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PREFACE. 


This  work  was  commeDced  soon  after  the  numerous 
and  important  changes  in  the  practice  of  the  Superior 
Courts,  which  had  been  effected  bj  the  Common  Law 
Procedure  Acts,  and  the  Rules  of  Court  framed  under 
tbem.  Several  statutes  and  rules  as  well  as  decisions 
having  appeared  since  the  earlier  parts  were  published, 
it  has  been  found  necessary  to  notice  a  few  alterations 
and  additions  in  a  supplementary  chapter  of  Addenda, 
TUese  alterations,  however,  have  been  embodied  in 
the  Index,  and  all  the  authorities  have  been  brought 
up  to  the  present  time. 

The  object  of  the  Authors  was  to  produce  a  work 
dear,  short,  and  useful,  and  confined  as  much  as 
possible  to  the  practice  as  it  now  is.  This  result  has 
been  sought  to  be  chiefly  attained  by  a  proper  arrange- 
ment of  the  matter,  and  by  entirely  omitting  all  the 
obsolete  branches  of  practice,  or  retaining  only  so  much 
of  the  former  practice  as  remains  part  of  the  new, 
whether  under  the  same  or  a  different  name.  Super- 
fluous comments  have  been  avoided,  and  in  general  the 
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words  themselves  of  the  new  statutes  and  rules  have, 
for  the  sake  of  brevity  and  precision,  been  incorpo- 
rated into  the  text.  Though  it  is  believed  no  material 
authorities  will  be  found  to  be  omitted  in  the 
references,  yet  where  a  long  series  of  cases  illustrates 
only  one  point  of  practice  now  well  settled,  and  the 
reports  of  the  latest  cases  contain  the  prior  references, 
the  latest  report  only  is  cited,  instead  of  encumbering 
the  notes  with  the  whole  series. 

A  Table  has  been  added  of  the  pages  of  the  Work 
where  the  sections  of  the  Common  Law  Procedure 
Acts,  and  the  Rules  of  Court  are  to  be  found  quoted 
and  referred  to. 

The  selection  of  Forms  has  been  chiefly  regulated  by 
the  known  wants  of  those  engaged  in  ordinary 
practice. 

The  arrangement  of  the  chapters  is  believed  to  be 
that  which  is  most  intelligible  and  convenient.  The 
First  Part  contains  in  their  natural  order  the  more 
usual  steps  in  an  ordinary  action.  The  Second  Part 
contains  in  nearly  the  same  order  the  variations  of  the 
same  outline,  produced  by  the  character,  situation,  and 
conduct  of  the  parties.  The  Third  Part  contains  the 
summary,  appellate,  and  peculiar  procedure  of  the 
courts. 

The  Authors  hope  that,  though  the  great  labour  and 
care  bestowed  on  this  work  will  scarcely  be  accepted 
as  any  apology  for  its  defects,  the  Profession  will 
receive  with  some  indulgence  an  attempt  to  compress 
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the  entire  practice  of  the  Common  Law  into  a  compact 
fonn,  without  omitting  anything  needfbl  in  the  exi- 
genciea  of  everyday  bnsineBS. 

In  conclusion,  it  is  only  necessaiy  to  state  for  what 
poctionB  of  the  Work  the  Authors  respectiyely  are 
responsible.     These  are  as  follows :— ^ 

Mr.  Paterson:  1—79;  212—524;  627—930; 
996—1182;  1199  to  the  end. 

Mr.  Macnamara :  81 — ^211. 

Bir.  Marshall:  525—626;  931—995;  IJ83— 
1198. 


,  1857. 


PART   II. 


THE  PRACTICE 


OP  THC 


SUPERIOR  COURTS  OF  COMMON  lAW. 


CHAPTER  XXIV. 
JUDGMENT  AFTER  VERDICT.(«) 


1.  Signing  judgment. 

2.  When. 

3.  When  and  how  entered  on  roll. 

4.  Form  of  judgment. 

5.  Registering  jadgmeots. 

(a)  Id  Middleaezand  Yorkshire. 


(b)  In  Palatine  Connties. 

6.  Effect  of  jodgment. 
(u)  Oh  lands. 

(6)  On  stocks,  &c. 

7.  Interest  on  jodgments. 


1.  Signing  Judgment.']— Jndgjnent  after  a  verdict  is  said 
to  be  signed,  iwhen  the  costs  are  taxed  and  inserted  in  the 
Master's  book  ;{^)  and  these  operations  are  in  fact  generally 
simultaneous.  Final  judgment  is  complete  at  the  time  of 
signing  it.(^)  And  ivhere  judgment  is  si^ed  for  want  of  a 
plea,  it  is  complete  at  the  time  of  signmg  it,  though  the 
costs  are  not  taxed.  (^)  No  execution  can  issue  until  the 
judgment  is  signed, (')  except  in  feigned  issues  from  a  court 
of  equity,  as  to  which  it  is  not  usual  to  sign  judgnlent.  The 
mode  of  signing  judgment  is  as  follows.  The  party  entitled 
to  the  postea  goes  to  the  Associate,  and  gets  the  Nisi  Prius 

(0  For  judgment  in  other  cases,  see  the  varions  heads  to  which  it 
belongs,  as  **  Ddmarrer/'  **  Jodionent  by  Default,"  &c. 

(«)  Butler  T.  Bulkeley,  8  Moore,  104,  1  Bing.  233;  Bobieson  t. 
i?ws,  1  L,  M.  &  P.  69;  Peirce  t.  Derrv,  4  (i.  B.  635. 

(»)  Colbron  Y.  Hall,  5  Dowl.  o34 ;  Fisher  t.  Budding,  9  Dowl. 
872;  3  Scott  N.  R.  516. 

{*)  Walter  t.  De  Richemont,  6  Q.  B.  644. 


(*)  Finch  T.  Brook.  6  DowL  59. 
[C.  L. — ^vol.  ii.]  2 
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record.  If  the  cause  was  tried  at  the  assizes,  and  the  postea 
is  therefore  not  engrossed  by  the  Associate  on  the  back  of 
the  record,  the  party  must  so  engross  it,  and  take  it  to  the 
office  of  the  court  to  be  stamped.  He  gives  one  daj^B 
notice  of  taxation  to  the  other  party,  where  notice  is  neces- 
sary, and  on  the  day  appointed  takes  the  postea  along  with 
his  affidavit  of  increased  costs  to  the  Master,  who  wul  tax 
the  costs,  and  at  the  same  time  sign  judgment  under  the 
postea.  (*) 

Though  the  taxation  of  costs  is  generally  nmultaneons 
with  signing  jud^ent,  yet  the  attorney  may,  if  he  pleaseSi 
sign  judgment  without  taxing  the  costs,  in  which  case,  it 
seems,  be  will  waive  them ;  (*)  and  hence  the  iud^ent 
cannot  be  set  aside,  even  where  the  costs  are  taxed,  without 
giving  notice  to  the  other  side,  the  only  remedy  being  a 
review  of  the  taxation,  if  there  are  overcharges. (')  If  the 
judgment  is  irregularly  signed,  the  same  party  who  signed 
it  may  obtain  a  rule  to  set  it  aside,  and  sign  it  anew,  idiich 
is  a  rule  nui  only  in  the  first  instance.  (*) 

A  pauper  plaintiff  is  entitled  to  si^n  judgment  without 
paying  any  fees,  whether  he  has  obtamed  a  verdict  exceed- 
ing 51.  or  not.(*) 

2.  When  iif^djj — ^No  rule  for  judgment  is  necessary,  (^v) 
*^  When  a  plaintiff  or  defendant  has  obtained  a  verdict  in 
term,  or  in  case  a  plaintiff  has  been  nonsuited  at  the  trial  in 
or  out  of  term,  judgment  may  be  signed  and  execution 


0)  The  perty  mnst  in  adilition  take  to  the  Master  an  incipitur  of 
the  declaration  made  on  paper,  \ihich  is  called  the  judgueot  paper,  on 
which  the  Master  signs  judgment  as  well  as  on  the  "  poeteiL"— C.  L.  P. 
Act,  1852,  s.  206,  post^  609,  510.    The  following  is  the 

Form  of  Incipitur^  with  Jiidgmetd  signed  in  the  Exchequer. 

In  the  Exchequer  of  Pleas. 

Judgment  on  Postea,  for  £ 
The  day  of  18    . 

.      -M  1  A.  B.,  the  plaintiff  in  this  snit,  complains  of  C.  D.,  the 

j     defendant  in  this  snit,  who  has  been  summoned  to 
answer  the  plaintiff  in  an  action  on  the  case.     For  that,  whereas,  Stc. 
Judgment  signed  6th  February, 

Costs,  £ 
Where  the  ineipihtr  varies  from  the  jnflgment  roll,  see  King  v. 
Bireh,  3  Q.  B.  42S. 

r«)  Field  V.  Partridge,  7  Eich.  689. 
[*)  Ihid;  see  ante,  p.  500. 


[«)  BetiMtt  V.  Simmons,  2  D.  &  L.  98. 
(»)  Rule  Pr.  121,  H.  T.  1853. 
(•)  Rule  Pr.  55,  H.  T.  1853. 
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iwned  thereon  in  fbarteea  days,  nnlesB  the  judge  who  tries 
the  eftuse  or  some  other  judse,  or  the  court,  shall  order 
execution  to  issue  et  en  earfier  or  later  period,  with  or 
without  terms.^XO  Where  the  judge  certifies  on  the  back  a£ 
the  record  for  speedj  execution  under  1  WilL  4,  c.  7,  s.  2, 
judgment  may  be  signed,  and  costs  taxed  the  day  after  the 
trial ;  and  so  if  the  judge  or  the  court  order  execution  to 
issue  forthwith  unddr  the  aboTe  rule,  and  the  Common  Law 
Procedure  Act,  1852,  s.  120.  If  there  is  good  ground  for 
moving  for  a  new  trial,  the  proper  course  is  to  apply  to  the 
judge  at  the  trial,  or  to  a  judce  at  chambers,  to  stay  the 
execution  until  sndi  new  triaf  may  be  moved  for,  and  if 
jadgment  has  not  been  previously  signed,  the  motion  for  a 
new  trial  sta^  judgmoit  or  execution,  until  it  is  disposed 
of.r*)  But  m  all  cases,  whether  judgment  has  been  signed 
and  execution  has  issued  forthwith,  or  within  fourteen  or 
any  other  number  of  da3rs,  the  risht  of  the  party  to  move 
for  a  new  trial,  or  arrest  of  judgment,  or  judgment  noa 
obsitaUe  veredicto^  within  four  days  after  the  verdict,  or 
within  the  term,  if  the  trial  took  place  during  term,  or  within 
the  first  four  days  of  the  ensuuur  term,  if  the  trial  took 
place  during  vacation,  is  not  a&cted  by  the  issuing  of 
execution  {  and  if  any  of  these  motions  is  sncoessful,  the 
judgment  will  be  vacated  and  execution  set  aside,  and  the 
parj^  restored  to  all  that  he  may  have  lost  thereby.O 

The  party  entitled  to  sign  judgment  may  postoone  doing 
so  as  long  as  he  pleases,  but  in  some  cases  the  opposite 
party  may  oompd  it.(*)  And  **  the  death  of  either  party 
between  the  verdict  and  judgment  shall  not  be  alleged  for 
error,  so  as  such  judgment  be  entered  within  two  terms 
after  si^h  judgment. ''(0  -^  month's  notion  previous  to 
signing  judgment,  where  no  proceedings  have  been  had  for 
a  vear,  seems  nnneoesssry,  as  the  rute  dT  court  (•)  applies 
only  to  proceedings  before  verdict.O 

S.  When  €md  how  aiiered  on  (As  roU.'] — ^^  It  shall  not  be 
neceesarv,  before  issumg  execution  upon  any  judgment 
under  the  authority  of  the  Common  Law  Procedure  Act, 


(>)  Bole  Pr.  67,  H.  T.  1863. 
(<)  See  ante,  p.  394. 

{*)  I  Win.  4, «.  7,  s.  2;  Bnle  Pr.  60,  H.  T.  1868. 
(0  Taylor  ?.  Nei/Uld,  4  £.  &  B.  432 ;  ante,  p.  448. 
0)  C.  L  P.  Ast,  1862,  s.  139.    See  po$t,  "  Death  of  Party, 
f  •)  Bole  Pr.  176,  H.  T.  1863 ;  ante,  p.  4a 
(')  May  V.  Wooding,  3 1£.  4  Sel.  600. 

2  y2 
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1852,  to  enter  the  proceedings  upon  any  roll,  but  an  tnci' 
pitur  thereof  may  be  made  upon  paper,  shortly  describing 
the  nature  of  the  judgment  according  to  the  practice  here- 
tofore used,  and  judgment  may  thereupon  be  signed  and 
costs  taxed,  and  execution,  issued  according  to  the  practice 
heretofore  used ;  provided,  nevertheless,  that  the  proceed- 
ings may  be  entered  upon  the  roll,  whenever  the  same  may 
become  necessary  for  tne  purpose  of  evidence  or  of  bringing 
error  or  the  like"  (s.  206).  "  It  shall  not  be  necessary,  before 
issuing  execution  upon  any  judgment  whatever,  to  enter 
the  proceedings  upon  any  roll/*P)  The  judgment  may  be 
entered  on  the  roll  at  any  time.(*)  But  the  opposite  party 
may,  if  injured  by  the  delay,  compel  it  by  a  judge's  order ;(») 
or  a  third  party  may,  if  the  plaintiff  acts  in  bad  faith. (^) 
The  order  of  the  judge  will  be  made  upon  the  party  and 
not  his  attorney. (*)  ^'^ very  declaration  and  other  pleading 
shall  be  entered  on  the  judgment  roll,  under  the  date  of  the 
day  of  the  month  and  year  when  the  same  respectively 
took  place,  and  without  reference  to  any  other  time  or 
date,  unless  otherwise  speciallv  ordered  by  the  court  or 
a  judge." (•)  "All  judgments,  whether  interlocutory  or  final, 
shall  be  entered  of  record  of  the  day  of  the  month  and 
year,  whether  in  term  or  vacation,  when  signed,  and  shall 
not  have  relation  to  any  other  day ;  but  it  shall  be  com- 
petent for  the  court  or  a  judge  to  order  a  judgment  to  be 
entered  nunc  pro  <uiic."(')  "  No  entry  or  continuances  by 
way  of  imparlance,  curia  advisari  trua^  vicecames  non  mint 
breve,  or  otherwise,  shall  be  made  upon  any  record  or  roll 
whatever,  or  in  the  pleadings."(*)  The  judgment  roll  consists 
of  a  transcript  of  the  Nisi  Frius  record,  mclusive  of  the  postea 
and  judgment.  The  issue  is  first  engrossed  on  the  roll, 
which  is  the  duty  of  the  plaintif!^  and  the  successful  party 
then  completes  it,  and  takes  it  to  the  Master  along  wita 
the  Nisi  Frius  record  with  postea  indorsed,  and  the  Master's 
allocatur,  when  the  derk  will  enter  the  proceedings.  (*) 


(»)  Rule  Pr.  70,  H.  T.  1853. 
(«)  Barrow  t.  Croft,  4  B.  &  C.  388. 

m  Hopkins  v.  Francis,  2  D.  &  L.  664 ;  13  M.  &  W.  668 ;  Neteton 
T.  Boodle,  5  C.  B.  206. 
(«)  Chubb  T.  BurreU,  25  L.  T.  98. 
(»)  Enaler  t.  Twisden,  4  Bing.  N.  C.  714 ;  6  Scott  580. 
{•)  C.  L.  P.  Act,  1852,  8.  54. 

C)  Rale  Pr.  56,  H.  T.  1853 ;  Rule  PL  32,  T.  T.  1853. 
(■)  Rule  Pr.  31,  H.  T.  1853. 
C)  See  Newton  t.  Boodle,  5  C.  B.  206. 
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Jud^^wimUMime  pro  Aiw.] — ^It  is  competent  tar  the  court  in 
0ome  mstftnces  to  order  judgment  to  be  entered  up  nunc  pro 
tme;  but  in  all  sndi  cases  the  delBvin  signing  judgment 
most  hare  arisen  from  the  act  of  the  court,  and  not  the 
neglect  of  the  party.  (■) 

4.  Form  of  jndgmentJ] — ^The  form  of  judgment  used  to 
▼arjr  according  to  the  particular  form  of  action ;  but  "  now  in 
all  actions,  where  the  phuntifTrecoyers  a  sum  of  mone^r,  the 
amount  to  which  he  is  entitled  may  be  awarded  to  hun  by 
the  judgment  generally,  without  any  distinction  being  therein 
made  as  to  whether  such  sum  is  recovered  by  way  of  a  debt 
or  damages/'C)  "  But  nothing  in  this  act  contained  shall  in 
any  way  affect  the  provisions  of  8  &  9  Will.  3,  c.  11,  intituled 
'An  Act  for  better  .preyenting  frivolous  and  vexatious 
suits,'  as  to  the  assignment  or  suggestion  of  breaches,  or  as 
to  judgment  for  a  penalty  as  a  security  for  damages  in 
respect  of  further  bleaches.  *X')  ^e  costs  asseissed  by  the 
jury  ought  to  be  included  in  the  entry ;  and  if  the  costs  of 
mcrease  are  stated  to  be  assessed  by  the  jury  instead  of  by 
the  court,  there  will  be  ground  of  error.  (*)  The  schedule 
to  the  Rujes  Pr.  H.  T.  1853,  contains  the  first  two  of  the 
following  forms  :-* 

(1.)  Form  of  a  Jvdgmetd  for  PUdnt^  on  a  Verdict  in  a 

Toum  Cause. 

iCcpg  the  Nui  Priut  record  <md  then  proceed  thtu)  : — ^Afterwards 
00  the  day  of  in  the  ysar  of  our  Lord  (dag  of 

ngmng  fiud  judgment)  come  the  parties  aforesaid  by  their  respective 
attorneys  aforesaid  (or  at  the  cate  may  be,  if  they  have  not  appeared 
by  aUomey*),  and  the  Bight  Hononmble  j'ohn  Lord '  Campbell,  Her 
Majesty's  chief  jostice  assigned  to  hold  pleas  in  the  ooart  of  our 
Laiij  the  Qoeen,  before  the  Qneeo  henelf,  [or  \f  in  Common  Pkasj 
**  the  Right  Hononrable  Sir  John  Jenris,  knight,  Her  Majesty's  chief 
jnstioe  assigned  to  hold  pleas  in  Her  Miyesty's  Court  of  the  Bench,"  or 
if  in  the  Exchequer,  *'the  Bight  Honourable  Sir  Frederick  Pollock, 
knig^  chief  baron  of  Her  Majesty's  Court  of  Exchequer,"  or  Sir 

,  knight,  one  of  her  Majesty's  justices  of  her  court  of 
(at  Ike  cate  may  6e)  before  whom  the  said  issue  was  (or  ''issues 
wws")  tried  in  the  absence  of  Her  Majesty's  chief  justice,  &c."  (jat  the 


(•)  Freeman  v.  Tranah,  12  G.  B.  411 ;  Bfilet  ?.  WiUiamt,  9  Q.  B. 
47;  Beatheote  ▼.  Wynn,  25  L.  T.  247. 
•)  C.  L.  P.  Act,  1862,  8.  86. 

IM,  8.  98.    Seepott,  *' Writ  of  Inquiry." 

2  Holloek,  660.    See  Gum^  ▼.  £lioes,  6  A.  ft  £.  127. 

2Td 
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ease  may  fte)]  hath  sent  hither  his  reoord  had  before  him  in  these 
words  :  Afterwards  (&c.  copy  the  poateaJ)  Therefore  it  is  considered 
that  the  plaintiff  do  recover  against  the  defendant  the  said  moneys  bj 
the  jurors  aforesaid  in  form  aforesaid  assessed  [or  if  the  action  be  m 
debtj  and  the  jury  do  not  assess  the  debtj  but  only  the  damages  and 
forty  shillings  eostSj  then  say,  "  do  recover  against  the  defendant  the 
said  debt  of  £  ,  and  the  moneys  by  the  jorors  aforesaid  in  form 

aforesaid  assessed,"]  and  also  £  for  hi^  costs  of  sait  by  the 

court  here  adjudged  of  increase  to  the  plaintiff,  which  said  moneys  and 
costs  [or  debt,  damages,  and  costs  ]  in  the  whole  amount  to  £ 

[In  the  margin  of  the  roll  opposite  the  words  ^therefore  it  is 
considered**  urrtto  ^* judgment  signed  the  day  of  ▲.  d.  " 

stating  the  day  of  signing  (he  judgm/snt,^ 

(2.)   The  like,  in  a  Cause  tried  at  the  Assizes, 

• 

(^Copy  the  Nisi  Prius  record  and  then  proceed  thus)  :  Afterwards  od 
the  day  of  ,  in  the  year  of  our  Lord  {dcof  of  signing 

final  judgment')  come  the  parties  aforesaid  by  their  respective  attorneys 
aforesaid,  {or  as  the  case  may  be),  and  Sir  ,  knight,  and  Sir 

,  knight,  justices  of  our  Lady  the  Queen,  assigned  to  take  the 
assizes  in  and  for  the  said  county  (or  **  city  and  county,"  &c.  as  the 
case  may  6e),  before  whom  tbe  said  issue  was  [or  "  issues  were**]  tried; 
have  s^nt  hitber  their  record  had  before  them  in  these  words  :  After- 
wards [&c  conclude  as  directed  m  the  preceding  form,'] 

(3,)  Form  of  Judgment  for  Plaintiff,  on  one  Count,  for 
Defendant  on  another  Count,  and  nolle  prosequi  as  to  a 
third  Count. 

But  because  the  jurors  aforesaid  have  not  assessed  any  damages 
on  occasion  of  the  said  premises  m  the  last  count  of  the  declaration 
mentioned,  the  plaintiff  saith,  that  he  will  not  further  prosecute  his 
suit  in  that  behalf  against  the  defendant.  And  hereupon  the  plaintiff 
prays  tbe  judgment  of  the  court  upon  tbe  premises  in  the  first  count  of 
the  declaration  mentioned.  Therefore  it  is  ronsidered  by  the  court 
here  that  the  plaintiff  do  recover  against  the  defendant  the  said 
moneys  (&c.  m  in  No,  I .)  And  as  to  the  premises  in  the  second 
count  of  the  declaration  mentioned,  let  the  defendant  be  acquitted,  and 
go  thereof  without  day. 

(4.)  Form  of  Judgment  for  Plaintiff  where  Defendants 
Costs  of  Issues  exceed  Plaintiff*s  Costs. 

[Previoits  part  as  before,"] — ^Aod  because  the  defendant's  costs  of 
tbe  said  issues  so  found  for  the  defendant  by  the  said  verdict  as 
aforesaid  exceed  the  plaintiff's  costs  of  suit  by  £  .     Therefore 

it  is  considered,  that  the  defendant  do  recover  against  the  plaintiff  the 
said  £  for  his  aaid  costs  of  those  issues. 


JUDOHENT — ^REGIST  ERINO.  513 

(5.)  DiUa^  where  there  are  Tsenee  in  Fact  tried  before  Tsmes 
of  Jjaw^  and  Plaintiff  eucceeds  at  the  Trials  hut  fails  on 
the  Demmrrer. 

Whereapoa  all  and  singular  the  premises  aforesaid,  whereof  the 
puties  have  pnt  themselves  upon  the  jud|;ment  of  the  coort,  being 
seeft,  and  by  the  court  here  full/  understood,  and  mature  deliberation 
being  thereopon  bad,  it  appears  to  the  court  here,  that  the  said  plea 
of  the  defendant  bjhim  [secondly]  within  pleaded  is  ^ood  in  substance. 
Therefore  it  is  considered,  that  the  plaintiff  take  nothing  by  hit  said 
vrit,  and  that  the  defmdant  go  thereof  without  day. 

(6.)  Form  of  Judgment  for  Defendant, 

Therefore  it  is  cMisidered  that  the  plaintiff  take  notbin^r  by  his  said 
writ,  and  that  the  defendant  do  recover  af^ainst  the  plaintiff  £ 
for  bis  costs  and  charges  by  him  abont  his  defence  expended. — {Insert 
9arjfmal  note  a$  in  No.  I .) 

The  same  is  the  form  in  nonsuit,  and  where  a  juror  is 
withdrawn. 

5.  RegUterhi^  judgment.']— By  1  &  2  Vict.  c.  110,  s.  19, 
no  judgment  of  any  of  the  said  superior  courts,  nor  any 
decree  or  order  in  any  court  of  equity,  nor  any  rule  of  a 
coort  of  common  law,  nor  any  order  in  bankruptcy  or 
lonacy  shall  by  virtue  of  this  act  affect  any  lands,  tenements, 
or  hereditaments  as  to  purchasers,  mortgagees,  or  creditors, 
unless  and  until  a  memorandum  or  minute  containing  the 
name,  and  the  usual  or  Jast  known  place  of  abode,  and  the 
tide,  trade,  or  profession  of  the  person  whose  estate  is 
intended  to  be  affected  thereby,  and  the  court,  and  the 
title  of  the  cause  or  matter,  in  which  such  judgment,  decree, 
order,  or  rule  shall  have  been  obtained  or  made,  and  the 
dateof  such  judgment,  decree,  order,  or  rule,  and  the  account 
(i.  e,  amount)  of  the  debt,  damages,  costs,  or  moneys,  thereby 
recovered  or  ordered  to  be  paid,  shall  be  lefl  with  the  senior 
Master  of  the  Court  .of  Common  Pleas  at  Westminster,  who 
shall  forthwith  enter  the  same  particulars  in  a  book  in 
alphabetical  order,  by  the  name  of  the  person  whose  estate 
is  intended  to  be  affected  by  such  judgment,  decree,  order, 
or  rule ;  and  such  officer  shall  be  entitled  for  such  entry  to 
the  sum  of  five  shillings ;  and  all  persons  shall  be  at  liberty 
to  search  the  same  book,  on  payment  of  the  sum  of  one 
"^^^^gO)     By  3  &  4  Vict.  c.  82,  s.  2,  after  reciting  that 

(^)  Where  the  defendant  has  been  taken  in  execution  after  the 
meaorudam  has  been  left  and  the  pai-ticuhirs  entered,  the  court  will 
wder  the  plaintiff's  attorney,  on  pavment  of  his  costs,  to  attend  the 
Itiiter  ina  make  an  entry,  that  the  defendant  had  been  so  taken  under 


I 
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Certain  doubts  had  been  entertained,  whether  a  purchaser 
would  be  affected  with  notice,  notwithstanding  me  above 
memorandum,  provided,  that  no  such  judgment,  decree, 
order,  or  rule,  as  aforesaid,  shall  by  virtue  of  the  said  act 
affect  any  lands,  tenements,  or  hereditaments,  at  law  or  in 
equity,  as  to  purchasers,  mortgagees,  or  creditors,  unless 
and  until  such  a  memorandum  or  minute  as  in  the  said  act 
in  that  behalf  mentioned,  shall  have  been  left  with  the 
senior  Master  of  the  said  Court  of  Common  Pleas,  any 
notice  of  any  such  judgment,  decree,  order,  or  rule  to  any 
such  purchaser,  mortgagee,  or  creditor  in  an^'wise  notwith- 
standmg.  Previous  to  the  stat.  2  &  3  Vict.  c.  11,  all 
judgments  required  to  be  docketed  under  4  &  5  Will.  3, 
c.  20,  and  7  &  8  Will.  3,  c.  36,  so  as  to  affect  purchasers ;  but 
that  practice  was  abolished,  and  all  docketed  judgments 
were  directed  to  be  thenceforth  registered  under  the  above 
Stat.  1  &  2  Vict.  c.  110,  s.  19.  The  stat.  2  &  3  Vict.  c.  11, 
8.  2,  also  provided,  that,  in  addition  to  the  entry  by  1  &  2 
Vict.  c.  110,  and  by  this  act  required  to  be  made,  in  a  book 
by  the  senior  Master  of  the  particulars  to  be  contained  in 
every  memorandum  or  minute  left  with  him  of  any  judg- 
ment, decree  or  order,  rule  or  order,  he  shall  insert  in  such 
book  the  year  and  the  da^  of  the  month,  when  every  such 
memorandum  or  minute  is  so  left  with  him.  The  same 
statute  (sect.  4)  made  judgments,  though  registered  under 
1  &  2  Vict.  c.  110,  and  2  &  3  Vict.  c.  11,  void  after  five 
years  firom  registration  as  against  purchasers,  mortgagees, 
and  creditors,  unless  a  fresh  register  be  made  within  five 
years  before  the  execution  of  the  conveyance,  settlement, 
mortgage,  lease,  or  other  deed  or  instrument  vesting  or 
transferring  the  legal  or  equitable  right,  title,  estate  or 
interest  in  or  to  any  such  purchaser  or  mortgagee  for 
valuable  consideration,  or  as  to  creditors  within  five  vears. 
The  5th  section  provided,  that  as  against  purchasers  without 
notice  of  the  judgment,  &c.,  such  judgment  shall  not  bind 
or  affect  such  lands,  or  any  interest  therein,  ftuther  or 
otherwise,  or  more  extensively  in  any  respect,  although  duly 
registered,  than  a  judgment  could  have  done  before  1  &  2 
Vwt.  c.  110. 

The  18  &  19  Vict.  c.  15,  s.  4,  after  reciting  that,  whereas 
the  protection  afforded  to  porchasers,  mortgagees,  and  credi- 

the  00.  «a. ;  Lewis  v.  Dyton^  1  Bail  C.  C  33.  Bat  the  oonrt  of 
C.  P.  has  no  jurisdiction  over  the  Master  as  to  compelling  him  to  make 
ani  entry ;  the  only  mode  of  so  compelling  him,  it  seems,  would  be  by 
mandamus:  ExparU  NesM^  5  G.  B.  155 ;  5  D.  &  L.  339. 
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tors  bj  3  &  4  Vict.  c.  82,  against  judpnents,  decrees,  orders, 
or  rules  not  duly  registered,  is  confined  to  judgments,  decrees, 
orders,  or  rules  binding  by  virtue  of  1  &  2  Vict.  c.  110: 
and  whereas  the  docket  or  register  previously  in  use  hos 
been  closed,  and  the  said  provision  ought  not  to  be  so 
restricted,  enacts :—  ^ 

That  no  judgrnent,  decree,  order,  or  role  which  might  he  registered 
under  1  &  2  Vict.  c.  110,  shall  affect  any  lands,  tenements,  or  heredi- 
taments, at  law  or  in  equity,  as  to  purchasers,  mortgagees,  or  creditors, 
Qolefs  and  until  f^nch  a  memorandam  or  minnte  as  in  the  said  act  in 
that  hehalf  mentioned  shall  have  heen  left  with  the  proper  officer  of  the 
proper  coart,  any  notice  of  any  snch  judgment,  decree,  order,  or  rule 
to  any  such  purchaser,  mortgagee,  or  creditor  in  anywise  notwith- 
standing. 

Sections  5  and  6  also  enact : — 

And  wher&is  it  is  expedient  that  certain  douhts,  which  have  arisen 
\tpoa  some  of  the  provisions  for  the  protection  of  purchasers  against 
judgments  in  the  said  acts  contained,  should  be  removed,  be  it  therefore 
declared  and  enacted  aa  follows: — The  provision  contained  in  sect.  2 
of  the  said  3  &  4  Vict.  c.  82,  extends  and  shall  be  deemed  to  extend  as 
well  to  the  act  therein  referred  to  as  to  sect.  4  of  the  said  1  &  2  Vict, 
c.  110,  89  explained  by  this  act,  so  that  notice  of  any  judgment,  decree, 
order,  or  role  not  duly  re-reg|istered  shall  not  avail  against  purchasers, 
morteageea,  or  creditors  as  to  lands,  tenements  or  hereiditaments. 

Where,  by  the  said  act  2  &  3  Vict.  c.  U,  re-registry  of  judgments, 
decrees,  orders,  or  rules  is  required  within  such  period  of  five  years  as 
is  therein  mentioned,  in  order  to  bind  purchasers,  mortgagees,  and 
ereifitors,  it  shall  be  darned  sufficient  to  bind  such  purchasers,  mort- 
fragees,  and  creditors,  if  such  a  memorandum  or  minute  as  was  required 
in  the  first  instance  is  again  left  with  the  senior  Master  of  the  Common 
Pleaa  within  ^ve  years  before  the  execution  of  the  conveyance,  settle- 
ment, mortgaf^e,  lease,  or  other  deed  or  instrument,  vesting  or  transfiBrring 
the  legal  or  equitable  right,  title,  estate  or  interest  in  or  to  any  such 
porchaser  or  mortgagee  for  valuable  oonsideralion,  or  as  to  creditors 
within  five  years  before  the  right  of  such  creditors  accrued,  as  directed 
by  the  sud  last-mentipned  act,  although  more  than  five  years  shall 
have  expired  by  effluxion  of  time  since  the  last  previous  registration 
before  such  last-mentioned  memorandum  or  minute  was  left,  and  so 
totiei  guoiiu  upon  every  re-registry. 

Section  8,  following  the  2  &  3  Vict.  c.  11,  s.  6,  enacts : — 

Nothing  herein  contained  shall  extend  to  revive  or  restore  any  judg- 
ment which  shall  be  extinguished  or  barred,  or  to  affect  or  prejudice 
any  such  judgment,  or  any  decree,  order,  or  rule  as  between  the  parties 
thereto,  or  their  representatives,  or  those  deriving  as  volunteers  under 
them. 

Section  13  enacts : — 

The  searches  of  the  several  registers,  by  the  said  recited  acts,  or  by 
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this  act  aothorised  to  be  made  for  the  ram  of  1«.,  may  be  made  bj 
the  partin  tbemaelTes,  mider  proper  regnlationa  in  the  office,  and  the 
ram  of  1j.  ooly  shall  be  payable  on  one  eearehf  although  more  names 
than  one  shall  be  searched  for,  where  rach  names  relate  to  the  same 
purchase,  mortgage,  or  other  transaction. 

(a)  Registering  in  Middlesex  and  Yorhahire."} — Yarions 
statutes  establish  a  registry  of  judgments  in  Middlesex  and 
Yorkshire, (>)  and,  upon  filing  a  memorial  of  the  judgment 
in  the  registry  of  such  counties  respectively,  any  lands 
situated  within  the  same  may  be  affected  ;  and  a  judgment 
rej^istered  under  1  &  2  Ylct.  c.  110,  cannot  affect  lands  in 
J^ddlesex,  unless  ahK>  registered  under  7  Anne,  c«  20, 
8.  18.(«) 

The  memorial  is  engrossed  on  parchment,  stamped  with 
a  half-crown  stamp,  and  containing  a  certificate  of  judgment 
being  signed.  The  form  may  be  obtained  at  a  law  sta- 
tioners. This  is  taken  to  the  Master  with  the  postea,  allo- 
catur, and  judgment  paper,  when  he  will  sign  the  certificate. 
An  affidavit  or  such  signature,  stamped  with  a  half-crown 
stamp,  is  then  written  on  the  memorial  and  sworn  before 
ajuoge  of  the  court  in  which  the  judgment  was  signed. 
The  memorial  is  then  taken  and  filed  with  the  registrar,  at 
the  office  in  Bell  Yard,  Temple  Bar,  for  the  county  of 
Middlesex,  or  at  the  local  registries  in  the  three  Ridings  of 
Yorkshire  respectively. 

Form  of  Memorial. 

A  memorial  to  be  registered  parsnant  to  the  statnte,  &c,  of  a  jadg- 
meot  of  Her  Mi^ty's  Court  of  Qaeen*s  Bench,  [or  "  C.  P."  or  *'  Ezch. 
of  Pleas,"]  of  tl^e  day  of  18    ,  for  A  B.,  in  an  action 

between  A  B.,  plaintiff,  and  C.  D.,  defendant,  for  £  ,  besides 

oasts  of  increase  and  for  oosts  of  increase,  £  ;  in  all,  £ 

BoU 

Affidavit  of  Signature  of  Matter. 

I,  P.  A.,  of  ,  make  oath  and  say  that  I  saw  ,  Esq., 

one  of  the  Mastenof  the  Conrt  of  Queeo*a  Bench  ['*  C.  P.'*  or  *^Ezch. 
of  Pleas  "]  sign  the  certificate  of  the  judgment  in  the  memorial  above- 
mentioned. 

Swoni,  &0.  P.  A. 


0)  6  Anne,  e.  18,  s.  4 ;  6  Anne,  o.  35,  s.  19 ;  7  Anne,  o.  20,  s.  18 ; 
8  Oeo.  2,  c.  d,  as.  1,  18. 

m  Westbrook  ?.  Blythe,  3  £,  &  B,  737 ;  Mughea  t.  Lumley,  4  B. 
ft  B.  274. 
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(h)  RegutenngjudgmemU  m  the  Palaime  Counties,'] — ^Tbo 
statute  18  &  19  Vict.  o.  15,  extends  the  provuioiis  of  the 
acts  I  &  2  Vict.  c.  110,  2  &  3  Vict.  c.  11,  and  3  &  4  Vict. 
c  82,  to  the  counties  pialatme.     Section  Ist  prorides,  that 
any  judgment  of  the  Court  of  Common  Fleas  of  Lancaster, 
or  of  the  Court  of  Pleas  of  Durham,  obtained  before  1  &  2 
Vict.  c.  1 10,  and  not  afaready  registered  in  the  said  courts 
xespectiTely  under  the  provisions  of  the  same  act,  or  not 
registered  under  this  act  on  or  before  Nov.  1,  1855,  shall 
not,  after  that  day,  afiect  any  lands,  tenements,  or  heredi- 
taments in  the  said  counties  palatine  respectively,  as  to 
purchasers,  mortgagees,  or  creditors,  unless  and  until  such 
memorandum  or  minute  of  such  judgment,  as  is  in  the  said 
act  prescribed,  shall  be  left  with  tlie  prothonotary  of  the 
court  in  which  the  judgment  has  been  obtained,  who  shall, 
forthwith,  enter  the  same  in  manner  by  the  same  act,  as 
amended  by  this  act,  directed  in  regard  to  jud^ents  thereby 
authorized  to  be  registered,  and  shall  be  entitled  for  every 
such  entry  to  the  sum  of  2a,  6^.,  and  the  provision  for  re- 
reg^ration  toties  quoOes  hereinafter  mentioned,(9  as  ex- 
plained by  this  act,  is  hereby  extended  and  applied  mutatis 
mutandis  to  judgments  registered  under  this  present  pro- 
vision.    The  2nd  section  extends  the  provisions  of  1  &  2 
Vict.  c.  110,  SB.  18, 19,  and  20,  to  the  counties  palatine,  and 
then  provides,  that  no  judgment,  decree,  order,  or  rule  of 
any  court  shall  bind  lands,  tenements,  and  hereditaments 
in  the  said  counties  palatine  respectively,  as  against  pur- 
chasers, mortgagees,  or   creditors,  unless  and  until  such 
memorandum  or  minute  thereof^  as  hereinbefore  is  men- 
tioned, shall  be  left  with  the  prothonotary  of  the  Palatine 
Court  in   which  are  situated  the  lands,  tenements,  and 
hereditaments  intended  to  be  charged  thereby.    The  3rd 
-section  then  extends  to  the  counties  palatine  the  2  &  3  Vict, 
c  11,  ss.  3,  4,  5,  and  7,  and  also  the  3  &  4  Vict.  c.  82,  s.  2, 
respecting  the  particulars  to  be  inserted  in  the  register  by 
the  Master,  and  respecting  the  re- registration  of  judgments, 
decrees,  or  orders  and  rules,  and  respecting  the  registration 
aiid  re-registration  of  lis  pendens,  and  respecting  the  pro- 
tection of  purchasers,  mortgngees,  and  creditors,  as  explained 
or  amended  by  this  act.    The  4th  section  provides,  that  the 
prothonotary,  or  deputy  prothonotary,  or  other  officer  of 
the  county  palatine  appointed  for  the  purpose,  shall  oerform 
ail  the  duties  dune  by  the  senior  Master  of  the  Common 


0)  See  onto,  p,  515, 
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Pleas  at  Westminster ;  that  he  shall  be  entitled  to  2s.  6d. 
for  registration,  and  Is,  for  re-registration,  and  that  any 
person  may  search  all  the  books  for  Is. 

6.  Effect  of .  Judgment : — 

(a)  Effect  of  the  judgment  on  lands,  j-c] — The  statute 
1  &  2  Vict.  c.  110,  s.  13,  enacts  :— 

That    ft  judgment  entered  up  against  any  person  in  the  Courts  at 
Westminster  Rh;ill  operate  as  a  charge  upon  all  lands,  tenements,  rec- 
tories, advowsons,  litliM,  rents,  and  hereditaments  (including  lands  and 
hereditaments  of  copyhold  or  cnslomary  tenure),  of,  or  to  which  sucli 
p4»rson  shall,  at  the  time  of  entering  up  such  judgment,  or  at  any  time 
afterwards,   be  seised,  possessed,  or  entitled  for  any  estate  or  interest 
wriatever,  at  Uw  or  in  equity,  whether  in  possession,  reversion,   re- 
maindec,  or  expectancy,  or  over  which  such  person  bhall,  at  the  time 
of  eiiterins;  up  such  judgment,  or  at  any  time  afterwards,  have  any 
disposing    power   which  he   might,  ^without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  and  shall  be  binding  a>  against 
the  person  against  whom  judgment  shall  be  so  entered  up,  and  sgamst 
all  persons  claiming  under  him  after  such  judgment,  and  shall  also  be 
binding  as  against  the  issue  of  his  body,  and  all  other  persons  whom 
he  might,  without  the  assent  of  any  other  person,  cut  off  and  debar  from 
any  remainder,  reversion,  or  other  interest  in  or  out  of  any  of  the  said 
lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  hereditaments ; 
and  that  every  judgment  creditor  shall  have  such  and  the  same  rem^ 
dies^in  a  court  of  equity  against  the  hereditaments  so  charged  by  virtue 
of  this  act  or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the 
person,  against  whom  such  judgment  shall  have  been  so  entered  up, 
had  power   to  charge  the  same   hereditaments,  and  had«  by  writing 
under  hia  hand,   agreed   to   charge   the    same   with   the   amount  of 
such  judgment  debt,  and  interest  thereon:  provided  that  no  judgment 
creditor  shall  be  entitled  to  proceed  in  equity  to  obtain  the  bene6t  of 
such  charge,  until  after  the  expiration  of  one  year  from  the  time  of 
entering  up  such  judgment,  or  in  canes  of  judgments  already  entered 
up,  or  to  be  entered  up  before  the  time  appointed  for  the  commence- 
ment of  this  act,  until  after  the  expiration  of  one  year  from  the  time 
appointed  for  the  commencement  of  this  act,  nor  shall  such  charge 
operate  to  give  the  judgment  creditor  any  preference  in  case  of  the 
bankruptcy  of  the  peraon  against  whom  judgment  shall  have  teen 
entered  U|>,  unless  such  judgment  shall  have  been  entered  up  one  year 
at  least  before  the  bankruptcy:  provided  also,  that,  as  regards  pur- 
chasers, mortgagees,  or  creditors  who  shall  have  become  such  before 
the  commencement  of  this  act,  such  judgment  shall  not  afi'ect  lands, 
tenements,  or  hereditaments  otherwise  than  as  the  same  would  have 
been  affected  by  such  judgment  if  this  act  had  not  p9a««ed :  provided 
also,  that  nothing  herein  contained  shall  be  deemed  or  taken  to  alter  or 
affect  any  doctrine  of  courts  of  equity  whereby  protection  is  given  to 
porchasers  for  valoable  consideration  without  notice. 
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These  proTisionB  take  effect  only  a£ber  registration,  ba  to 
which  see  ante^  p.  513.  A  judgment  duly  registered  is  a 
charse  on  the  benefice  of  the  debtor,  and  the  creditor  is 
entitled  to  have  a  receiyer  appointed.  (>) 

The  lien  created  by  the  judgment  is  not  waived  by  an 
action  being  brought  on  the  judgment.  (*) 

(b)  Uen  ofjudgmenU  on  Oavermnent  and  other  stockg.'] — 
By  1  &  2  Vict.  c.   110,  s.  14,  it  is  enacted,   that  if  any 
person,    against  whom    any  judgment    shall   have    been 
entered  up  in  any  of  the  superior  courts,  shall  have  any 
Grovemment  stock,  tods,  or  annuities,  or  any  stock,  or 
shares  of,  or  in  any  public  company  in  England  (whether 
incorporated  or  not),  standing  in  his  name,  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be 
lawful  for  a  jud^  of  one  of  the  superior  courts,  on  the  ap- 
plication of  any  judgment  creditor,  to  order  that  such  stocK, 
funds,  annuities,  or  shares,  or  such  of  them,  or  such  part 
thereof  respectiYely  as  he  shall  think  fit,  shall  stand  charged 
with  the  payment  of  the  amount  for  which  judgment  shall 
have  been  so  recovered  and  interest  thereon,  and  such  order 
shaU  entitle  the  judgment  creditor  to  all  such  remedies  as  he 
would  have  been  entitled  to,  if  such  charge  had  been  made 
in  his  favour  by  the  iudgment  debtor ;  provided  that  no 
proceedings  shall  be  taken  to  have  the  benefit  of  such  charge 
until  after  the  expiration  of  six  calendar  months  from  the 
date  of  such  order. 

The  3  &  4  Vict,  c  82,  s.  1,  enacted  :-- 

That  the  sforeatid  provisions  of  the  B«d  act  shall  be  deemed  and 
taken  to  extend  to  the  interest  of  anj  jodgment  debtor,  whether  m  pos- 
flessifm,  remainder,  or  reTersion,  and  whether  vested  or  contingent,  as 
wdl  in  any  sncb  atodkB,  fiinds,  annmties,  or  shares  as  aforesaid,  as  also 
in  the  dividends,  interest,  or  annual  prodnce  of  any  snch  stock,  funds, 
amraities,  or  shares,  and  whenever  anj  snch  judgment  debtor  shall  hare 
any  estate,  right,  title,  or  intereet,  vested  or  contingent,  in  poesession, 
remainder,  or  reTersion,  in,  to,  or  out  of  any  snch  stocks,  fonds,  annnitie*, 
or  shares  as  aforesaid,  which  now  are  or  shall  hereafter  be  standing  in 
the  name  of  the  Acoonntant-General  of  the  Conrt  of  Chancery,  or  the 
Aficonntant-General  of  the  Conrt  of  Exchequer,  or  in,  to,  or  ont  of  the 
dividends,  interest,  or  annual  produce  thereof,  it  shall  be  lawful  for 
such  jud|;e  to  make  any  order  as  to  such  stocks,  funds,  aonuities,  or 
ahares,  or  the  interest,  diridends,  or  annual  produce  thereof,  in  the  same 
way  as  if  the  same  bad  been  standing  in  the  name  of  a  trustee  of  such 
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jad^rmoit  debtor:  prorided  always,  that  do  order  of  anj  jadge  as  to  any 
stocks,  faaJft,  annuities  or  shares  standing  in  the  name  of  the  Acoount- 
ant-General  of  the  Court  of  Chancery,  or  of  the  Court  of  Exchequer,  or 
as  to  the  interest,  dividends,  or  annual  prodace  thereof,  shail  prevent  the 
GoTernorand  Company  of  the  Bank  of  England,  or  any  public  company, 
from  permitting  any  transfer  of  ench  stocks,  funds,  anuaities,  or  shares, 
or  payment  of  the  interests,  dividends,  or  annual  produce  thereof,  in 
such  manner  as  the  Court  of  Chancery,  or  the  Court  of  Exchequer 
respectively  may  direct,  or  shall  have  any  greater  efiect  than  if  such 
debtor  had  charged  sach  stocks,  funds,  annuities,  or  shares,  or  the 
interest,  dividends,  or  annual  produce  thereof,  in  favour  of  the  judg- 
ment creditor  with  the  amount  of  the  sum  to  be  mentioned  in  any  each 
order. 

In  order  to  prevent  the  debtor  transferring  the  stock,  the 
2nd  section  enacts  : — 

That  every  order  of  a  jndge  charing  any  Government  stock,  funds, 
or  annuities,  of  any  stock,  or  shares  in  any  pubDc  conip'tny,  under  this 
act,  shall  be  made  in  the  first  instance  ex  /mnfe,  and  without  any  notice  to 
the  judgment  debtor,  and  shall  be  an  order  to  show  canse  only ;  and  such 
order,  if  any  Government  stock,  funds,  or  annuities,  standing  in  the 
name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name  of  aoj 
person  in  trust  for  him,  is  to  be  affected  by  such  order,  shall  restrain 
the  Governor  and  Company  of  the  Bank  d  England  from  permitting 
a  transfer  of  such  stock  in  the  mean  time,  and  until  snch  order  shall 
be  made  absolute  or  discharged,  and  if  any  stock  or  shares  of  or  in  any 
public  company,  standing  in  the  name  of  the  judgment  debtor,  in  his 
own  right,  or  in  the  name  of  any  person  in  trust  for  him,  is  or  are  to  he 
affected  by  any  such  order,  shall,  in  like  manner,  restrain  such  public 
company  from  pennitUng  a  transfer  thereof;  and  that  if,  after  notice 
of  such  order  to  the  person  or  persons  to  be  restrained  thereby,  or  in 
case  of  corporations  to  any  authorized  agent  of  such  corporation,  and 
before  the  same  order  shall  be  discharged  or  made  absolute,  such  cor« 
poration,  or  person,  or  persons  shall  permit  any  such  transfer  to  be  made, 
then  and  in  such  case  the  corporation,  or  person,  or  persons  so  permit- 
ting such  transfer  shall  be  liable  to  the  judgment  creditor  fur  the  value 
or  amount  of  the  property  so  charged  and  so  transferred,  or  such  part 
thereof  as  may  be  sufficient  to  satisfy  his  judgment;  and  that  no  dispo- 
sition of  the  judgment  debtor,  in  the  mean  time,  shall  be  valid  or 
effectual  as  against  the  judgment  creditor ;  and  further  that,  unless  the 
judgment  debtor  shall,  within  a  time  to  be  mentioned  in  such  order, 
show  to  a  jndge  of  one  of  the  said  superior  courts  sufficient  cause  to  the 
contrary,  the  said  order  shall,  after  proof  of  notice  thereof  to  the  judg- 
ment debtor,  his  attorney,  or  agent,  be  made  absolute :  provided  that 
any  such  judge  shall,  upon  the  application  of  the  judgment  debtor,  or 
any  person  interested,  have  full  power  to  discharge  or  vary  such  order, 
and  to  award  such  costs  upon  such  application  as  he  may  think  fit. 

AppUcaiion  far  order.'] — ^The  application,  therefore,  for 
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an  order  to  charge  Govenimeiit  stock  must  be  made  in  the 
first  instance  to  a  judge  at  chambers  ;Q)  and  is  made  ex  parte 
without  notice  to  the  other  side.  There  should  be  an 
affidavit  shortly  stating  the  Acts  as  follows : — 

Form  of  Affidavit. 

In  the  Q.  B.  ["C  P."  or  "Exch.  of  P1«m.T 

BetweoB  A.  B.,  platntil^ 
and 
0.  D.,  defendaot 

I,  A.  B.,  of  t  tbe  aboTe-named  ptaintiff,  make  oath  and  aaj, 

1.  That  G.  D.,  the  ahoTe-named  defeodant,  ia  joatlj  and  truly 
indebted  onto  me  in  the  sum  of  £  nnder,  and  bj  virtne  of  a 
jod^imeot  of  this  honoarable  court,  entered  up  in  this  action  on  the 

day  of  ^S    t  whereby  I  reoo?ered  against  the  said  de- 

fendant the  said  sum. 

2.  That  there  ia  now  standing  in  the  books  of  the  Governor  and 
Compaoy  of  the  Bank  of  EngUnd,  in  the  names  of  T.  A.  and  T.  B.,  in 
trust  for  the  nid  C.  D.  [otf  in  the  defendant's  name  in  his  own  right], 
the  earn  of  X  ,  £3  per  cent  reduced  annuities,  [^or  as  (Me  can 

ffo],  [itr,  there  are  shares  now  standing  in  the  defendant's  own 

in  a  oertun  public  company  in  England  called   **  The 
ipony/] 

S.  Akd  i  further  say,  that  I  am  infixined  and  yerilj  beUeve,  that  the 
said  C  D.  b  benefieiaUy  intereslad  in  the  said  stock  and  entitled  to  the 
sane,  or  to  the  dividends  payable  thereon  for  his  own  use  and  benefit. 
Sworn,  &c  A.  B. 

The  jud^e  makes  an  order  tdti  in  the  first  instance,  which 
is  a  conditional  order,  charging  the  said  stock  in  the  mean- 
time, unless  cause  be  shown  to  the  contrary  on  a  day 
appointed.  This  order  is  drawn  up  and  served  on  the 
oppoate  party,  and  upon  the  bank  or  company  in  which  the 
stock  stands.  The  time  appointed  for  showing  cause  is 
cenerally  a  week,(*)  and  the  order  must  give  a  reasonable 
time  to  the  other  party  to  show  cause.  IT  it  does  not  give 
sufficient  time  to  show  cause,  the  opposite  party  may  within 
such  time  apply  to  the  judge  to  vary  the  order  and  enlarge 
the  time ;  (')  or  he  may  appeal  to  the  court  against  the 
order  Jim,  without  waiting  till  it  is  made  absolute. (*)    A 

(>)  Brown  t.  Bamford,  9  M.  &  W.  42. 

h)  RobiMOn  T.  Bu»  bridge,  9  G.  B.  289 ;  1  L.  U.  &  P.  94. 

(>)  1  &  2  Vict  c  110,8.  16. 

(«)  Robinaon  t.  Burbrid^e,  1 L.  M.  ft  P.  103 ;  Fowler  v.  Chureh- 
Ai«,  U  II.  ft  W.  67 ;  Morru  t.  ManeUy,  7  Q.  B.  675 ;  hut  see  contra, 
Qraham  ?.  Connelly  1  L.  M.  &  P.  438 ;  Rogers  v.  Holhwag,  6  M.  ft 
Or.  292. 
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judge  of  the  Court  of  Chancery  cannot  make  the  order ;  ('} 
but  he  may  make  a  stop-order  auxiliary  to  the  charging 
order.(*)  The  opposite  party  cannot  show  cause  until  the 
time  named  in  the  order,  if  a  partiunlar  day  is  fixed  ;(*)  and 
if  at  that  time  he  do  not  show  cause,  or  the  cause  is  in- 
sufficient, the  judge  makes  the  order  absolute.  The  order 
can  only  charge  the  stock  so  far  as  the  judgment  debtor  has 
a  disposing  power.  The  effect  of  the  charging  order  is  to 
give  the  judgment  creditor  the  same  right  under  the  charging 
order  as  against  prior  incumbrancers,  as  he  would  have  had 
under  a  yalid  and  effectual  charge  made  at  the  same  moment 
by  the  debtor  himself.(*)  The  judgments  have  priority 
against  the  stock  according  to  the  date  of  registration. (*) 

A  pension  granted  by  the  East  India  Company,  under  a 
resolution  of  the  directors,  for  services  rendered  is  not 
chargoable.(*)  Shares  in  the  Union  Bank  of  London,  which 
exists  under  a  deed  of  settlement,  providing  against  the 
tsansfer  of  shares  without  consent  or  the  proprietors,  and 
that  in  the  event  of  their  being  charged  they  should  be 
forfeited  to  the  company,  were  allowed  to  be  charged.(^) 
Where  the  debtor^s  name  stands  on  the  register  of  a  joint- 
stock  company  aa  the  holder  of  shares,  but  he  has  executed 
a  transfer  by  way  of  equitable  mortgage  to  other  parties, 
the  stock  may  be  well  charged,  for  at  law  they  are  held  by  him 
in  his  own  right. (')  Stock  standing  in  the  name  of  the 
Accountant- Genend  in  Chancery  to  the  separate  account 
of  the  judgment  debtor  may  be  charged ;  (*^  though  all  that 
is  chared,  being  the  interest  of  the  debtor  in  the  said  stock, 
tiie  right  of  prior  incumbrancers  is  not  affected  thereby.(*^) 
So  stock  standing  in  the  name  of  the  Accountant-GreneraU 
of  which  the  debtor  is  only  tenant  for  life,  may  be  charged ; 
and  the  dividends  may  be  thus  intercepted.(")    Where  by 

(1)  Miiea  ▼.  Pre»aland,  4  M.  &  Or.  431 ;  2  Bear.  300;  Hulket  v. 
Day,  10  Sim.  41. 

(S)  Htilkes  T.  Day^  supra;  Courtoy  v.  Vincent,  10  L.  T.  83 ;  WatU 
T.  JefferyM,  3  Macn.  &  0. 372. 

(»)  Per  Wilde,  C.  J.  in  Robinson  t.  Burbridae,  9  C.  B,  289. 

(*)  Watts  V.  Porter,  3  E.  &  B.  743;  fVarlmrton  v.  Hill,  1  Kay, 
470. 

(M  Dollandr.  Johnson,  23  L.  J.  637,  Cb. 

(•)  Morris  v.  Manesty,  7  Q.  B.  675. 

rn  Graham  v.  ConnsU,  1  L.  M.  &  P.  438. 
•)  Fuller  V.  Earle,  7  Exch.  796. 

[•)  Robinson  v.  Burbridge,  1  L.  M.  &  P.  94. 

;«•)  Hulkes  ?.  Day,  10  Sim.  41. 

[")  Watts  V.  Jerrys,  3  Macn.  &  G.  372. 
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tlie  terms  of  a  will  it  was  doubtful,  whether  the  debtor  took 
a  beueficial  interest  in  stock,  the  order  was  made  charging 
the  stock  condittonallj  for  so  much  of  the  dividends  as  were 
payable  to  the  debtor  himself  for  his  own  nse  and  benefit.  (*) 
Where  the  stock  was  vested  in  trustees  for  the  defendant 
under  a  deed,  which  the  plaintifif  had  filed  a  bill  in  equity  to  set 
aside  as  fraudulent,  the  court  refused  to  interfere  bv  setting 
aside  an  order  charging  such  stock.(*)  Orders  chiu>ging  stock 
are  not  entered  on  the  judgment  roll,  being  no  port  of  the 
reoord.(») 

7.  IniereMl  or  judgment,']— By  1  &  2  Vict.  c.  110,  s.  17, 
every  judgment  debt  shall  carry  interest  at  the  rate  of  4/. 
per  cent,  per  annum  from  the  time  of  entering  up  the  judg- 
meot,  or  from  the  time  of  the  commencement  of  this  act 
((1  e.,  Ist  Oct.  1838),  in  cases  of  judgments  then  entered  up 
and  not  carrying  interest,  until  the  same  shall  be  satisfied, 
and  such  interest  mar  be  levied  under  a  writ  of  execution 
on  such  judgment.  This  enactment  extends  to  judgments 
finr  the  defendant. (*)  The  entering  up  of  the  judgment 
means  the  time,  when  the  Master  taxes  the  costs  and  signs 
the  allocatur,  and  also  siffns  the  judgment  in  his  book ; 
but  where  the  taxation  of  costs  was  not  completed  till  a 
motion  to  review  the  taxation  had  been,  disposed  of,  the 
court  held  that  interest  ran  firom  the  date  of  juogment  being 
signed  in  the  Master's  book.(*) 

m 

As  to  amendment  of  judgment,  see  post^  *'  Amendment." 


?> 

U 


Fowler  t.  ChurchkiU,  2  Dowl.  N.  S.  562. 
Rogert  t.  HoUoway,  5  tf.  &  Or.  292. 
NewUm  t.  Boodle,  18  L.  J.  73, 0.  P. ;  6  C.  B.  532.' 
[•)  Pitcher  ▼.  Roberts,  2  Dowl.  N.  8.  394. 
(*)  Fieher  t.  Dudding,  9  DowL  872 ;  3  M.  &  Or.  238 ;  Newton  v. 
Gnmd  Junction  Baihoag  Company y  16  M.  &  W.  139. 
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CHAPTER  XXV. 

AUDITA    QUERELA 

A  writ  of  audita  querela  is  an  equitable  action,  which  lies 

(oT  a  person   who  either  is  in  execution,  or  in  danger  of 

being  so,  upon  a  judgment  or  recognizance,  when  he  hasi 

matter  to  soow  that  such  execution  ought  not  to  have  issned^ 

I  or  should  not  issue  against  him.(i)    The  proceeding  is 

seldom  resorted  to.    An  j  matter  (amounting  to  an  equitable 

defence)  which,  if  it  arose  before  or  during  the  tune  for 

pleading,  would  be  an  answer  to  the  action  by  way  of 

plea,  may,  if  it  arise  after  the  lapse  of  the  period  dunng  which 

f  It  could  be  pleaded,  be  set  up  by  way  of  audUa  querela.(*) 

^  But  no  writ  of  audita  querela  shall  be  allowed  unless  by  role 

t  of  court  or  order  of  a  judge.(*)    The  writ  is  addressed  m 

I  the  name  of  the, Crown  to  the  court,  and  it  sets  out  the 

'  record  down  to  judgment  and  then  proceeds  to  state  the 

•  subsequent  matter.  (^)    The  defendant  then  declares  in  the 

'  usual  way,  and  the  plaintiff  then  pleads,  and  he  may  plead 

,  several  matters  thereto.^*)    The  court,  however,  grants  a 

summary  remedy  on  motion  and  affidavit  in  such  cases,  and 

the  expense  of  an  audita  querela  is  seldom  necessary.(*) 

The  writ  is  obtained   on  motion  from  the  court,  or  on 

a  summons  at  chambers  on  affidavit ;  (')  and  it  must  be 

personally  served.(*) 


(1)  2Wmi.Saimd.  147. 

[*)  C.  L.  P.  Act,  1854,  B.  84. 
Rule  Pr.  79,  H.  T.  1863. 

See  a  form,  2  Wms.  Saond.  137  n. :  Lard  PorehetUr  t.  Petrie, 
3  Dong.  261. 

(>)  GiUt  T.  Hutt,  1  Exch.  701. 

(•)  Sutton  T.  Biihopy  4  Bur.  2287 ;  Htimphreyi  v.  Xkiffht,  6 
Bing.  572 ;  Plevin  ▼.  HentkaU,  10  Bing.  24 ;  Barrow  v.  Poile,  1  B. 
&  Ad.  629;  Ouchterlony  t.  Gibton,  6SoottN.  £.,  577;  Twmer  v. 
Pulman,  2  Exch.  508. 

(')  anle  Pr.  79,  tupra;  see  Dmris  v.  Ksr^  4  Snh.  82;  Oiki  v. 
Buti,  1  Exch.  59. 

(•)  WiUiams  t.  Roberta,  1 L.  M.  &  P.  381. 
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J.  Is  WHAT 


CHAPTER  XXVI. 

PBOCEEDINGS    IN    ERROR. 
Cabss  Esbob  lus»  bt  ahd  AOAiNarr  whom,  asd 

VS  WHAT  COUBT  IT  MAT  BB  BBOUOBT. 


1.  la  what  cases  error  lies. 
S.  By  and   agaiost  whom  error 
Biaj  be  brought. 

n.  Pbocekdibos  whbbb  thb  Ebbob  is  nr  Law. 


3.  Within  what  time  error  most 
be  brought 

4.  In  what  oonrt. 


1.  Memarandam  of  error  in  law, 
and  Master's  note  of  receipt 
thereof.  Senrice  of  copy  of 
note  and  groimds  of  error. 


2.  Of  the  suggestion  of  error  alleged 

and  denied. 

3.  Setting  down  esse  for  argmnent. 

Argument  and  judgment. 


in.  pBocKEDQioa  wnsBX  Ebbob  is  ib  Fact,  abd  whbbb  Mattzb 
OF  Fact  is  bblibd  ok  as  a  Dkfbbob  to  Ebbob  nr  Law. 


1.  Of  the  memorandum  and  a£5- 

daTit  of  error  in  fact. 

2.  Proceedings  where   matter  of 


fact  relied  on  ss  a  defence  to 
error  in  law. 
3.  Of  the  sssignment  of  error. 


IV.  Or  £bbob  to  thb  Housb  of  Lobos  fbom  thb  Judgmbmt  ov 

THB  EZOHBQUBB  ChAMBEB. 


1.  SoggestioD  of  error,  &c. 

2.  Asidgnment  of  errors, 
(a)  Joinder  in  error.       » 

3.  Motion  for  hearing. 

T.   Or  THB  PBOCBBDnrGB  WHBBS  PaBTT    dies. — Or  GoHrBSSIOB 
ABD  DnOOHTOrOAHCE. — OT    QUASUUfG  THB  PbOOBBDIBGA— 

Ajn>  or  Bail  ni  Ebbob. 


4.  Drawing  up,  &g.  copies  of  esse. 

5.  Argument. 

6.  Judgment. 

7.  Costs. 


1.  Where  partj  dies  or  female  party 

is  married  pending  the  error. 

2.  Of ditooDtiDuanoeand  confession. 


3.  In  what  esses  proceedings  in 

error  quashed. 

4.  Bail  in  error. 


1.  /»  what  ca$e$  error  ££ei.] — ^Error  lies  where  a  person 
is  aggrieved  by  an  error  in  the  foundation,  proceeding, 
jad^ent,  or  execution  of  a  suit,  provided  the  eiror  be  in 
saMance,  and  be  not  aided  at  common  law,  or  by  some  of 
tiie  statutes  of  jeofails,  and  the  judgment  be  final  and  not 
jnteriocatory,  and  be  given  in  a  court  of  record  acting 
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according  to  the  course  of  the  common  law.(>)     In  no  ca«e, 
however,  can  error  be  brought  for  any  error  in  a  judgment 
with  respect  to  costs,  -but  the  error  (if  any)  in  that  respect 
may  be  amended  by  the  coiut  in  which  such  judgment  may 
have  been  given,  on  the  application  of  either  party.  (*)     Upon 
an  award  of  a  trial  de  novo  by  any  one  of  the  superior 
courts,    or  by  the  courts  of  error,  upon  matter  appearing 
upon  the  record,  error  may  at  once  be  brought.  (')     Error 
does  not  lie  on  a  judgment  of  nonsuit,  unless  it  be  for  some 
error  subsequent  to  the  nonsuit.  (*)     But  where  the  court 
acts  in  a  summary  manner,  or  in  a  new  course  diflferent 
from  the  common  law,  error  will  not  lie,(*)  as  in  the  Case  of 
an  interpleader  issue, (•)  or  a  fei^ied  issue  under  the  pro- 
visions of  the   Tithe  Commutation   Act,  (6  &  7  Will.  4, 
c.  71,  8. 46).(')  Although  interlocutory  rules  for  the  pa\incnt 
of  money  or  costs  have  by  force  of  the  1  &  2  Vict.  c.  110,* 
8.  18,  '*the  effect  of  judgments,"  error  will  not  lie  upon 
them.^")     The  late   acts,   in  prescribing  new   forms   and 
remedies,  have  in  some  cases  allowed  error  to  be  brought ; 
thus,  by  the  C.  L.  P.  Act,  1854,  s.  32,    *' error  may  be 
brought  upon  a  judgment  upon  a  special  case  in  the  same 
manner  as  upon  a  judgment  upon  a  special  verdict,  unless 
the  parties  agree  to  the  contrary  ;"  and  the  proceedings  for 
'bringing  a  special  case  before  the  court   of  eiTor  are,  ai» 
nearly  as  may  be,  the  same  as  in  the  case  of  a  special  verdict. 
This  provision  does  not  apply  where  the  case  lias  been  pre- 
pared before  the  passing  of  the  act.(*)     And  by  tlie  C.  L.  P. 
Act,  1852,  8.  208,  ^' error  may  be  brought  in  like  manner 
as  in  other  actions  upon  any  judgment  in  ejectment,  after  a 
special  verdict  found  by  a  jury,  or  a  bill  of  exceptions,  or, 
by  consent,  after  a  special  case  stated." 

2.  By  and  against  whom  error  may  be  brought'] — Error 

may  be  brought  by  a  party  to  the  record,  or  by  his  heir, 

'  executors  or  administrators,  or  by  one  of  several  parties,  or 

(1)  GroenveU  ▼.  Barvfell,  1  Salk.  263;  Samuel  v.  Jtidin,  6  East, 
333 ;  Co.  Lilt  289,  c 

(»)  Keg.  Gen.  H.  T.  1863,  r.  27.         (*)  C  L.  P.  Act,  1864,  8.  43. 

(«)  Coraar  ▼.  Reed,  17  Q.  B.  640 ;  Evans  v.  Stoete,  2  Binr.  326  ; 
In  iitrother  v.  Hutchinaon,  4  Blng.  N.  C.  83,  error  was  brought 
on  a  bill  of  exceptions  on  a  nonsnit,  and  it  was  bold  to  lie ;  bat  there 
tibe  plaintiff  appeared  and  refused  to  be  nonsuited,  and  it  was  ,80 
alleged  in  the  bill  of  exci>ptton8. 

(>)  2  l^rd  Ravm.  213,  262,  464. 

(•)  King  t.  Simmonds,  7  Q.  B.  (N.  S.)  289;  Snook  ▼.  Mattock^ 
6  A.  &  E.  239.  (')  Thorpe  r.  Plowden,  2  Exch.  387. 

(•)  Newton  t.  Boodle,  6  C.  B.  632. 

"    Bughee  t.  Lumley^  2  £.  &  B.  368. 
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bj  s  person  injured  by  the  judgment.  (>)  Thiu,  if  lessee  for 
life  loses  his  liuids  by  an  erroneous  judjgment,  the  immediate 
reoumder  man  or  reversioner  may  bnng  error.  (*)  And  if 
tenant  in  tail  lose  his  estate,  and  die  without  issue,  error 
may  be  brought  by  the  immediate  remainder  man  or  re- 
▼a^oner.(')  But  where  there  is  one  judgment  against  the 
principal,  and  another  against  the  bail,  the  one  cannot 
maintain  error  on  the  judgment  against  the  other,  («)  nor  can 
they  join  in  error.  (*^  A  plaintiff  may  brin^  error  to  reverse 
his  own  judgment,  if  he  is  dissatisfied  with  it.(*)  Error  can 
oobr  be  brought  against  a  party  or  privy  to  tne  judgment, 
or  his  heirs,  executors  or  administrators.  {^) 

3.  Within  what  Shne  error  tnust  be  braughf] — By  the 
C.  L.  P.  Act,  1852,  s.  146,  ^*  no  judgment  in  any  cause  shall 
be  reversed  or  avoided  for  any  error  or  defect  therein, 
mdesB  error  be  conmienced,  or  brought  and  prosecuted  with 
effect,  within  six  years  afler  such  judgment  signed  or  entered 
of  record ;"  but  if  the  person  entitled  to  bnne  error  ^^  is  or 
shall  be  at  the  time  of  such  title  accrued,  witnin  the  age  of 
twenty-one  years,  yeme  covert^  nan  compos  mentie^  or  beyond 
the  seaa,  then  such  person  shall  be  at  liberty  to  bring  error 
as  aforesaid,  so  as  such  person  commences,  or  brings  and  pro* 
•ecntes  the  same  with  eJQTect,  within  six  years  after  coming  to 
or  being  of  full  age,  discovert,  of  sound  memoty,  or  return 
from  beyond  the  seas ;  and  if  the  opposite  party  shall  at  the 
time  of  the  judgment  signed  or  entered  of  reconl,  be  beyond 
the  seas,  then  error  may  be  brought,  provided  the  pro- 
eeedings  be  commenced  and  prosecuted  with  effect  within 
six  years  after  the  return  ot  such  party  from  beyond 
8eaa.'X')  Error,  however,  may  be  brought  even  before  the 
judgment  is  signed.  (•) 

4.  In  what  ccurt  error  must  be  hroufht"] — ^If  the  error  be 
in  fact  it  lies  in  the  same  court ;  Q*)  if  m  the  judgment  itself, 
and  not  in  the  process,  it  must  be  brought  in  another  and 
superior  court.  (")   From  a  judgment  of  the  Queen^s  Bench, 

i)  BoU.  Abr.  747 ;  1  Leon.  261 ;  JttundeWs  case,  2  Mod.  308 
f*}  9  R.  2  C.  3 ;  Anon,  5  Mod.  897. 

(*)  3  Co.  3  B.;    Sheepshanks  ▼.  LucaSf  1  Bar.  410;  Lloyd  v. 
ViMffhan,  2  Str.  1257.  («)  Bushel  r.  Taller,  Gro.  Car.  408. 

Lancoiter  v.  Kayleigh,  Gro.  Our.  300. 
Joknson  ▼.  Jtbb,  8  Burr.  1772. 

Bro.  Abr.  "Error"  9.  (•)  Ifnd.  g.  147. 

Baker  j.BtOstrode,  1  Yentr.  256 ;  Emanuel  r.  Martin,  2  M.  & 
&  332.  (>•)  CastUdine  r.  Mundy,  4  B.  &  Ad.  97. 

(")  BoIL  Abr.  749. 
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Common  Pleaa,  or  Exchequer,  error  lies  to  the  Exchequer 
Chamber,  constituted  of  the  judges  of  the  two  superior 
courts  other  than  that  in  which  the  original  judgment  was 
given,  and  from  thence  to  the  House  of  Lords. (*)  But  it 
appears  that  error  will  not  lie  on  a  judgment  in  a  criminal 
iniormation  in  the  Exchequer  for  penalties  for  an  offence 
against  the  revenue  laws.(^)  But  it  lies  from  the  decision 
of  the  court  on  a  petition  of  right.  (*) 

Palatine  cmirto.]— By  the  C.  L.  P.  Act,  1852,  s.  233,  it 
IS  prorided  that  the  Court  of  Queen^s  Bench  shall  still  be 
the  court  of  error,  from  the  Court  of  Common  Pleas  at 
Lancaster,  and  Court  of  Pleas  at  Durham ;  and  it  is  allowed 
to  either  party  to  allege  errors  in  the  judgment  in  the  Court 
of  Queen's  Bench,  and  proceed  thereon  as  in  the  case  of 
errors  alleged  in  actions  depending  in  that  court. 

Other  inferior  courts  of  record.'] — With  a  few  exceptions 
error  lies  from  all  inferior  courts  of  record  primarily  to  the 
Court  of  Queen's  Bench.  (*)  It  is  provided  by  the  C.  L.  P. 
Act,  1852,  B.  228,  that  an  order  in  council  may  from  time 
to  time  direct  all  or  any  of  its  provisions,  or  of  the  rules  made 
in  pursuance  thereof,  shall  apply  to  all  or  any  court  or  courts 
of  record  in  England  or  Wales.  It  may  be  sufficient  to 
mention  here  once  for  all  that  the  practice  in  such  inferior 
courts,  to  which  the  act  has  not  been  extended,  would 
appear  to  be  regidated  by  the  19  Geo.  3,  c.  70,  s.  5,  and 
7  &  8  Geo.  4,  c.  71,  8.  6,  which  provide  that  no  execution 
shall  be  stayed  or  delayed  upon  or  by  proceedings  in 
error,  or  supersedeas  thereon  for  the  reversing  of  any 
judgment  given  or  to  be  given  in  any  inferior  court  of 
record  where  the  damages  arc  imder  20/.,  unless  security 
be  given  by  two  sufficient  sureties  in  double  the  amount  of 
the  judgment  to  prosecute  the  proceedings  in  error  with 
effect,  &c.  After  the  transmission  of  the  record  the  pro- 
ceedings are  the  same  as  in  the  case  of  error  on  a  judgment 
in  one  of  the  superior  courts.  Execution  is  issued  out  of 
the  Coiut  of  Queen's  Bench  as  if  the  action  had  been 
originally  commenced  there. (*)  From  the  judmnent  of  the 
Queen^B  Bench  error  lies  to  the  Exchequer  Cnamber,  and 
ultimately  to  the  House  of  Lords.  (*) 

(»)  11  Geo.  4  &  1  Will.  4,  c  70,  8.  8. 

(*)  See  per  Pollock,  C.  B.,  in  Attomet/^Oeneral  t.  Otto  Radtoff, 
23  li.  J.  247,  Excb.      (*)  Baron  de  Bode  ?.  The  Queen,  13  Q.  B.  36. 
(*)  1  Roll.  Abr.  746.         (»)  Spencer  v.  Haggiadur,  5  D.  &  L.  66. 
(•)  NeMbU  T.  Riahtofi,  9  A  &  £.  426. 
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n.  Pbocesdisos  vvhbre  tub  Ebbob  IB  IN  Law. 


I.  Memorandam  of  error  in  lavr, 
ud  Master's  note  of  receipt 
thereof.  Service  of  copy  of 
note  and  groonds  of  error. 


2.  Of  the  suggestion  of  error  alleged 

and  denied. 

3.  Setting  down  case  for  argument. 

Argument  and  judgment. 


1.  Memorandum  of  Error  in  Law,  and  Master'' 9  Nate  of 
reeeint  thereof.  Service  of  Copy  of  Note^  and  Grouneu 
of  Error. 

Writ  of  error  abolished.'] — Error  may  be  in  law  or  fact.  Aa 
the  proceedings  in  the  one  difier  from  those  in  the  other  they 
will  receive  here  a  separate  consideration,  premising,  that  as 
to  both  the  writ  of  error  is  abolished  by  the  C.  L.  P.  Act, 
1852,  s.  148,  as  to  all  future  proceedings,  and  the  proceeding 
to  error  is  now  a  step  in  the  cause,  and  must  be  taken  in  the 
manner  mentioned  in  that  act.  The  writ  of  error  is  not 
abolished  for  all  purposes.  It  must  still  be  brought  where 
the  alleged  error  is  in  a  judgment  on  an  information  in  the 
nature  of  a  quo  warranto,  and  in  all  criminal  proceedings.  (>) 
Also  where  it  is  on  the  judgment  of  an  inferior  court  of 
record  other  than  the  Court  of  Common  Pleas  at  Lancaster 
tnd  the  Court  of  Pleas  at  Durham. 

Memorandum.'] — As  to  the  mode  of  proceeding  where  the 
error  is  in  law,  it  is  proTided  by  the  C.  L.  P.  Act,  1852, 
8. 149,  that  either  party  alleging  error  in  law  may  deliver  to 
one  of  the  Masters  of  the  court  a  memorandum  in  writing 
in  the  form  contained  in  the  schedule  A.,  No.  10,  to  that  act 
annexed,  or  to  the  like  effect,  entitled  in  the  court  and 
cause,  and  signed  by  the  party  or  his  attorney  alleging  that 
there  is  error  in  law  in  the  record  and  proceedings,  where- 
upon the  Master  shall  file  such  memorandum,  and  deliver  to 
the  party  lodging  the  same  a  note  of  the  receipt  thereof. 
This  is  the 

Form  of  Memorandum, 

Conrt  of  Queen's  Bench. 

A.  B.  and  C.  D.  The  day  of  18 

day  ef  lodgiDg  note  of  error.] 

The  plaintiff  [^or  defendant]  says  that  there  is  error  in  the  ahove 
record  and  proceedings,  and  the  defendant  [or  plaintiff]  sajs  that  there 
is  no  error  therein. 

[Signed,] 


[The 


A.  B.,  plaintiff, 

[or  C.  D.,  defendant,] 
[or  E.  F.,  attorney  for  plamtiff  or  delendtnt.] 


(>)  JUx  T.  Seale,  24  L.  J.  221,  Q.  B. 
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In  case  the  judgment  upon  which  error  is  brought  was 
against  several  persons,  and  one  or  some  only  proceed  in 
error,  the  above  memorandam  alleging  error,  and  the  note 
of  the  receipt  of  such  memorandum  must  state  the  names  of* 
the  persons  by  whom  the  proceedings  are  taken.  (*) 

Service  of  note  and  grounds  of  error."] — After  the  above 
memorandum  alleging  error  is  filed,  the  plaintiff  in  error 
must  serve  upon  the  opposite  party,  or  his  attorney,  a  copy 
of  the  Master^s  note  or  the  receipt  of  the  same,  together 
with  a  statement  of  the  grounds  of  error.  (*) 

Supersedeas  of  execuftVwi.]— Proceedings  in  error  in  law 
are  deemed  a  supersedeas  of  execution  from  the  time  of  the 
service  of  a  copy  of  such  note,  together  with  the  statement 
of  the  grounds  of  error  intended  to  be  argued,  until  de&ult 
in  puttmg  in  b^,  or  an  affirmance  of  the  judgment,  or  dis- 
continuance of  the  proceedings  in  error,  or  until  the  pro- 
ceedings in  error    are   otherwise    disposed  of  without   a 
reversal  of  the  judgment ;  but  if  the  grounds  of  error  appear 
to  be  frivolous,  the  court  or  a  judge  upon  summons  may 
order  execution  to  issue.  (•)     This  power  was  exercised 
under  the  old  practice,  where  the  pounds  of  error  specified 
in  the  notice  of  allowance  was  frivolous,  and  probably  the 
practice  now  will  be  in  strict  analogy  to  that.     Service  of  a 
copy  of  the  note  of  the  receipt  of  the  memorandum  will  not 
operate  as  a  supersedeas  of  execution  unless  there  be  also  a 
statement  of  the  grounds  of  error  served ;  but  if  there  is  any 
statement,  however  frivolous  or  insufficient,  it  cannot  be 
treated  as  a  nullity,   and  execution    issued.    But  before 
doing  so  application  must  be  made  to  the  court  or  a  judge 
for  a  rule  nisi  or  a  smnmons  to  show  cause  why  execution 
should  not  issue.  (*)   A  statement  of  the  grounds  of  error  in  an 
action  of  slander  that  the  declaration  was  bad,  the  words 
not  being  actionable  without  special  damage,  and  that  the 
inuendoes    were  bad  in  law,  was  conadered  a  sufficient 
statement  of  the  grounds  of  error.  (*)     Where  the  point 
stated  had  been  argued  and  decided  on  a  rule  granted  to 
arrest  the  judgment,  the  Court  of  Exchequer  refused  to 


;0  C.  L.  P.  Act,  1852,  ■.  154. 

<)  Ibid.  g.  149. 

s)  lldd.  t,  150. 

«)  BagleT^a  Praot  344 ;  1  Barr.  340. 

[•)  Roomson  t.  J)ay^  2  Dowl.  691. 
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allow  execution  to  issue  as  upon  a  frivolous  ground  of 
^Tor ;  (^)  so  where  the  question  mvolved  a  point  oi  practice, 
and  individual  judges  had  acted  differently  with  respect  to 
it.(')  Formerly,  if  it  were  made  to  appear  that  error  was 
brought  for  delay,  the  court  allowed  execution  to  issue.  (*) 
But  since  the  above  enactment  this  would  appear  no  longer 
a  ground.  K  execution  be  issued,  after  the  proceedings  have 
operated  as  a  supersedeas,  without  leave  of  the  court  or  a 
judge,  the  court  will  set  it  aside.  (^) 

2.  Of  the  Saggettion  of  Error  alleged  and  denied : — 

(a)  Suggestion  of  e/ror.] — ^The  assignment  of  and  joinder 
in  error  in  law  are  no«r  abolished,  and  the  mode  of  proceeding 
18  by  the  entry  on  the  judgment  roll  of  a  suggedtion  to  the 
effect  that  error  is  alleged  oy  the  one  party  and  denied  bv 
the  other,  (^)  which  suggestion  must  be  entered  and  the  roll 
made  up  by  the  plaintiff  in  error  within  ten  days  aflcr  the 
service  of  the  note  of  the  receipt  of  the  memorandum  alleging 
error,  or  within  such  other  time  as  the  court  or  a  judge  may 
order,  and  in  default  thereof  the  defendant  in  error,  his 
executors  or  administrators,  are  at  liberty  to  sign  judgment 
of  non  pros.(*)  The  nonpros  is  entered  upon  the  roU  in 
the  court  below,  and  no  entry  of  a  remittitur  is  necessary.  (') 
It  would  seem  that  the  sug<;estion  can  neither  be  traversed 
nor  demurred  to.  The  form  of  suggestion  is  given  by 
the  C.  L.  P.  Act,  1852,  schedule  A.,  No.  11,  and  is  as 
follows  : — 

* 

The  day  of  A.  d.  18  [rAe  day  of  making  the 

miry  on  the  roll.'] 

The  plaintiff  [or  defendant]  snjn  that  there  is  error  in  the  above 
neord  and  proceeding,  and  the  defendant  [or  plaintiff]  says  that  there 
b  DO  error  therein. 

(b)  By  one  of  several  parties,"] — Where  error  has  been 
brought  by  one  of  several  plaintiff  or  defendants  in  case  the 
other  persons  against  whom  judgment  has  been  given,  decline 

Q)  Gardner  t.  mUiamM,  3  Dowl.  796. 

(*)  IVewton  V.  f-ord  Albert  Conyngham,  5  D.  &  L.  762  ;  S.  C, 
6  C.  B.  749. 

O  Miller  Y,  Comtiif,  2  B.  &  P.  329;  Bygrovej,  Bolland,2  Chit. 
193. 


(«)  SomertUlev,  White,  6Eiist  145. 
(»)  C.  U  P.  Act,  1852,  8.  162. 
(•}  Ibid.  a.  153. 
Cy  fieg.^  King,  14  L.  J.  68,  Q.  B. 

[c.  L. — yqI.  ii.]  3  A 
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to  join  in  the  proceedings  in  error,  the  same  maybe  continued, 
and  the  suggestion  that  error  is  alleged  by  the  one  party  and 
denied  by  the  other  entered,  stating  the  persons  by  whom 
the  proceedings  are  brought,  without  any  summons  and 
severance,  or  u  such  other  persons  elect  to  join,  then  the 
suggestions  shall  state  them  to  be,  and  they  shall  be  deemed 
as,  plaintiifs  in  error,  although  not  mentioned  as  such  in  the 
previous  proceedings. (») 

(c)  Where  maiter  of  fact  relied  upon.'] —Where  the  defen- 
dant in  error  intends  to  rely  upon  the  proceedings  in  error 
being  barred  by  lapse  of  time  or  by  release  of  error,  or  other 
like  matter  of  fact,  he  must  give  four  days*  written  notice  to 
the  plaintiff  in  error  to  assign  error,  as  before  the  change  of 
practice,  instead  of  entering  the  suggestion. (*)  As  to  the 
assignment  of  error,  pleas  and  subsequent  proceedings  in 
such  case,  see  post,  541. 

3.  Setting   down  Case  for  Argument^  Argument  and 

Judgment: — 

(a)  Setting  doum  case  for  or^ment^ — After  the  suggestion 
of  error  in  law  alleged  and  denied  is  entered,  either  party  may 
set  down  the  case  for  argument,  and  forthwith  give  notice 
in  writing  to  the  opposite  party,  and  proceed  to  the  argument 
thereof,  nson  a  demurrer  without  any  rule  or  motion  for  a  con- 
ct/i«in.(*)  The  case  must  be  entered  for  ar^ment  with  one  of 
the  Masters  of  the  court  in  which  the  original  judgment  was 
given.  It  may  be  entered  four  clear  days  before  the  first 
day  appointed  for  hearing  arguments  in  the  Exchequer 
Chamber,  whether  in  term  or  vacation. (^)  Regularly  the 
plaintiff  in  error  should  set  doMm  the  case  for  argument,  but 
if  he  do  not  the  defendant  may.  Care  should  be  taken  that 
it  be  set  down  in  time  for  the  copies  of  the  roll  to  be  de- 
livered to  the  judges. 

(ft)  Delivery  of  comee  ofiudment  roU  to /ta^e*.]— Copies 
of  the  judgment  roll  must  be  delivered  to  the  judges  beiore 
the  day  appointed  for  the  argument,  in  accordance  with 
Reg.  Gen.  H.  T.  16  Vict.  (Pr.)  r.  68,  which  is  as  foUows  :— 

(«)  C.  L.  P.  Act,  1852, 1.  164. 
(•)  Ibid.  B.  162. 

(»)  Beg.  Oen.  H.  T.  1863,  (Pr.)  r.  67. 

(«)  South  Eastern  Railway  Company  y.  South  Western  Baihoay 
Company,  8  £xch.  367. 
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*^  Four  dear  days  before  the  day  appointed  for  argument, 
Uie  plaintiff  in  error  shall  deliyer  copies  of  the  judgment 
roll  of  the  court  below  to  the  judges  of  the  Queen^s 
Bench  on  error  from  the  Common  Fleas  or  Exchequer, 
and  to  the  judges  of  the  Common  Pleas  on  error  from 
the  Queen^s  Bench  ;  and  the  defendant  in  error  shall 
deliTer  copies  thereof  to  the  other  judges  of  the  Exchequer 
Chamber  before  whom  the  case  is  to  be  heard;  and  in 
default  by  either  party  the  other  party  may  on  the  following 
day  deliTer  such  books  as  ought  to  have  been  delivered  bv 
the  party  making  default,  and  the  party  making  default 
shall  not  be  heard  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  Master  a  sufficient  sum  to  pay  for 
9udi  copes.*^  Where  the  day  for  hearing  errors  was 
appointed  on  the  24th  of  May  for  the  28th  inst.,  it  was  held 
that  the  plaintiff  in  error  could  not  object  that  he  had  de- 
lirered  books  for  the  defendant,  who  had  not  pidd  for  them, 
there  not  having  been  four  dear  days  before  the  day 
appointed  for  argument.  (^) 

Judgment  rdl^  how  brotighi  into  Court  of  Error/} — 
After  the  cause  is  set  down  for  argument,  the  judgment  roll 
is,  without  any  writ  or  return,  brought  by  the  Master  into 
die  Court  of  Error  in  the  Excheauer  Chamber,  before  the 
justices,  or  justices  and  barons  as  tne  case  may  be,  of  the  two 
superior  courts  of  common  law,  on  the  day  of  its  sitting,  at 
foch  time  as  the  judjses  shall  have  appointed,  either  in  term 
or  in  vacation,  or  if  the  proceedings  m  error  be  before  the 
High  Court  of  Parliament,  then  before  the  High  Court  of 
Parliament  before  or  at  the  time  of  its  sitting.  (*)  The 
judgment  roll  itsdf  is  left  in  the  court  of  error,  and  remains 
there  until  the  judgment  is  either  reversed  or  affirmed ;  it  is 
then  returned  to  the  court  in  which  the  original  judgment 
given.  (») 


(e)  Paiatme  ConrU,'] — ^Where  the  error  is  from  the  Court 
of  Uommon  Pleas  at  Lancaster  or  Court  of  Pleas  at  Dur- 
ham,  a  transcript  of  the  record  of  the  judgment  or  proceed- 
ings in  those  courts  on  which  error  is  alleged  is  transmitted 
to  the  Court  of  Queen^s  Bench.  (*) 


(M  Kemot  ▼.  PiUia,  17  Jor.  932. 
''    C.  L.  P.  Act,  1862,  s.  166. 

Lane  r.  Hooper,  3  £.  &  B.  731 ;  23  L.  J.  272,  Q.  B. 

a  JL  P.  Aet,  1862,  B.  233. 
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(d)  Argument  J] — On  the  argument  the  counsel  for  the 
plauitiff  in  error  Ls  first  heard,  then  t)ie  counsel  for  the  de- 
fendant, and  the  plaintifTs  counsel  replies.  Only  one 
counsel  is  heard  for  each  party. (*)  The  judges  deliver  their 
opinions  seriatim^  and  the  judgment  below  is  affirmed  or 
reversed  in  accordance  with  the  opinion  of  the  majority ; 
but  if  the  court  be  equally  divided  the  judgment  is 
affirmed.  (■)  If  there  be  no  argument  coimsel  must  move 
for  judgment  of  affirmance  or  reversal.  Counsel  may  take 
advantage  of  any  error  appearing  on  the  face  of  the 
record.  (■) 

(e)  Judgment. ^ — ^The  court  of  error  reviews  the  proceed- 
ings, and  gives  such  judgment  as  they  are  advised  thereon.  ^*^ 
They  may  award  a  repleader  or  direct  a  trial  de  novo.(^) 
And  courts  of  error  have  now  power  in  all  cases  to 
give  such  judgment,  and  award  such  process,  aa  the 
court  from  which  error  is  brought  ought  to  have  done 
without  regard  to  the  party  alleging  error. (■)  Under 
this  section  a  court  of  error  may  perhaps  now,  although 
it  could  not  formerly,  direct  a  writ  of  mquirj\(')  This 
latter  provision  has  exploded  a  distinction  which  existed 
under  the  old  practice  between  cases  where  the  error  was 
brought  by  the  defendant  below,  and  cases  where  it  waa 
brought  by  the  plaintiff  below ;  in  the  former  case,  if  the 
judgment  was  in  favour  of  the  plaintiff  in  error,  the  judg- 
ment was  simply  quod  judicium  reversatur,  in  the  latter,  the 
court  gave  such  judgment  as  the  court  below  ought  to  have 
given. (')  But  in  either  case  the  court  now  gives  the  judg- 
ment which  ought  to  have  been  given  below.  Further, 
there  was  a  class  of  cases  founded  upon  the  doctrine  that  a 
judgment  being  an  entire  thing  could  not  be  affirmed  in  part 
or  reversed  in  part,  and  therefore  if  one  part  was  bad  and 


I 


;0  J)oeT.  Burdett,  9  A.  &E.  939,  n.  (a). 

r<)  Thomley  t.  FUeiwood,  1  8tr.  SSL 

>)  Weedonw,  Woodbridge,  13  Jur.  627;  Fam,  Dann,  1  Bur. 
363. 

0)  C.  L.  P.  Act,  1862,  8.  165. 

(s)  Reg.  Oen.  H.  T.  1863,  (Pr.)  r.  24.  A  coart  of  error  could  before 
th"  role  award  9^  venire  de  now\  Campbell  y.  The  Queen^  11  Q.  B. 
799 ;  but  not  a  repleader,  Gv>ynne  v.  BwmeU^  1  Sc  N.  E.  711. 

(«)  C.  L.  P.  Act,  1852,  8.  167. 

(M  PhiUips  T  Jones,  16  Q.  B.  869. 

(i)  Grey  r.  Friar,  16  Q.  B.  912;  Phiilips  i,Jone9,  ibid.  869  ; 
Gregory  v.  Th4  Duke  of  Brunewtck,  3  C.  B.  481. 
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anotlier  good,  unleis  the  parts  were  difltmct  and  independent, 
the  court  of  error  could  only  reverse  the  judgment ;  Q)  but 
the  authority  of  those  cases,  together  with  the  rule  upon 
which  they  were  founded  is  now  abolished  by  the  same  enact- 
ment, and  the  court  of  error  may  reverse  a  judgment  in  part 
and  affirm  it  as  to  other  part.(*)  Where  error  is  brought 
on  a  special  case  the  court  of  error  either  affirms  the  judg- 
ment or  gives  the  same  judgment  which  ought  to  have  been 
given  in  the  court  in  whic£  it  was  originally  dedd&d,  the 
court  of  error  being  required  to  draw  any  inferences  of  fact 
from  the  facts  stated  in  such  special  case  which  the  court 
where  it  was  originally  decided  ought  to  have  done.(')  The 
common  judgment  for  the  plaintiff  in  error  is,  that  the 
judgment  be  reversed ;  for  the  defendant  in  error  that  it  be 
affirmed. 

(/)  Quashing  nroeeeeUngs,'] — ^In  addition  to  the  above- 
mentioned  powers  of  affirming,  reversing,  or  varying  the 
Judgment  below,  courts  of  error  may  quas^  the  proceedings 
m  «Tor.(*) 

4 

(ff)  Entry  of  judgment.'] — The  proceedings  and  judgment, 
as  altered  or  affirmed,  must  be  entered  on  the  original 
record,  and  such  further  proceedings  as  may  be  necessary 
thereon  are  awarded  by  the  court  in  which  the  original 
judgment  was  given.  (*) 

(A)  Interest,']— By  the  3  &  4  Will.  4,  c.  42,  s.  30,  interest 
is  given  to  the  defendant  in  error,  where  the  judgment  is  in 
his  favour,  for  such  time  as  the  execution  has  been  delayed, 
where  the  writ  of  error  is  ^^  upon  any  judgment  whatsoever 
mea  in  any  court  in  any  action  personal  r  and  by  the  Beg. 
Gen.  H.  T.  1853  (Pr.)  r.  26,  '*  on  error  from  one  of  the 
si^ierior  courts  such  court  shall  have  power  to  allow  interest 
for  such  time  as  execution  has  be^i  delayed  by  the  proceed- 
ings in  error  for  the  delaying  thereof,  and  the  Master  on  taxing 
the  costs  may  compute  such  interest  without  any  nde  of 
court,  or  order  of  a  judge  for  that  purpose.'^ 


(1)  Parker  T.  HarrU,  CarUi.  234;  Cutting  t.   WiUiamt,  1  Salk. 
24:  Nesbitt  ▼.  Riahtoti,  11  A..  &  E  244. 
(<)  Kemot  T.  Pittis,  23  L.  J.  33,  Q.  B. 
(»)  C.  L.  P.  Act,  1864,  8.  32. 
(*)  See  post. 
(•)  C.  L.  F.  let»  1852,  s,  155 ;  Z^oim  ▼.  floqper,  23  L.  J.  372,  0.  B 
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(i)  Mesne  profits,  damages,  and  costs  in  ejectment.'] — Where 
error  is  brought  upon  a  judgment  in  ejectment,  and  the 
judgment  is  affirmed,  or  proceedings  in  error  discontinued, 
the  court  may,  upon  the  application  of  the  claimant,  issue  a 
writ  to  inquire  as  well  of  the  mesne  profits  as  of  the  damage 
by  any  waste  committed  after  the  first  judgment  in  eject- 
ment ;  which  writ  may  be  tested  on  the  day  On  which  it 
shall  issue,  and  be  returnable  immediately  after  the  exe- 
cution thereof;  and  upon  the  return  thereof  judgment  shall 
be  given,  and  execution  awarded,  for  such  mesne  profits  and 
damages,  and  also  for  costs  of  8uit.(') 

(it)  Form  of  judgment,'] — ^The  following  forms  oTjudgment 
of  affirmance,  and  judgment  of  reversal  in  the  Exchequer 
Chamber  on  a  special  case,  are  prescribed  by  Reg.  Gen.  M.  V. 
1854,  sched.  1 9  and  20  respectively,  and  may  without  difficulty 
be  adapted  to  other  cases. 

Judgment  of  Affirmance  by  Court  of  Error  in  the  Exchequer 

Chamber^  on  a  Special  Case, 

[^Copy  to  the  end  of  the  judgment  on  the  roll  in  the  actum,  and  then 
proceed  thus"] : — Afterwards  on  [<Ae  day  of  lodging  the  note  of  error] 
the  defendant  [or  **  plaintiff"]  delivered  to  one  of  the  Masters  of  the 
court  here  a  memorandum  in  writing  in  the  form  required  by  and 
according  to  the  statute  in  that  case  made  and  provided,  alleging  that 
there  whs  error  in  law  in  the  record  and  proceedings  aforesaid  ;  and 
afterwards  on  [/Ae  day  of  making  the  entty  of  the  suggestion  on  the 
roll]  the  defendant  [or  "plaintiff**]  said  that  there  was  no  error 
therein :  And  thereupon  afterwards  on  [the  day  of  giving  judgment  in 
the  Exchequer  Chamber]  in  the  Court  of  Exchequer  Chamber  of  oar 
Lady  the  Queen,  before  the  justices  of  the  Common  Bench  of  our  said 
Lady  the  Queen  and  the  barons  of  her  Exchequer  [or  if  the  error  he 
on  a  judgment  of  the  Common  PleoM^  aay^  '*  before  the  justiees  of  our 
Lady  the  Queen  assigned  to  hold  pleas  in  the  court  of  our  said  Lady  the 
Qa<>cn,  before  the  Queen  herself  and  the  barons  of  her  Exchequer,  **  or^ 
if  the  etTor  be  on  a  judgment  of  the  Exchequer^  say^  ^  before  the 
josticcB  of  our  Lady  the  Queen  assigned  to  hold  pleas  in  the  court  of 
our  Lady  the  Queen,  before  the  Queen  herself  and  the  justices  of  the 
Common  Bench  of  our  said  Lady  the  Queen,"]  come  as  well  the 
pUin^ff  as  the  defendant,  by  their  respective  attorneys  aforesaid  ;* 
and  it  Hppears  to  the  said  Court  of  Error  in  the  Exchequer  Chamber, 
that  there  is  no  error  in  the  record  and  proceedings  aforesaid,  or  in 
giving  the  judgment  aforesaid.  Therefore  it  is  considered  by  the  said 
Court  of  Error  that  the  judgment  aforesaid  be  in  all  things  aflSrmed, 


C)  C.  L.  P.  Act,  1852,  8. 208. 
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snd  Kbmd  in  fall  force  and  efi«ot,  tbe  said  causes  above  for  error 
Boggested  in  aojwise  notwithstanding.  And  it  is  fiirtber  considered  bj 
the  said  oonrt  that  tbe  said  plaintiff  do  recoTer  against  the  defendant 
'£  ,  for  his  damages  and  costs  which  be  had  sustained  and 

expended  bj  reason  of  tbe  delay  of  exeeotion  of  the  judgment  aforesaid, 
on  pretence  of  the  prosecation  of  tbe  said  proceedings  in  error,  and  that 
the  plaintiff  have  execution  thereof. 

Judgment  of  Reversal  in  the  like  Case. 

\^The  same  tu  the  preceding  Jbrm  to  the  aeteritk*  and  then  (huti] — • 
And  it  appears  to  the  said  Court  of  Error  that  there  is  manifest  error 
in  the  record  and  proceedings  aforesaid,  and  in  givinfi;  the  judgment 
aforesaid.  Therefore  it  is  considered  bj  the  said  Court  of  Error,  that 
tbe  judgment  aforesaid  for  tbe  erron  aforesaid  be  reTersed,  annulled,  and 
altogether  holden  for  nought ;  and  that  tbe  said  defendant  be  restored 
to  all  things  which  be  hath  lost  bj  occasion  of  the  said  judgment,  &c. 

(J)  Palatine  Courts.'] — ^Error  lies,  as  we  have  seen,  from  the 
Court  of  Common  Fleas  at  Lancaster,  and  Pleas  at  Dur- 
bam,  to  the  Court  of  Queen^s  Bench.  And  the  proceedings 
are  brought  into  the  Court  of  Error  by  transmission  of  a 
transcript  of  the  record ;  the  judgment  of  the  Court  of 
Queen's  Bench  thereon  is  certified  by  one  of  the  Masters  of 
the  Court  of  Queen's  Bench  on  the  transcript,  or  by  rule  of 
court  as  the  said  court  may  direct,  and  thereupon  such 
judgment  must  be  entered  on  the  original  record  in  the 
said  respective  courts  of  Common  Pleas  at  Lancaster,  and 
Fleas  at  Durham,  and  such  further  proceeding  as  may  be 
necessary  thereon  shall  be  awarded  by  the  said  respective 
courts.  (*) 

(m)  Costs  and  taxation.] — Four  days  exclusive  after  the 
judgment  delivered  the  costs  may  be  taxed,  interest,  when 
recoverable,  computed,  and  judgment  si^ed  by  one  of  the 
Masters  of  the  court  in  which  the  original  judgment  was 
given,  as  in  ordinary  cases.  (•)  The  cost  of  proceedings  in 
error  are  taxed  and  allowed  as  costs-in  the  cause.  No  double 
costs  in  error  are  allowed  to  either  partjr.(»)  It  is  lawful  for 
tbe  Court  of  Error,  in  any  case  in  which  the  judgment  is 
affirmed  in  error,  to  adjud^  costs  to  the  defendant  in  error.  («) 
As  to  costs  where  error  is  brought  to  reverse  a  judgment 


^ 


»)  C.  L.  P.  Act,  1862,  8.  233. 

«)  See  7  Will.  4  &  1  Vict.  c.  30,  as.  22,  23. 
(■)  Reg^  Gen.  H.  T.  1863,  (Pr.)  r.  26. 
(«)  C.  L  P.  Act,  1864,  s.  43. 
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for  the  plaintiff,  if  the  defendant  bring  it  before  execution 
had,(>),  and  the  judgment  be  in  favour  of  the  defendant  in 
error,  he  shall,  at  the  discretion  of  the  court,  recover  hia 
costs  and  damages  for  the  delay,  (*)  and  this  although  no 
costs  were  recoverable  in  the  original  8uit.(»)  But  if  before 
bringing  error  he  pay  the  debt  and  costs  to  the  ][)laintiff  in 
the  original  action,  the  latter  is  not  entitled  to  his  costs  in 
error  under  this  statute.  (*)  An  avowant  in  replevin  is  not  a 
plaintifi  within  the  actY*)  By  13  Car.  2,  stat.  2,  c.  2,  s.  10, 
if  a  judgment  given  aner  verdict  be  affirmed  in  error,  the 
defendant  in  error  shall  have  double  costs  [for  which  a  full 
and  reasonable  indemnity  is  substituted  by  5  &  6  Vict.  c.  97, 
8.  2.1  This  enactment  applies  only  where  error  is  brought 
by  the  defendant  below.  (*)  And  it  was  held  not  to  apply 
where  the  damages  and  costs  had  been  previously  paid  to 
the  opposite  attorney.  (')  Costs  of  setthng  a  bill  of  ex- 
ceptions are  costs  in  error,  and  within  the  meaning  of  costs 
in  the  act.(>)  The  8  &  9  Will.  3,  c.  11,  s.  2,  entitles  a 
defendant  in  error,  who  was  the  defendant  below,  to  his 
costs  upon  affirmance  of  the  judgment,  discontinuance,  or 
nonsuit.  If  the  judgment  below  be  reversed,  each  party 
pays  his  own  costs  in  error,  but  the  prevailing  party  has  his 
costs  in  the  original  action.  (M  This  was  the  rule  before  the 
change  of  practice,  and  it  stiU  prevuls.(^^) 

(n)  Restitution.'] — If  the  judgment  below  be  reversed, 
the  plaintiff  in  error  may  have  a  writ  of  restitution,  that  he 
may  be  restored  to  all  that  he  has  lost  by  the  judgment,(^') 
or  ne  may  obtain  redress  by  application  for  that  purpose  to 
the  court  or  a  judge. 


(>)  Newlandt  ▼.   Bolmety  4  Q.  B.  858 ;  R  ▼.  Inhabitants  tf 
UadUy,  2  Str.  1190. 

(*)  3  Hen.  7,  c.  10 ;  19  Hen.  7,  c.  2a 

(*)  Ferauson  t.  Bawlinton^  2  Str.  1084. 

(M  Sutherland  t.  Mills.  6  £xch.  980. 

(B)  Goding  t.  Dias,  1  East,  2. 

(*)  Barilla  y.  Christis,  6  East,  645. 

O  Wright  y.  Fairfield,  2  B.  ft  Ad.  959. 

(•)  Franets  y.  Harvey,  5  M.  &  W.  272. 

(•)  Gilhard  T.  Gladstone,  12  East,  068 ;  Adams  y.  Mer&dew,  3 
Y.  ft  J.  419. 

(!•)  Fisher  y.  Bridges,  24  L.  J.  165,  Q.  B. ;  Marshall  y.  Jackson, 
ibui,  166  n.  (3) 

[")  Simpson  w,  Jackson,  Cro.  Jao.  290;  2  fiao.  Abr.  **  Error" 
3 ;  2  Saand.  101  y.  69. 
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111.  PmocKEtnsQB  WHKRX  THC  Errok  IS  19  Faot,  avd  whsiib 
Hattbb  of  Fact  is  bbubd  oh  as  a  Dbfkmcb  to  Ebbob  a 
Law. 


1.  Of  the  iTwmoniiidom  and  aflS- 

davit  of  error  in  fact. 
2l  Ftooeedixigs  where   matter   of 


fact  relied  on  as  a  defence 
to  error  io  Uw. 
3.  Of  the  assigoment  of  errw. 


1.  Of  the  memorandum  end  qfidavit  of  error  in  factJ}-^ 
As  the  proceedings  where  error  in  fact  is  alleged,  and  where 
matter  of  fact  is  set  up  as  a  defence  to  the  allc^tion  of 
error  in  hiw,  are  nearly  the  same,  both  involving  issues  of 
fact«  and  in  both  an  assignment  of  errors  being  necessarvi 
they  will  be  considered  together.  And  first  of  error  ui 
fact. 

(o)  Error  in  fact  what.'] — ^Matters  of  fact  which  may  be 
assigned  for  error  are  such  as,  if  they  had  appeared  upon  the 
record,  would  have  proved  it  to  be  erroneous.  Thus  it  is 
ground  of  error  that  the  defendant,  or  one  of  several  defen- 
dants, being  under  age,  appeared  by  attorney,  0)  or  by 
prodketit  aiiiy,(')  and  not  br  guardian ;  (but  a  defendant  in 
ejectment  cannot  assign  this  for  error ;)  {*)  or  that  the 
plainti£r  or  defendant,  or  one  of  several  defendants,  was  a 
married  woman  at  the  commencement  of  the  suit.(*)  It  is 
also  a  ground  of  error  that  the  plaintifi  or  defendant  died 
before  verdict  or  interlocutory  judgment,(*)  where  his  per- 
sonal representatives  have  not  been  made  parties  :(*)  but  by 
the  C.  L.  P.  Act,  1852,  s.  139,  "  the  death  of  either  party 
between  the  ventict  and  the  iudgment  shall  not  hereafter  be 
alleged  for  error,  so  as  such  judgment  be  entered  within  two 
tenns  afler  such  verdict.**  And  it  must  be  borne  ih  mind 
that  otdy  one  error  in  fact  can  be  assigned.  (') 

(h)  In  what  court  it  lies,'] — ^Error  in  fact  cannot  be  brought 
in  the  Exchequer  Chamber  or  House  of  Lords,  but  it  lies  in 
the  same  court  in  which  the  process  is.(*) 


(>)  Cattledine  v .  Mundy,  4  B.  &  Ad.  90 ;  Bevan  v.  ChethirB, 
iDowl.  70 ;  Bird  t.  Pegg,  6  B.  &  Aid.  418 ;  Fozwitt  v.  Tremaine^ 
2  Wma.  Sannd.  212  a,  n.  (4) 

(*)  Simpson  t.  Jaekton,  Gro.  Jac.  640. 

(»)  Goodrvfht  v.  Wright,  1  Sir.  33. 

(«)  Boll.  Abr.  761 ;  Coan  v.  Bowlet,  1  Show.  165. 

(»)  2  Sannd.  101  A. 

(•)  See  C.  L.  P.  Act,  1852,  ss.  185  to  140. 

C)  F.  N.  B.  45  («.) 

m  Ros  V.  More.  2  Com.  B.  597;  CastUdins  t.  Uundy,  4  B.  & 
Ad.  97. 
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(c)  How  allegtcL'] — Tbe  party  allegingr  error  in  fact  must 
deliver  to  the  Master  a  memorandum  m  compliance  with 
the  C.  L.  P.  Act,  1852,  s.  158,  which  provides,  that  either 
party  alleging  error  in  &ct  may  deliver  to  one  of  the  Masten 
of  the  court  a  memorandum  in  writing,  in  the  form  con* 
tained  in  Schedule  (A)  No.  12,  or  to  the  like  effect,  entitled 
in  the  court  and  cause,  and  signed  by  the*  party  or  his 
attorney,  alleging  that  there  is  error  in  fact  in  the  proceed- 
ings, together  with  an  affidavit  of  the  matter  of  fact  in 
which  the  alleged  error  consists,  whereupon  the  Master  shall 
file  such  memorandum  and  affidavit,  and  deliver  to  the 
party  lodging  the  same  a  note  of  the  receipt  thereof.  As  to 
the  affidavit  under  the  old  practice,  see  Birch  v.  TrisUy 
8  East,  415  ;  Ribout  v.  Wheeler,  Say.  166.  The  memoran- 
dum must  be  as  follows,  or  to  the  like  effect : — 

In  th«  Q.  B.  ["  C.  P.  "  or  "  Exch.  of  Pleas.^ 

^e  day  of  in  the  year  of  oar 

Lord,  18        ,  [the  dag  of  lodging  the  note  qferror,^ 

Between  A.  B.  and  C.  D.  in  emr. 

The  plaintiff  [or  defendant]  says,  that  there  ie  em>r  in  fact  ia  the 
record  and  prooeedingi  in  this  action,  in  the  particalare  apeciiied  in  the 
affidavit  hereonto  annexed. 

(Signed)  A  B.  plaintiff, 

[or  G.  D.  defendant. 
[or  £.  F.,  attorney  for  plaintiff  or  defendant.] 

(d)  Form  of  AJMovit'] — The  affidavit  accompanying  the 
affidavits  may  be  as  follows  :-* 

In  the  Q.  B.  ["C.  P."  or  " Exch.  of  Plea^"] 

Between  A  B.,  plaintiff, 
and 
G.  D.  dwfendant. 
I,  X.  T.  of  ,  make  oath  and  say,  that  I  well  know  G.  D.,  the 

defimdant  in  this  cause,  and  that  I  Terilj  belieir«  that  the  aaid  G.  D., 
at  the  time  of  the  oommencement  of  this  anit  was,  and  is  now  on 
this  day  of  a.d.  an  iofimt  below  the  age  of  twenty- 

one  years,  and  that  the  said  G.  D.  did  notwitlistanding  appear  to  thia 
action  by  attorney,  that  ia  to  say,  by  one  W.  W.,  and  not  by  guardian 
[or  &&,  oecordftn^  to  the  groand  of  error.] 
Sworn,  &0.  X.  T. 

(e)  Service  of  Master's  note,  <md  copy  affidavit."] — ^The 
party  alleging  error  in  fact  shoidd  forthwith  serve  upon  the 
opposite  par^  or  his  attorney  a  copy  of  the  Master's  note  of 
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the  receipt  of  the  memorandam  of  error  in  fact  and  of  the 
affidaTit.(*)  It  is  enacted  that  ^^auch  service  shall  have  the 
same  efiect,  and  the  same  proceedings  may  be  had  there- 
liter  as  heretofore  had  after  the  service  of  the  rule  for 
allowance  of  a  writ  of  error  in  fact.*X*)  It  would  appear 
that  after  the  opposite  party  has  thus  notice  of  error  being 
brought,  he  cannot  sue  out  execution  on  the  judgment 
without  leave  of  the  court  or  a  judge,  though  the  proceed- 
ings do  not  operate  as  a  supersedeas  of  execution,  such 
having  been  the  efl^ct  of  service  of  the  rule  for  allowance  of 
the  writ  under  the  old  practice.  (*)    No  bail  in  error  ia 


Wiihin  what  time  error  must  be  auigned,'] — Within  eight 
dsyB  after  the  filing  with  the  Masteir  of  the  memorandum  of 
error  in  fact,  the  plaintiff  in  error  must  assign  error;  and  in 
default  the  defendant  in  error,  his  executors,  or  adminis- 
trators, are  entitled  to  sign  judgment  of  non  proe,Q} 

2.  Prooeedimgs  where  Matter  of  Fact  relied  on  as  a  Defence 

to  Error  in  Law : — 

(a)  Facts  affording  a  defence,"] — Error  in  law  may  be 
traly  allied,  and  yet  the  opposite  party,  without  denying 
the  error,  may  have  a  right  to  set  up  a  matter  of  fact  as  a 
bar.  Thus  there  may  have  been  a  release  of  errors,  (*)  or  of 
all  suits  between  the  parties,(0  or  of  all  suits  of  a  like 
nature  with  that  in  which  error  is  brought,  (*)  and  such 
n:lea9e  affords  a  good  answer  to  the  proceedings  in  error ; 
but  where  there  are  several  plaintifl^  m  error  a  release  by 
one  is  do  bar  agunst  the  others.  (*)  So  the  Statute  of 
Limitations  afiords  a  good  answer.  ('*)  And  it  is  a  bar  that 
the  plaintiff  in  error  lus  granted  to  another  his  right  in  the 
thing  in  dispute.  (") 


0)  a  L..P.Aet,  1862, 1.158. 

(S)  lind. 

(*)  SempU  V.  Turner^  6  M.  &  W.  162 ;  Knight  v.  Thynne,  9  Bowl. 
984;  Levy  v.  Prtc«,  2  M.  &  W.  633;  AUtrop  v.  Sexton^  1  Dowl. 
K.  8.  33. 

(*)  AUtrcp  V.  SexUm^  st^a. 

(»)  B«.  Gen.  H.  T.  1853.  (Pr.)  r.  64. 

(•)  BaII.  Abr.  788 ;  DavenatU  v.  Bajhr^  2  Lord  Raym.  1046. 

P)  Cole^9  eaae^  Latch.  110. 

P)  Co.  Lit.  228  b. 

(•)  Razing  y.  Hwidoek^S  Co.  25  a. ;  Backet  v.  Heme,  3  Mod.  136. 

(»)  Winn  V.  Uoyd,  1  Ler.  22 ;  Street  v.  Hopkimm.  2  Str.  1066. 

(»)  9  Heo.  6,  c.  48 ;  BolL  Abr.  788,  780. 
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(h)  Notice  requiring  assignment  of  err  or. "] — We  have  seen 
that  there  is  now  no  assignment  of  or  joinder  in  error  where 
the  only  issue  is  as  to  whether  there  be  error  or  not  in  the 
record ;  where,  however,  the  defendant  in  error  intends  to 
rely  upon  the  proceedings  in  error  being  barred  by  lapse  of 
time,  or  by  release  of  error,  or  other  like  matter  of  fact,  it 
cannot  be  disY)i.'nsed  with ;  and  in  such  case  he  must  give 
four  days  written  notice  to  the  plaintiff  in  error,  to  assign 
error  as  before  the  change  of  practice  instead  of  entering  tnc 
suggestion.  (*)  This  notice  should  be  given  within  at  least 
ten  days  after  service  of  the  Master^s  note  of  the  receipt 
of  the  memorandum  alleging  error. 

(c)   Within  what  time  error  to  be  assigned.'] — The  plaintiff 
in  error  must  within  the  four  days  after  service  of  the  notice, 
assign  error,  or  in  default  thereof  the  defendant  in  error,  his 
executors,  or  administrators,  are  at  liberty  to  sign  judgment 
of  noH  pros, (J) 

3.  Of  the  assignment  of  error."] — ^The  plaintiff  in  error 
must,  as  we  have  seen,  assign  error,  within  eight  days  after 
filing  with  the  Master  the  memorandum  of  error  in  fact,  or 
withm  four  days  after  receipt  of  notice  from  the  defendant 
in  error  that  he  intends  to  rely  on  matter  of  fact  as  a  defence 
to  the  proceedings  in  error  in  law. 

(a)  Of  the  assignment  of  error  in  law.] — Where  the  memo- 
randum has  been  of  error  in  law,  and  notice  has  been  given  of 
a  defence  of  matter  of  fact,  the  assignment  must  of  course  be 
of  the  error  in  law,  and  the  proceedmgs  are  in  the  Exchequer 
Chamber.  If  the  errors  appear  on  the  face  of  the  record 
they  may  be  assigned  generally,  t.«.,  that  the  declaration  is 
insufficient  in  law  to  maintain  the  action,  and  that  the  judg- 
ment in  the  original  action  was  given  for  the  wrong  party.  (■) 
Where  the  error  is  an  outbranch  of  the  record,  as  where  no 
appearance  has  been  entered,  it  must  be  assigned  specially, 
termed  *^  alle^g  diminution,"  and  verified  upon  certiorari^ 
which  is  a  judicial  writ  issued  out  of  the  Exchequer  Chamber, 
tested  in  the  name  of  the  chief  judge  of  the  court  below.  (*) 

(»)  C  L.  P.  Act,  1852,  8. 162. 

(*)  Ibid.  •.  163;  St.  Katherin$  Dock  Company  ▼.  Higgt,  10  Q.  B. 
662. 

f»)  Farr  t.  Lenn,  1  Bur.  363 ;  2  Saund.  110  q. ;  Roll.  Abr.  761. 

(«)  GriddeU  t.  Tyson^  2  Lord  Haym.  1441 :  Bowers  t.  Jtfanfi, 
I  Stmoge,  766. 
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Kothinff  can  be  as8i|{ned  which  contradicts  the  record,(>) 
or  whicm  might  have  been  pleaded  by  the  plaintiff  in  error 
in  abatement, (')  or  in  bar  of  the  action. (*)  Several  errors 
in  law  may  be  assigned ;  but  no  error  in  fact  can  be  assijnied 
with  them.(^)  The  assignment  must  be  properly  entitled 
in  tiie  cause.  (*)  K  plaintiff  in  error  be  an  infant  ne  should 
{duui  it  by  guardian.  (*) 

(b)  Form  of  assignment,'] — ^The  following  is  the  form  of 
an  aasignment  of  common  errors  in  law : 

In  the  Exchequer  Chamber. 

The  day  of  a.d. 

G.  D.     ^  Afterwards,  that  is  to  say  on  the  day  of 

9.        >      [day  of  lodging    note  of  error]  A.D.  18         ,  before 

A.  B.  3  the  jostices  of  onr  Lady  the  Queen  of  the  Bench,  and 
the  Barons  of  the  Exchequer  of  oar  said  Lady  the  Queen  of  the  degree 
of  the  eoi^  \if  from  ike  C.  P.^  *^  before  the  justices  of  our  Lady 
the  Qoeen  aasigoed  to  hold  pleas  in  the  conrt  of  our  Lady  the  Queen 
before  the  Qneen  herself,  and  the  Barons  of  the  Exchequer  of  onr 
said  L«dy  the  Qoeen  of  the  degree  of  the  coif "  if  from  the 
ExAequetj  **  before  the  justices  of  our  Lady  the  Queen  assigned  to 
hold  pleas  in  the  court  of  our  Lady  the  Queen  before  the  Qoeen  herself, 
and  the  jostices  of  onr  Lady  the  Queen  of  the  Bench  J  in  the  Exchequer 
Chamber,  comes  the  said  C.  D.  by  D.  A.  his  attorney  and  says  that  in 
the  record  and  proceedings  aforesud,  and  in  giring  the  judgment 
aforesaid  there  is  manifest  error,  in  this  that  the  declaraticm  aforesaid 
and  the  matters  therein  contained  are  not  suflBcient  in  law  for  the  said 
A«  B.  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  the 
said  C.  D.,  whereas  by  the  law  of  the  land  the  said  judgmeut  ought  to 
hsTe  been  given  for  the  said  C.  D.  against  the  said  A.  B.,  and  the 
said  G.  D.  prays  that  the  judgment  aforesaid  for  the  errors  aforesaid 
sod  for  other  errors  in  the  8;iid  record  and  proceedings  being  may  be  re- 
versed, anonlled,  and  altogether  holden  for  nought,  and  that  he  may  be 
nstonid  to  all  things  which  he  hath  lost  by  occasion  of  the  said  judgment. 

(c)  Pleadings^  Sec] — The  defendant  in  error  must  plead  to 
the  assignment  of  error,  within  eight  days,  the  bar  by  lapse 

Str.  819 ;  Fmnklyn  y.  iZeepes,  Hardw.  118;  Wincheomb  t.  Goddard, 
Cro.  Elix.  836. 

(>)  HeUnU  t.  Held,  2  Str.  685  ;  Bradbum  y.  Taylor,  1  Wils.  85. 

(*)  Coan  y.  Bowles,  Garth.  124  ;  De  Taatet  y.  Hacket,  3  B.  J^  B. 
66. 

(*)  2t  Edw.  4,  38. 

(«)  Pishmongert'  Company  y.  Dimedale,  6  C.  B.  896 ;  V\  N.  B.  20 
(e);  BurdsU  ▼.  WheatUy,  2  Lord  Kaym.  883 ;  Jefreu  y.  Wood. 
1  Str.  430. 

»)  Sparding  ▼.  Greville,  2  D.  ft  L.  721. 
Sevan  y.  Cheehire,  3  Bowl.  70. 

[c.  L.--^vol.  ii.]  3  B 


[^" 
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of  time,  release  of  error,  or  other  like  matter  of  fact.(')  To 
the  plea  the  plaintiff  in  error  may  reply,  and  the  defendant 
in  error  rejom,  &c.,  as  in  the  pleadings  of  the  action  beloTv, 
no  rule  to  plead  in  any  case  being  necessary,  and  either 
party  being  entitled  to  give  to  the  opposite  party  a  notioe 
to  answer  the  previous  pleading  in  *•'•  four  days  otherwise 
judgment,"  which  notice  may  either  be  delivered  separately 
or  indorsed  on  the  pleading.  (')  The  issue  is  made  up  and 
the  cause  carried  down  to  trial  as  in  ordinary  cases,  except 
that  the  defendant  may  carry  it  down  without  waiting  for  a 
default.  (*)  If  the  pleadings  to  the  assignment  should 
terminate  in  an  issue  of  law,  it  is  determined  as  an  ordinary 
demurrer.  (*) 

(d)  Entry  of  judgment,'] — ^After  verdict  the  proper  mode 
of  proceeding  is  to  put  the  cause  in  the  paper  for  argument, 
ana  four  days  thereafter  move  the  court  for  a  reversal  or 
affirmance  of  the  judgment  according  to  the  £biding.(^) 

(e)  Assignment  of  error  in  fact,] — ^We  have  already  enu- 
merated (ante,  p.  539)  the  matters  of  fact  which  may  be  as- 
signed as  error.  Onlpr  one  matter  of  fact  canbe  assigned.  (•) 
Where  the  plaintiff  m  the  original  suit  dies  before  verdict 
or  interlocutory  judgment  is  assigned,  the  as^gnment  should 
conclude  with  a  prayer  for  a  scire  facias  ad  audiendum 
errores.Q) 

^/)  Form  of  assignment.'] — ^In  the  following  form  the  error 
assigned  is  the  coverture  of  the  defendant  at  the  time  of 
bringing  the  action. 

In  the  Q.  B.,  [«  C.  P.,"  or  "  Exch.  of  P."] 

Oo  the  day  of  a.d. 

C.^D.  &  WUe'f  Afterwards,  to  wit,  on  the  day  of  a.o. 

e.  y      comes  here  C.  D.  and  E.  his  wife,  which  uid  E.  was 

A.  B.  )  and  is  impleaded  in  this  suit  by  the  name  of  E.  F., 
in  their  proper  persons,  and  say  that  in  the  record  and  proceedings 
aforesaid,  and  also  in  giving  the  judgment  aforesaid  there  is  manifnt 
error,  in  this,  to  wit,  that  before  the  day  of  the  commencement  of  the 
■aid  snit  of  the  said  A.  B.  against  the  said  £.  by  the  name  of  E.  F., 


[^ 


C.  L.  P.  Act,  1852,  8.  152. 
,  ,  Reg.  Gen.  H.  T.  1853  (Pr.)  r.  65. 
(»)  Tidd.  Pr.  175. 

*)  Lush.  Pr.  512,  2nd  edit 

*)  Jackson  v.  Marshall,  3  Com.  L.  R.  292 ;   Sexton  t.  Aitop, 
Jowl.  N.  S.  141 ;  1  Chit.  Arch.  523,  8th  edit 
(•)  F.N.B.  45(e.) 
(^)  Pore  T.  Darkin^  T.  Baym.  59 ;  Edmonds  v.  Probert,  Gbrth. 890. 
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and  beftre  the  gnring  of  tbe  judgment  aforesaid,  to  wit,  on  at 
aforesaid,  the  said  E.  intennarried  with  and  took  to  hosband  the  said 
C  D.,  and  that  she,  the  sud  £.,  at  the  time  of  the  oommenoement  of 
the  said  swt,  and  alao  at  the  time  of  giving  the  judgment  aforesaid  was 
and  jet  ia  oovert  of  the  said  C.  D.  then  and  yet  her  hnshand,  to  wit, 
at  aforesaid.     Therefore  in  that  there  is  manifest  error,  and  this 

the  said  O.  D.  and  E.  his  wife  are  ready  to  verify,  wherefore  they  pray 
that  the  judgment  aforesaid  for  the  error  aforesaid  may  be  revolced, 
annolled,  and  altogether  held  for  nothing,  and  that  they  may  be 
leetored  to  ^1  things  which  they  have  loat  by  occasion  of  the  judgment 
aibnsaid,  &c. 

(y)  Notice  to  plead.y-By  Reg.  Gen.,  H.  T.,  1853,  (Pr.) 
r.  65,  "  no  rule  to  plead  to  assignment  of  error  in  fact,  or 
any  other  pleading,  shall  be  necessary,  but  either  party  may 
give  to  the  opposite  party  a  notice  to  answer  such  pleading 
within  four  days,  otherwise  judgment ;  which  notice  may  be 
ddirered  separately  or  indorsed  on  the  pleadinss."  n  the 
notice  be  disregarded,  the  court  upon  motion  wiU  reverse  the 
jadgment.(*) 

(K)  Joinder  in  error  and  pleas,'] — The  defendant  in  error 
may  plead  specially,  confessing  and  avoiding  the  fact  assigned, 
and  concluding  with  a  vermcadon,  or  generally  denying 
a£d  conduding  to  tiie  country,  or  in  nullo  est  erratum^  w'hi(£ 
confesses  the  met  assigned,  but  denies  that  it  is  error,  or 
he  may  demur.  (')  Pleas  setting  up  a  release  of  errors,  (*) 
or  the  bar  by  %»6  of  time(*)  should  conclude  by  praying 
that  the  plaintin  may  be  baned  of  his  error,  and  not  that 
the  judgment  be  affirmed.O)  The  common  joinder  in  error 
answers  the  same  purpose  as  a  demurrer. 

(t)  Form  of  plea."] — ^The  following  specimen  of  a  plea  is 
to  tlie  above  assignment. 

The  day  of  A.  d. 

A.  B.     1  And  hereapon  the  said  A.  B.,  by  P.  A.,  his  attorney, 
otf .      >     freely  here  in  court  oomes  and  says,  that  by  reason  of 
C.  D.     3      anything  above  for  error  assigned  the  judgment  afore- 
said ought  not  to  be  revoked,  annulled,  or  held  for  nothing ;  becanse  he 


A 


*)  WalmaUy  v.  Boson^  2  Str.  1210;   Thatcher  v.  Stephenson^ 

Jtr.  144. 

(«)  See  ShsMshanks  v.  Lueas^  1  Buir.  410 ;  Orell  v.  Richards, 
I  lev.  294 ;  Okeover  v.  Overhury,  T.  Baym.  231 ;  Evans  v.  BoberU, 
o  j^l^^  14/ 

i>)  Daeenant  v.  Rafter^  2  Lord  Baym.  1046;  Eaeket  v.  Heme, 
Cod.  186;  CMs  ease.  Latch,  lia 
(«)  Street  v.  Hopkineon^  2  Str.  1055. 
(*)  Csmstingham  v.  Houston^  1  Str.  127. 
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aajB  that  the  said  E.,  at  the  time  of  the  eommencemeot  of  the  said  suit 
aforesaid,  was  not  dot  is  covert  of  the  said  C.  D.  in  manner  and  hna 
as  the  said  0.  D.  and  E.  hare  at)ove  alleged,  and  of  this  he,  the  said 
A.  B.  pats  himself  npon  the  coontrj,  &c 

(A)  Trial.'] — ^Notice  of  trial  and  all  other  proceedings 
thereon  are  the  same  as  in  issues  joined  in  an  ordinary 
action.  (>) 

(0  Judpment.'] — The  common  judgment  for  the  defendant, 
in  error  is  that  the  judgment  be  affirmed ;  and  it  is  the 
same  on  a  demurrer  to  the  assignment  of  error.  («)  But  if 
on  a  plea  of  the  lapse  of  time,(*)  or  a  release  of  errors,  (♦)  it 
is  that  the  plaintiff  be  barred  of  his  error. 

IV.  Of  Errob  to  thb  Housb  of  Lords  from  thx  Judomsrt  op 

THE  EZCHKQUBR  CHAMBER. 


1.  Saggeetion  of  error,  ftc 

2.  Assignment  of  errors. 

(a)   Joinder    in    enror  where 
errors  assigned. 

3.  Motion  for  hearing. 


4.  Drawing    up    and   deliTerin^ 

copies  of  case. 

5.  Argument. 

6.  Judgment. 

7.  Costs. 


1.  Suggestion  of  error,  4^c.] — Error^  as  we  have  sedki, 
lies  from  an  affirmance  or  reversal  of  the  jud^ent  below  in 
the  Exchequer  Chamber  to  the  House  of  Lords.  As  the 
proceedings  are  almost  identically  the  same  as  in  the  case  of 
error  to  the  Exchequer  Chamber,  we  have  in  treating  of  the 
various  steps  in  error  in  law,  pointed  out  the  particulan  in 
which  any  difference  occurreQ.  The  House  of  Lords  and 
the  Court  of  Exchequer  Chamber  have  the  same  powers  of 
affirmance,  reversal,  or  varying  of  the  judgment  beu>w.  The 
judgment  roll,  as  has  been  ^ready  pointed  out,  is  withonti 
any  writ  or  return  brouffht  by  the  Master  into  the  High 
Court  of  Parliament  berore  or  at  the  time  of  its  sitting; 
knd  the  proceeding  and  judgment  as  altered  or  affirmed  are 
entered  on  the  original  record,  (*)  and  the  judgment  roll  is 
then  returned  to  the  court  in  which  the  original  judgment 
was  ^ven.(*)  The  foUowing  points  peculiar  to  the  proceed- 
ings m  the  House  of  Lords  must  however  be  noted. 


Bole  Pr.  6S,  H.  T.  1853. 

Jeffrey  y.  Wood,  1  8tr.  439. 

Street  y.  Hopkineon,  2  Str.  1055. 

Dent  y.  Lingtaood,  2  Str.  683 ;  Kerie  v.  CKfton,  3  Salk.  214. 

C.  L.  P.  Act,  1852,  s.  155. 

Lane  y.  Hooper,  3  B.  ft  B.  731. 
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2.  Asfifument  qf  errors,! — In  cases  where  an  assignment 
of  errors  is  necessary,  the  rollowing  form  may  be  adopted : — 

In  the  House  of  Lords. 

C.  D.,  Plaintiff  in  error. 
A.  B.,  Defendant  in  error. 

Afterwards,  that  is  to  saj,  on  the  day  of  before  our 

Lady  the  Queen,  and  the  L<vde  spiritnal  and  temporal  in  Parliament 
assembled,  eomes  the  said  G.  D.  by  A.  B.,  his  attorney,  and  says  that 
In  priDg  [cr  if  there  toere  on  affirmance  by  a  covrt  of  intermediate 
jitritdiction,  **  in  giring  and  affirming,"  or  i/ there  were  a  revereal  *'  in 
reversng^]  the  judgement  aforesaid,  there  is  manifest  error  in  this,  that 
[&e.  Jtole  the  erron]  and  the  sud  C.  D.  prays  that  the  judgment  afore- 
said, [or  ^^the  jndgment  and  affirmance  thereof  aforesaid,"  or  **  the  said 
judgment  of  rerersal  **  aethe  cate  matf  fre]  may  be  reversed,  annulled,  and 
ahojgether  holden  for  nought,  and  that  he  may  be  restored  to  all  things 
which  he  has  lost  by  occasi<m  of  the  said  judgment  complained  of. 

(a)  Joinder  in  error  where  errors  assigned^] — H^  after 
assignment  of  errors,  the  defendant  in  error  do  not  appear, 
the  plainUff  in  error  may  present  a  petition  reaoirinff  mm  to 
plead,  and  praying  tmit  if  he  make  default  eitiier  the 
judgment  be  revened,  or  the  cause  be  set  down  ex  parley 
and  that  sendee  of  the  order  on  the  attorney  of  the 
defendant  in  error  be  sufficient.  (*)  The  followmg  is  the 
fcmn  of  joinder  in  error  where  errors  are  assigned  :— 

In  the  House  of  Lords. 

C.  D.,  plaintiff  in  error. 
A.  B„  defendant  in  error. 

And  hereupon  the  said  A.  B.,  by  P.  0.,  his  attorney,  comes  and  says, 
thai  there  is  no  error  in  giving  [or  if  there  were  an  affirmanoe  by  a 
wm^  i^imtermediaieJMriediction  *4n  giving  and  affirming,"  or  (f  there 
mere  a  reversal  **in  reversing'']  the  judgment  aforeswd  j  and  he  prays 
that  the  court  of  our  Lady  tlie  Queen,  in  her  Parliament  here,  may 
pnoeed  to  examine  as  well  the  records  and  proceedings  aforesaid,  as 
the  matters  aforesaid  assigned  for  error  ;  and  that  the  judgment  afore- 
said (or  t^  there  were  a»  affirmance  by  a  court  of  intermediate  jurit" 
cKel£o«|  "the  judgment  and  affirmance  thereof  aforesaid,"  or  \f  there 
were  a  reeertalf  **  the  said  jndgment  of  reversal  **"}  in  manner  aforesaid 
given,  may  be  in  all  things  affirmed,  &c. 

Hie  following  words  are  usually  added : — 

But  because  th^  said  court  of  our  said  Lady  the  Queen  in  her 
Psriiament  here  are  not  yet  advised  what  jndgment  to  give  of  and 
upon  the  premises,  a  day  is  therefore  giv^  to  the  parties  aforesaid 
here,  until  to  hear  judgment  thereon ;  for  that  the  said  court  of 

oar  ssid  Lady  the  Queen  in  her  said  Parliament  here  are  not  yet 
sdfissd  tbereof,  &c 

(>)  Maoq.  Pr.  H.  of  L.  411. 
3  B  3 
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8.  Motion  for  hearing.'] — ^To  procure  the  setting  down  of 
the  cause  for  hearing,  a  motion  must  be  made  for  that  par-' 
pose  by  a  peer,  and  it  will  be  set  down  in  the  list  of  causes 
and  taken  in  its  turn.  But  to  procure  its  being  taken  out 
of  its  turn,  a  petition  must  be  presented  to  the  House,  of* 
which  two  days  previous  notice  must  be  given  to  the  opposite 
party.  The  motion  is  that  it  be  referred  to  a  committee  : 
and  the  House  acts  upon  the  report  of  the  committee  so  ap- 
pointed. (*) 

4.  Drawing  up  and  delivering  copies  of  case,'] — The  caae 
must  be  drawn  up  and  signed  either  by  the  counsel  engaged 
below  or  those  who  are  to  argue  it  in  Parliament  :(*)  and. 
each  side  must  deliver  one  hundred  printed  copies  at  the 
parliament  office,  for  the  use  of  the  peers,  at  least  four  daya 
before  the  hearing.  (') 

5.  Argument,] — ^Two  counsel  are  heard  on  each  side. 
Those  for  the  plaintiff  begin,  and  the  senior  counsel  for  the 
plaintiff  b  heard  in  reply.  (*) 

6.  Judgment.] — ^Afler  the  argmnent  the  Lord  Chancellor 
delivers  his  opinion,  and  moves  that  the  judgment  be  either 
affirmed  or  reversed.  The  other  peers  then  deliver  their 
opinion,  if  they  wish.  The  affirmance  or  reversal  is  decided 
by  the  votes  of  the  peers  present,  no  proxies  being  allowed, 
and  if  the  votes  be  equal  the  judgment  is  affirmed. (^) 

7.  Costs.] — As  a  general  rule,  no  costs  are  given  to  the 
plaintiff  in  error.  (•)  And  the  court  in  which  the  action  is 
pending  has  no  power  to  give  the  costs  of  the  proceedings 
m  the  House  or  Lords. (')  Where  the  House  orders  the 
costs  to  be  paid  by  either  party,  the  clerk  of  the  Parliament, 
or  clerk-assistant,  will,  upon  application,  appoint  a  person 
to  tax  the  costs. («) 


(M  Ord.  D.  P.  22nd  Dec.  1703. 

(•)  Ibid.  19th  April,  1698. 

(»)  Lords'  S.  0.  cxT. 

(«)  See  Ord.  D.  P.  2Dd  March,  1727. 

(•)  Thamby  w.  Fleetwood,  1  Str.  381. 

(•)  Macq.  Pr.  H.  of  L.  p.  420. 

(M   Veale  ▼.  Thompeon,  2  M.  &  S.  249. 

(*)  Lords'  S.  0.  No.  czzxriii;  see  also  Order,  4  Mar.  1851. 
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y.  Or  TBS  FKOCBKDOrOB  WHKKB  PaBTT   DiES. — Op   COKFKSBIOII 
AStD  DuOOimSUAKCB. — Ov  QUASHDIO  TBX   PBOCKBDIKOS — 

AXD  OF  Bail  nr  Ebeob. 


].  Wbere  party  diM  or  female  party 
is  narnad  pendiag  the  error. 
S.  OfdiaoontiiiiiancaandoMifesnoo. 


3.  In  what  cases  prooeedings  in 

error  qoashed. 

4.  Bail  in  error. 


1.  Proeeedimgs  where  Party  dies,  or  Female  Party  ie  married 

pending  the  Error, 

(a)  Deaih  of  plaintiff  or  one  qf  several  plmntiffs.'^ — For- 
nxdy  a  writ  or  error  abated  where  the  plaintiff  in  error 
£ed  before  error  assigned,  but  now,  by  the  C.  L.  P.  Act, 
1852,  8.  161,  the  death  of  a  plaintiff  in  error  ailer  service  of 
tibe  note  of  the  receipt  of  the  memorandom  alleging  error, 
nith  a  statement  of  the  grounds  of  error,  shall  not  cause 
the  proceedings  to  abate,  but  they  shall  be  continued  aa 
heresmafter  mentioned.  In  case  of  the  death  of  one  of 
several  plaintifib  in  error,  a  suggestion  may  be  made  of  the 
death,  which  suggestion  shall  not  be  traTcrsable,  but  shall 
only  he  subject  to  be  set  aside  if  untrue,  and  the  proceed- 
ings may  be  thereupon  continued  at  the  suit  of  and 
aeainst  the  surviving  plaintiff  in  error,  as  if  he  were  the  sole 
pudntiff.(i)  In  case  of  the  death  of  a  sole  plaintiff,  or  of 
several  pUmtiffa  in  error,  the  legal  representative  of  such 
l^aintifi^  or  of  the  surviving  plaintiff  may,  by  leave  of  the 
court  or  a  judge,  enter  a  suggestion  of  the  death,  and  that 
heb  such  legal  representative,  which  suggestion  shall  not 
be  traversable,  but  shall  only  be  subject  to  be  set  aside  if 
vntme,  and  the  proceedings  may  thereupon  be  continued 
tt  the  suit  of  and  against  such  legal  representative  as  the 
pluntiff  in  error ;  and  if  no  such  suggestion  shall  be  made^ 
the  defendant  in  error  may  proceed  to  an  affirmance  of  the 
jadsment,  according  to  the  practice  of  the  court,  or  take 
inch  other  proceedings  thereon  as  he  may  be  entitled  to.(*) 

(6)  Death  ofdrfendant  or  of  one  qf  several  defendants,'] — 
Hie  death  of  a  defendant  in  error  shall  not  cause  the  pro- 
oeedings to  abate,  but  they  may  be  continued  as  hereinafter 
aieDtioQed.(')    In  caae  of  the  death  of  one  of  several  de- 


(M  C.  L.  P.  Act,  1862,  s.  162. 

(*)  /Mrf.8. 163;  see  St.  Catherine's  Doeh  Company  v.  Biggs.  10 
Q.  B.  662.  r    ^         99  1 

O'C.  L.P.  Act,1862,s.l64. 


550    THE  PRACmCE  OF  THE  COMMON  LAW. 

fendants,  in  error,  a  suggestion  may  be  made  of  the  death, 
which  suggestion  shall  not  be  traversable,  but  only  be  subject 
to  be  set  aside  if  untrue,  and  the  proceedings  may  be  con- 
tinued against  the  surviving  defendant.  Q)  in  case  of  the 
death  of  a  sole  defendant  or  of  all  the  defendants  in  error, 
the  plaintiff  in  error  may  proceed  upon  giving  ten  days* 
notice  of  the  proceedings  m  error,  and  of  nis  intention  to 
continue  the  same,  to  the  representatives  of  the  deceased 
defendants,  or  if  no  such  notice  can  be  given  then,  by  leave 
of  the  court  or  a  judge,  upon  giving  such  notice  to  the 
parties  interested  as  he  or  tney  may  <Srect.(*) 

(c)  Marriage  qf  female  party. "]  —  The  marriase  of  a 
woman,  plaintifi  or  defendant  in  error,  does  not  abate  the 
proceedings  in  error,  but  the  same  may  be  continued  in 
tike  manner  as  provided  with  reference  to  the  con- 
tinuance of  an  action  after  marriage.  (*)  The  proceedings 
are  continued  to  judgment,  and  such  judgment  may  be 
executed  against  the  wife  alone ;  or,  by  suggestion  or  writ 
€£  revivor,  judgment  may  be  obtained  against  the  husband 
and  wife,  and  execution  issue  thereon ;  and,  in  case  of  a 
judgment  for  the  wife,  execution  may  be  issued  thereupon 
by  the  authority  of  the  husband,  without  any  writ  of  revivor 
or  suggestion.  (*) 

2.  Of  Discontinuance,  and  Confession  qf  Error. 

(a)  Discontinuance.'] — A  plaintiff  in  error,  whether  in  fiu^ 
or  law,  is  at  liberty  to  discontinue  his  proceedings  by  giving 
the  defendant  in  error  a  notice,  headed  in  the  court  and 
cause,  and  signed  by  the  plaintiff  in  error  or  his  attorney, 
stating  that  he  disconl^ues  such  proceedings ;  and  thereupon 
the  defendant  in  error  may  sign  judgment  for  the  costs 
of,  and  occasioned  by,  the  proceedings  in  error,  and  may  pro- 
ceietd  upon  the  judgment  on  which  tne  error  was  brought. ('^ 
This  will  not  preclude  the  plaintiff  in  error  from  com- 
mencing proceedings  in  error  anew,  provided  he  recom- 
mence them  within  the  time  limited  for  alleging  error. 
The  following  form  of  notice  is  suggested : — 


S 

8 


C.  L.  P.  Act,  1852,  8. 165. 
Ibid.  s.  166. 
*)  Ibid.  8. 167. 
Jbid.  8.  143. 
Hfid.  8. 159. 
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The  dajof  A.D. 

Id  the  Court  of  Q.  B.  ("  C.  P."  or  (•»  Exck  of  Pleas.") 
A.  B.  i^aJDliff  in  eiTor,    ")  Take  notice  that  the  plaintiff  in  error  in 
and  >      this  cause  will  henceforth  discontinne 

C.  D.  defendant  in  error.  3      all  proceedings  herein. 

(Signed)      A.  B.  [or  6.  H.,  attorney  of] 

plaintiff  in  error. 
To  C.  D.  [or  E.  F.,  attomej  of]  defendant  in  error. 


(h)  CtrnfeMsiam,'] — The  defendant  in  error,  whether  in  fact  or 
law,  is  at  liberty  to  confess  error,  and  consent  to  the  reversal 
of  Uie  judgment,  by  giving  to  the  plaintiff  in  error  a  notice, 
headed  in  the  court  and  cause,  and  signed  bj  the  defendant 
m  error  or  his  attorney,  stating  that  he  confesses  the  error, 
md  consents  to  the  reversal  of  the  judgment ;  and  there- 
upon the  plaintiff  in  error  is  entitled  to  and  may  forthwith 
sign  a  judgment  of  reversal. (>)  If  there  are  several  de- 
fendants in  error,  the  error  must  of  course  be  confessed  by 
aU,  otherwise  it  would  seem  that  reversal  of  the  judgment 
ooold  not  be  signed.  The  notice  may  be  in  the  following 
fbnn:*— 

The  day  of  A.D. 

In  the  Omrt  of  Q.  B.  ("  C.  P."  or  "  Exch.  of  Pleas.*) 

C.  D.  defendant  in  error,  *>  Take  notice  that  the  defendant  in  error  in 
and  f    this  cause  confesses  the  error  alleged, 

A.  B.  platntiff  in  error.  J  and  ooosents  to  the  rerersal  of  the 
jodigBMBl. 

(Signed)      C.  D.  [or  E.  F.,  attoiney  of  the] 

defendant  in  error. 

To  A.  B.  [or  6.  H.,  attorney  of]  the  phuntiff  in  error. 

3.  I»  what  caset  Proceedmgt  in  Error  quashed. 

(a)  Where  error  does  Mt  He,} — Courts  of  error  may 
mA  the  proceedings  in  error  in  all  cases  in  which  error 
ooes  not  lie.(*)  This  power  was  exercised  by  courts  of  error 
M>re  the  act.(*)  In  one  case  the  proceedings  were  quashed 
so  fer  as  ^ey  related  to  the  origmal  judgment,  and  were 
nled  to  stand  good  quoad  a  judgment  on  scire  facias 
sguost  the  bail  m  it,  both  judgments  being  impeached  by 
tfc  crror.(*) 

(h)  Where  proceedings  taken  agamsi  good  faith,'] — The 


^)  a  L.  P.  Aet,  1862,  s.  160. 
[*)  7M.  s.  IM. 

[>)  Snooh  V.  Mattoeh^  5  A.  &  E.  239. 
{*)  Burr  V.  AUwood,  Garth.  447 ;  8.  C 1  Lord  Bsym.  328. 
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proceedings  may  also  be  quashed  hy  the  court  of  error 
where  they  are  taken  asainst  good  ffuth.(*)  Before  the  act 
courts  of  error  had  no  jurisdiction  to  quash  the  proceeding 
on  this  ground  ;(*)  but  the  court  below  was  in  tne  habit  of 
doing  so;  and  the  cases  in  which  they  exercised  such 
power  will  constitute  so  many  precedents  for  the  exercise 
of  the  same  jurisdiction  by  the  court  of  error.  Thus  it  has 
been  held  that  where  a  party  or  his  attorney  have  entered 
into  an  a^ement  not  to  bring  error,  he  ia  precluded  fix>ni 
bringing  it,  though  there  be  manifest  error  in  the  record.^ 
Where  the  defendant's  attorney  agreed  not  to  bring  error 
in  the  action,  it  was  held  that  the  defendant's  executOTS 
oould  not  bring  error  on  a  judgment  in  a  scire  facias  which 
was  brought  against  them  to  revive  the  judgment  u^on  the 
death  of  the  defendant.(*)  So,  if  a  defendant  obtain  time 
to  plead  upon  the  condition  of  giving  judgment  of  the 
term ;  as  this  must  be  deemed  an  undertaking  to  give  an 
available  judgment,  if  the  defendant  bring  error,  the  court 
upon  application  will  quash  tiie  proceedings.  (*) 

(c)  Qiuuking proceedings  in  other  cases.^ — ^Fower  to  quash 
proceedings  in  tne  above  two  cases  is  expressly  given  by  the 
C.  L.  P.  Act,  1852,  s.  156,  and  it  further  provides  that 
courts  of  error  shall  have  the  same  power  '*  in  any  case  in 
which  proceedings  in  error  miffht  neretofore  have  been 
quashea  by  such  courts ;  and  such  courts  shall  in  all  respects 
have  such  jurisdiction  over  the  proceedings  as  over  the  pro- 
ceedings in  error  commenced  by  writ  of  error.'*  The  power 
of  courts  of  error,  before  the  new  practice,  to  quasti  the 
writ  of  error,  was  limited  to  cases  where  some  defect  was 
apparent  on  the  face  of  the  writ,  or  where  the  record 
brought  up  was  inconsistent  with  it  ;(*)  as  where  there  was 
no  judgment  when  the  writ  of  error  was  retumable,(0  or  no 
final  judgment  upon  the  whole  record  returned,  and  so 
nothing  for  the  writ  to  operate  upon.(")    The  power  of  the 


0)  C.  L.  P.  Act,  1852,  8.  156. 

{*)  Gerrard  dem.  Tuck  ten.  8  C.  B.  258. 

(«)  Baddeley  T.  Shafio^  8  Taont  438 ;  Best  v.  Lord  OranviOe^ 
2  Dowl.  796. 

(*)  Executors  of  Wright  v.  JVii«,  1  T.  R.  388. 

(•)  Cave  y.  M<u»ey^  3  B.  &  C.  375 ;  see  also  Apothecaries  Com- 
pany  ▼.  Harrison^  12  A.  &  E.  642. 

(n  Gerrard  dem.  Tuck  ten.  8  C.  B.  258. 

(M  King  v.  Simmonds^  7  Q.  B.  289 :  Wilson  v.  Ingoldshy^  2  Lord 
Bavm.  1179 ;  Regindoz  v.  Randolph,  %  Str.  834. 

(S)  Jolson  ?.  Kaye^  6  K.  4b  Q.  536.  . 
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courte  of  error  to  quAsh  prooeedinsB  is  confined  to  cases  in 
which  thej  maj  have  done  so  berore  tbe  act,  such  as  the 
Abore,  and  a  court  of  error  cannot,  therefore,  quash  the 
proceedings  on  the  fijound  they  have  been  taken  for  the 
piupose  of  delay,  or  for  any  other  defect  not  apparent  on 
Ihe  £ire  of  the  proceeding,(*)  except  that  error  does  not 
lie,  or  that  prooeedings  are  aeamst  good  faith.  But 
possibly  the  court  below  may  still  have  jurisdiction  in  such 
acase-C) 

(d)  Mistake  of  qfieer.l — ^Where  it  appeared  that  the 
ground  of  error  originated  in  a  mistake  of  the  officer  of  the 
court  beloi**  in  entering  the  judgment,  the  court  of  error 
allowed  the  case  to  stand  over  tlmt  the  parties  might  apply 
to  the  court  below  to  amend  the  error.(*) 

(e)  Cofftf.] — Where  the  proceedings  are  quashed,  the 
pbuntiff  in  error  is  liable  to  pay  the  costs,  including  the 
costs  of  quashing  the  proceedmgs,  although  no  costs  were 
recoTerabie  in  the  original  action.  (*)  But  if  the  proceeding 
were  rendered  defectiTc  by  the  acts  of  the  defendant  m 
error,  he  will  not  be  allowed  his  costs,  and  will  be  compelled 
to  pay  the  plaintifi  his  oosts.(*) 

Seaaritv  for  coiti.^ — A  court  of  error  will  sometimes 
require  the  plaintiff  in  error  to  give  security  for  costs ;  as 
where,  bein^  plaintiff  below  and  residing  abroad,  he  has 
given  security  for  the  costs  below,  and  the  costs  below  have 
more  than  exhausted  the  security  ;(■)  or  where  being 
defendant  below,  he  dies  insolvent  pending  the  proceedings 
in  error.Q 

4.  Bailm  Error, 
(a)  In  what  eofSff  bailin  error  requisite,'] — ^We  have  seen 


(')  This  WIS  no  doubt  in  OTeraisht  in  the  framers  of  the  act ;  the 

iBt«iitioB  eiideotly  being  to  enable  courts  of  error  to  quash  the  pro- 

Mcdinn  in  erery  case  in  which  they  had  before  been  gnashed. 

,  (')  See  A«y.  T.  BroofiM,  4D.ftL607;  Rea.  j.  AUeyne,  4  1^ Si's. 
186. 

(")  Oregory^ app.,  Dukt  of  Brunneiek,  reap.,  2  H.  of  L.  Cases  415. 
,  (•)  4  Anne,  c  16,  s.  25:  Gingtr  t.  Coufper,  2  Lord  Raym.  1403 : 
UcNamarai.  Fisher,  8  T.  B.  302. 

(*)  IZeytiuios  r.  Bandoiph^  2  Str.  834 ;  GotOd  t.  Cotis^Aifra/,  1  Str. 
139. 

O  Bongkux  y.  Swrn/ne,  3  E.  &  B.  829. 

(')  Baygerih  y.  Wilkkuon,  12  Q.  B.  851. 
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tbat  proceedings  in  error  in  law  are  deemed  a  supersedeas 
of  execution  from  the  time  of  the  service  of  the  copy  of  the 
Master's  receipt  of  the  memorandum  of  error,  together  with 
the  statement  of  the  grounds  of  error  intended  to  be  argued, 
until  the  proceedings  in  error  are  disposed  of,  or  there  be 
default  in  putting  in  of  bail.  The  ISlst  section  of  the  C.  L. 
F.  Act,  1852,  enacts  that  "upon  any  judgment  hereafter  to 
be  given  in  any  of  the  said  superior  courts  of  common  law  in 
any  action,  execution  shall  not  be  stayed  or  delayed  by  pro- 
ceedings in  error  or  supersedeas  thereupon,  without  the 
speciaf  order  of  the  court  or  a  judge,  unless  the  person  in 
whose  name  such  proceedings  in  error  be  brought,  with 
two,  or  by  leave  of  the  court  or  a  judge,  more  than  two 
sufficient  sureties,  such  as  the  court  wherein  such  judgment 
is  or  shall  be  given  or  a  judge  shall  allow  of,  shall,  within 
four  clear  days  after  lodging  the  memorandum  allying 
error,  or  after  signing  of  the  judgment,  whichever  shall  last 
happen,  or  before  execution  executed,  be  bound  unto  the 
party  for  whom  any  such  judgment  is  or  shall  be  given." 
Bail  in  error  is,  therefore,  now  necessary  in  nearly  all  cases 
where  error  is  brought  on  a  judgment  in  the  superior  courts, 
unless  it  be  otherwise  ordered  by  the  court  or  a  judge.  But 
it  is  only  necessary  where  the  error  is  brought  by  the 
defendant  in  the  original  action;  where,  therefore,  iJhe 
plaintiff  in  error  was  me  plaintiff  below,  it  is  not  requisite 
that  he  should  give  bail.(»)  And  no  bail  need  be  given 
where  the  error  is  in  fact,  and  the  proceedings  in  the  court 
in  which  the  original  judgment  wasgiven,(*)  unless  required 
by  the  court  or  a  iudge.(*)  But  where  the  error  is  m  law 
and  the  proceedmgs  in  a  court  of  error,  bail  in  error  is 
requisite,  although  there  be  real  error  in  form  on  the  face 
of  the  record  ;  (*)  unless  the  court  or  a  judge  dispense  with 
it,  the  application  for  which  purpose  must  be  founded  on  a 
special  affidavit  of  facts,  showing  not  only  that  the  proceed- 
ings  in  error  have  been  taken  bondjide^  and  not  merely  for 
the  purpose  of  delay,  but  also  that  it  is  for  the  furtherance 
of  justice  that  the  security  of  bail  should  not  be  insisted 
on.(^)  Money  cannot  be  paid  into  court  in  lieu  of  bail^in 
error,  unless  by  consent.(*) 

(0  James  ▼.  Cochrane^  9  Exch.  552. 
h)  Levy  ▼.  Price,  2  M.  &  W.  633. 
(»)  Birch  v.  TrUie,  8  Eaat,  412. 
(4)  Wadaicorth  ▼.  Gibton,  1  Moo.  ft  P.  501. 
(»)  WiUiama  ▼.    Dowman,  2  Dowl.   &  L.   131 ;    Dwoergier  V. 
Fellowea,  1  Dowl.  224 ;  Freeman  ▼.  Gardeti,  1  D.  &  R.  184. 
(•)  CoUine  ▼.  Qwjfnne,  2  Scott  N.  B.  85;  9  Dovl.  70. 
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(b)  mtim  wk4a  time  bttU  mutt  be  ma  inJ]'--The  plaintiff 
in  error  lias  four  dear  dars(^)  after  loaginff  tne  memorandum 
aDenng  error,  or  after  the  ngning  of  iuagment,  whicheTer 
afaaff  Jaat  bappen,  for  puttinff  in  bail ;  or  he  ma)[  do  so 
before  ezecatioii.(')  It  bul  be  not  put  in  within  the  time 
specified,  the  defendant  in  error  may  immediatelj  sue  out 
execution.  (*)  The  court  or  a  jud|^  may,  but  will  not  in 
general,  extend  the  time  for  pattmg  in  baif.(^) 

(e)  Wko  may  be  baU."] — Bail  in  the  original  action  mapr 
be  bail  in  error.(*)  Members  of  a  corporation  may  be  bail 
m  emir  for  the  carporation.(*) 

(d)  Form  of  reeognixamee.'] — There  must  be  two 
sufficient  suredes,  unless  the  court  or  a  judge  allow  more  to 
be  joined.  The  recognizance  must  be  acknowledged  in  the 
court  in  which  the  original  judgment  was  given,  and  is  in 
doable  the  sum  adjudged  to  be  recovered  by  the  judgment, 
(escept  in  the  case  of  a  penalty;  and  in  the  case  of  a  penalty 
in  double  the  sum  really  due,  and  double  the  costs,)  and  the 
condition  is,  to  prosecute  the  proceedings  in  error  with 
efiect,  and  also  to  satisfy  and  nay,  if  the  judgment  be  affirmed, 
or  the  proceedings  in  error  be  disoontmued  by  the  plaintifT 
dierein,  all  and  singular  the  sum  and  sums  of  money  and 
costs  adjudged  or  to  be  adjudged  upon  the  former  judgment, 
tnd  all  costs  and  damages  to  be  also  awarded  for  the  delaying 
of  ezeentioa.(0  It  is  not  neoessanr  for  the  plaintiff  in  error 
to  join  in  the  reoo^izance.(*)  bail  in  error  cannot,  it 
seems,  be  put  in  before  a  commissioner  in  the  country.(*) 
The  following  is  the  form  of  the  recognizance : — 

ToQ  B.  B.  and  J.  B.  do  jointly  and  serenlly  acknowledge  to  owe 
soto  A.B.  thotomof  X  [doHNeihesmna^mlgedtoberwovered 

kf  Ab  judjfmemif  exoept  m  ike  earn  qfapenaUy,  aid  m  the  com  o/a 
r^mkjf  M  doMe  tke  nm  reaU§  dm,  and  double  the  eoets]  to  be  leried 

(0  8«e  Gravatt  ?.  SHmpion,  1 B.  ft  P.  476 ;  Bennett  t.  NiehoUi, 
4T.  E.  VlliBkiekbum t.  Kvmer,  6  Tsont.  672. 

J«)  C.  I^  P.  Act,  ite,  •.  161. 
") T.  JVteAoJt,  2  Oh.  B.  106;  Ineleden  t.  Chrke,  Barnes, 

(«)  PiffoH  T.  Dunn,  1  D.  ft  By.  9 ;  1  Dowl.  32  ;  Handaeyde  n 
iftrW  2  Will.  144. 
m  JfoHMT.  Jmiiee,  8  T.  B.  639. 
(<)  Henlee  ?.  Mayor  of  Lynn  Itegie,  6  Bing.  195. 
h  C.  L.  P.  Act,  1852,  8.  151. 
(•)  2K»m  T.  IMmii,  2  B.  ft  P.  443. 
Q  Wmma  T.  Panton,  8  Dowl.  701. 

[a  u— vol.  ii.]  3  0 
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upon  your  serersl  lands  and  teDementSi  goods  and  chattols,  upon  eoodi- 
tioQ  that  C.  D.  shall  prosecute  the  proceedings  in  error  herein  into  the 
Coart  of  Exchequer  Chamher  with  effect,  and  also  shall  satisfj  and  pAj 
if  the  judgment  given  in  the  Court  of  Q.  B.  lor  **  C.**  P.  or  ^  Exoh.  of 
P."]  be  affirmed,  or  the  proceedings  in  error  be  discontinued  by  the 
■aid  G.  D.,  all  and  singular  the  sum  or  sums  of  money  and  costs 
adjudged  or  to  be  adjudged  upon  the  said  judgment  so  as  aforesaid 
given  herein,  and  all  such  costs  and  damages  as  shall  be  also  awarded 
for  the  delaying  of  ezecntion. 

(e)  Notice  of  bail.'] — After  bail  is  put  in,  the  pUintiiT  in 
error  should  forthwith  give  notice  thereof  to  the  defendant 
in  error  or  his  attorney,  (>)  and  care  should  be  taken  that 
it  be  ^ven  within  four  clear  da^-s  atter  the  lodgine  the 
memorandum  alleging  error,  or  signing  of  judgment,  wnioh- 
ever  may  have  last  happened,  otherwise  tne  plaintiff  in  the 
original  action  may  sue  out  execution.  (')  JSotice  of  more 
bail  than  two  is  deemed  irregular,  unless  by  order  of  the 
court  or  a  judge,  and  the  bail,  of  whom  notice  is  given, 
cannot  be  changed  without  leave  of  the  court  or  a  ju(^e.(*) 
The  notice  of  bail  must,  in  addition  to  the  descnptiona  o£ 
the  bail,  mention  the  street  or  place,  and  number  (if  anj), 
where  each  of  the  bail  resides,  and  all  the  streets  or  plaoes, 
and  numbers  (if  any),  in  which  each  of  them  has  been  resi- 
dent at  any  time  within  the  last  six  months,  and  whether  he 
is  a  hou8eKeq)er  or  freeholder.  (*)  The  provisions  in  the 
Bules  of  H.  T.  1853,  enabling  bail  to  be  justified  by  accom- 
panying the  notice  with  an  affidavit  of  the  bail  does  not 
appear  to  be  applicable  to  bail  in  error.  (*) 

(f)  Form  of  notice.'] — ^The  following  is  a  form  of  the  notice 
of  bail :— • 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  P.T 

Between  A.  B.,  plaintiiF, 
and 
C.  D.,  defendant. 
Take  notice,  that  spedal  bail  was  this  day  put  in  with  ,  one 

of  the  Masters  of  ,  upon  the  proceedings  in  error  in  this  cause, 
before  the  Hon.  Mr.  Justice  [or  "  Baron"]  ,  at  his  chamherg 

in  Bolls  Garden,  London,  and  the  names,  additions,  and  particulan  of 
and  relating  to  such  bail,  are  as  fullows:  The  said  bail  are  J.  B.,  of 
Ko.      ,           street,  in  the  county  of  ,  who  b  a  boosekeeper 

■ '  --   -.  -      ■    — 

;>)  C.L.  p.  Act,  1862,8.  161. 

*)  Alienhury  t.  SmUh,  2  D.  ft  B.  86. 
(•)  Bules  Pr.  91,  92,  H.  T.  1863. 
(«)  RulePr.  97,H.  T.  1863. 
(•}  See  Bules  Pr.  98,  99, 100,  H.  T.  1863. 
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IJMn,  and  F.  L.,  of  No.     ,  plaoa,  in  the  laid  eoanty  of  , 

mod  who  is  a  hooMkeopor  tbeiv,  aod  who  is  also  a  frMbolder  of  a 
Bitf  nuig'o  and  land  in  the  parish  of  ,  in  the  ooontj  of  , 

vhidi  ia  now  ta  the  poasesrion  of  his  tenant;  and  the  said  J.  B.  hath 
randed  for  the  last  six  months  at  No.     ,  street^  aforesaid,  and  the 

said  F.  L.,  in  the  month  of  last)  resided  continooosly  at  No.    , 

street,  in  the  eoontj  of  ,  nntil  on  or  abont  the  daj 

of         last,  aind  on  or  abont  that  day  he  removed  from  thence  to  No.    , 
atzeet,  aforesaid,  and  hath  there  resided  continnonslj  witil  this  day. 

(a)  Exception  to  bail,'] — Hie  bail  must  be  excepted  to 
wi^m  tweDtj  d&yv  next  after  the  putting  in  of  the  bail,  and 
the  notice,  in  writing,  given  to  the  defendant  in  error  or  his 
attorney,  and  no  exception  to  bail  is  admitted  after  that 
time.0)  For  this  purpose  a  rule  for  better  bail  must  be 
obtained  from  one  or  the  Masters  of  the  court  in  which  the 
judgment  was  gijen,  and  served  on  the  plaintiff  in  error  or 
his  attorney.    The  rule  may  be  in  the  foUowing  form : — 

A.  B.  ^      Unless  the  plaintiff  in  error  in  this  canse  puts  in  better 
V.       I  bail  within  fonr  days  next  after  notice  hereof  given  to  Uie 
G.  D.    I  said  plaintiff  or  his  attorney,  execution  will  iasne. 
in  error.  J  M.  A.,  [name  qf  Master.} 

ing  bail.'] — ^Ihe  bail  is  justified,  when  required, 
four  days  after  exception  before  a  judge  at  chambers, 
both  in  term  and  vacation,  (*)  otherwise  execution  may  be 
issaed.C)  If  either  of  the  sureties  do  not  justify,  his  name 
may  be  struck  out  on  application  to  a  judge.  (*)  They  are 
considered,  however,  as  bail,  and  may  l)e  proceeded  against 
as  such  until  they  are  exonerated.  T*)  The  mode  of  justify- 
ing ban  is  the  same  as  in  the  origmal  action,  as  to  which, 
aod  the  liability  of  bail  in  error,  and  the  modes  of  proceed- 
ing against  them,  see  post^  title  *^  Bail.^' 

Form.] — The  following  is  a  form  of  the  notice  of  justifi- 
cation of  bail: — 

In  the  Q.  B.  [or  "  C.  P.**  or  «  Exch.  of  Pleas,''! 

Between  A.  B^  plaintiff 
and 
C.  D.,  defendant,  (in  error.) 
Takt  ootiee  that  B.  B.  and  J.  B.,  the  bail  already  put  in  on  the 

(»)  Bole  Pr.  100,  H.  T.  1863. 
(«)  Bnle  Pr.  103,  U.  T.  1863. 

Gould  V.  Bolmettrom,  7  East,  680. 

Jonea  v.  Tubb,  I  Wils.  387. 

Adrian  t,  Wilki,  6  B.  ft  C.  237 ;   Dtekenean  v.  neaeliine, 
3ft:ft8.  210. 

3c2 
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proceed  iniTB  in  eiror  in  this  oaose,  and  of  whom  yon  haTe  befors  had 
notice,  will,  at  the  hour  of  o'clock  in  the  forenoon,  on 

next,  JQStify  themselTes  before  the  Hon.  Mr.  Jostiee  [or  "  Etanm"^ 
,  or  each  other  jadge  as  shall  be  then  sitting  in  chambmv  io 
Rolls  Garden,  London,  as  good  and  saflScient  bail  for  the  said  defendant 
in  this  action  in  the  proceedings  in  error  herein.     Dated  the  day 

of  ,  18     .  Toars,  &c, 

0.  A^  defendant's  attorney. 
To  Mr.  P.  A.,  plaintiff's  attorney. 

^t)  Bond  in  ejectment.'] — Where  judgment  \b  given  for  the 
claimant  in  ejectment,  and  error  is  brought  by  the  defen- 
dant below,  which  it  may  be  afler  a  special  verdict  found  by 
the  jury,  or  a  bill  of  exceptions,  or  by  consent  aflier  a  specii^ 
case  stated,  except  in  the  case  of  such  consent,  the  plaintifi 
in  error  must,  in  order  to  stay  execution,  within  four  dear 
days  afler  lodging  the  memorandum  alleging  error,  or  after 
signing  of  the  judgment,  whichever  shall  last  happen,  or 
before  execution  executed,  be  bound  unto  the  claimiintv 
who  shall  have  recovered  judgment  in  such  action  of  eject- 
ment in  double  the  yearly  value  of  the  property,  and  double 
the  costs  recovered  by  the  judgment,  with  condition,  that 
if  the  judgment  shall  be  affirmed  by  the  court  of  error,  or 
the  proceedings  in  error  be  discontinued  by  the  plaintiff 
therein,  then  the  plaintiff  in  error  shall  pay  such  costs, 
damages,  and  sum  or  sums  of  money  4s  snail  be  awarded 
upon  or  afler  such  judgment  affirmed  or  discontinuance. (*) 
Ijie  bond  may  be  readily  framed,  adopting  in  the  condition 
the  words  given  by  the  act  as  nearly  as  may  be. 

Writ  of  false  judgment^] — ^The  writ  of  false  jud^ent 
is  in  the  nature  of  the  old  writ  of  error,  and  is  an  original 
writ  issuinj^  out  of  Chancery,  and  it  lies  where  an  erroneous 
judgment  is  given  in  a  court,  not  of  record,  where  pro- 
ceedinjgs  are  according  to  the  course  of  the  common  law, 
in  which  the  suitors  are  judges. (*)  Since  the  abolition  of 
the  old  Coimty  Courts,  and  of  others  of  a  similar  description, 
there  are  few,  if  any,  cases  to  which  it  can  apply,  and  a 
more  lengthened  consideration  of  it  is,  therefore,  un- 
necessary. 

(»)  C.  L.  P.  Act,  1862,  8.  208.        («)  Fit*.  N.  B,  18. 
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are  judicial  writs,  issuing  out  of  the  court  where  the  record 
or  other  proceeding  is  upon  which  thej  are  grounded.  (^) 
Where  the  record  or  transcript  is  removed  from  an  inferior 
into  the  superior  courts,  execution  is  issued  out  of  the 
latter  ;(*)  but  in  case  of  error  being  brought,  execution 
issues  out  of  the  court  in  which  the  original  judgment  was 
given,  for  the  record  remains  there.  (')  Where  issues  of 
fact  are  tried  without  a  jury,  execution  issues  upon  the 
judgment  in  the  same  manner  as  in  ordinary  cases. ^*)  And 
where  matter  of  account  is  dedded  summarily  by  a  judge,  or 
is  referred  to  arbitration  under  the  C.  L.  P.  Act,  1854,  the 
decision  of  the  judge  or  the  award  or  certificate  of  the  referee, 
is  enforcable  by  the  same  process  as  the  finding  of  a  jury  on 
the  matter  referred,  and  forms  of  writs  of  execution  are 
given  by  the  Reg.  Gen.  M.  V.  1854,  schedules  9  and  10. 
Execution  may  be  issued  out  of  the  superior  courts  at 
Westminster  on  judgments  of  the  Common  Pleas  at  Lan- 
ca8ter,(^)  or  the  Court  of  Stannaries  in  Cornwall ;  (*)  but  a 
judgment  in  the  County  Court  cannot  be  removed  for  the 
purpose  of  issuing  execution  thereon.(') 

When  may  be  issued,']— ^As  soon  as  final  judgement  is 
signed,  execution  may  be  issued  out.(')  A  plaintiff  or 
defendant,  having  obtained  a  verdict  in  a  cause  tried  out  of 
term,  is  entitled  to  issue  execution  in  fourteen  days ;  and 
where  a  plaintiff  or  defendant  has  obtained  a  verdict  in 
term,  or  in  case  a  plaintiff  has  been  nonsuited  at  the  trial  in 
or  out  of  term,  judgment  may  be  signed  and  execution 
issued  thereon  in  fourteen  dsys ;  unless  in  either  case  the 
judee  who  tries  the  causey,  or  some  other  judge,  or  the  court, 
shttS  order  execution  to  issue  at  an  earlier  or  later  period, 
with  or  without  terms.(*)  The  judge  who  tries  the  cause 
may  certifiy  for  immediate  or  speedy  execution.('*^  In  case 
of  non-appearance,  where  the  wr^t  is  specially  indorsed,  the 
plaintiff  may  sign  judgment  and  issue  execution  at  the 


(>)  2  Wms.  Stand.  27. 

(«)  See  19  Geo.  3,  c.  70,  s.  4;  1  ft  2  Tict.  c  110,  i.  22. 

(>)  Beg.  Gen.  M.  Y.  1854,  tched.  8. 

(*)  Beg.  Gen.  M.  T.  1854,  tcheds.  9  and  10. 

(>)  4  &  5  Will.  4,  c.  62,  b.  31. 

(•)  6  &  7  Wm.  4,  c.  106, 8.  11. 

(7)  MoreUm  ?.  HoU,  24  L.  J.  169,  Exch. 

(>)  Finch  V.  Brook,  6  Dowl.  59. 

(•)  C.  L.  P.  let,  1852,  B.  120  i  Beg.  Gen.  H.  T.  1853  (Tr.)  r.  57. 

(»)  1  wm.  4,  e.  7,  B.  2 ;  Lander  v.  Gordon,  7  M.  &  W.  218. 


— 
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•Kpiradon  of  eight  days  from  the  last  day  for  appearance.^O 
Sboold  the  last  of  the  eight  days  fall  on  a  Sunday,  it  is, 
nevertheless,  to  be  reckon^  in  the  computation.  (*)    At  the 
retnm  of  a  writ  of  inquiry,  judgment  may  be  signed  at  the 
expiration  of  four  days  from  such  retum,Q)  ana  execution 
may  thereupon  issue.     The  practice  is  similar  upon  the 
Master's  indorsement  of  damages,  where  it  is  referred  to  him 
to  ascertain  them.(*)     On  the  return  of  a  writ  of  trial, 
judgment  may  be  signed  and  execution  issued  forthwith, 
unless  there  be  a  c^tificate  on  the  trial  prerentine  it.(*) 
And  where  debts  due  to  a  judgment  debtor  are  attadied  m 
the  hands  of  a  garnishee,  who  admits  the  debts  or  makes 
de&ult  in  appearing  to  the  summons,  the  judge  may  order 
execution  to  issue,  and  it  may  be  issued  forthwith  accord- 
ingly, without  any  prerious  writ  or  process,  to  levy  the 
amount  due  firom  such  garnishee  towards  satisfaction  of  the 
judgment  debt.(*)    But  execution  must  be  sued  out  within 
a  year  and  a  day  afler  signing  of  judgment;  (')  unless  there 
was  a  stay  of  execution,  then  within  the  same  period  after 
the  execution  could  first  have  been  issued.    After  a  year 
and  a  day  a  sci.fa,  b  necessary ;  (*)  unless  defendant  agreed 
to  wmye  it.(*)    Where  there  are  two  or  more  plaintifis  or 
defendants  in  a  personal  action,  and  one  or  more  of  them 
die  within  a  year  after  judgment,  execution  may  be  had  by 
or  against  the  others  without  a  scire  facias ;  but  the  execu- 
tion should  be  taken  out  in  the  joint  names  of  all  the 
idaintifi&  or  defendants. (^*)    No  set.  fa,  is  necessary  before 
issuing  execution  on  a  decree,  rule,,  or  order,  under  1  &  2 
Vict,  c  1 10,  s.  18,  although  more  than  a  year  and  a  day  has 
c^psed  since  the  making  of  it.(")    No  execution  can  issue 
pending  an  action  on  the  judgment.(>*)    And  proceedings 
m  error  operate  as  a  supersedeas  of  execution.(^ 


(»)  C.  L.  P.  Act,  1862,  s.  27. 

r<)  Rowberry  ▼.  Uorgtm^  9  Szoh.  730. 

[*)  BeK.  Gen.  H.  T.  1853  (Pr.)  r.  66. 

«)  C.  L.  P.  Aet,  1852,  s.  94. 

M  3ft4  Will.  4,0.42, s.  18. 

r«)  C.  L.  P.  Act,  1864,  a.  63. 

Y)  13  £dir.  1,  Stat  1,  c.  45. 

(•)  Blanehenay  ?.  Burt,  4  Q.  B.  707. 

(*)  Hiseoeks  t.  iCsmp,  3  A.  <&  E.  676 ;  Morgan  t.  Burgess.  1 
DowL  N.  8.  860. 

(w)  Roll  ▼.  The  Mayor  ^.  of  Oravesend,  7  C.  B.  777 ;  Petmoyre 
?.  Bruce,  Lord  Bsym.  244. 

(11)  Re  Spooner  t.  Payne,  U  Q.  B.  136. 

(«)  Burtfta  ▼.  SateAiMJI,  Baroes,  208. 
L.  P.  Act,  1862,1.  150. 


(»)  Bt 

He 
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Form  qfwritiJ] — ^The  writs  of  execution  in  use  on  jadg* 
ments  in  personal  actions  are  the  fieri  facias^  the  elegit^  and 
the  capias  ad  satitfaeiemdum.  Under  the  first,  the  goods  of 
the  judgment  debtor  ale  seized  and  sold  to  satisfy  the  debt ; 
under  the  second,  his  chattels  are  levied  and  his  lands  ex* 
tended ;  and  under  the  last,  his  person  is  arrested.  Besides 
these  there  is  the  writ  of  levari  facias,  affecting  the  debtor's 
land  and  chattels,  which,  however,  has  been  entirely  super- 
seded by  the  writ  of  elegit,  A  new  writ  is  given  in  cases  of 
detinue,  to  enforce  th^  return  of  the  chattels  without  giving 
the  defendant  the  option  of  retaining  it  upon  paying  the 
Talue  assessed,  by  the  78th  section  of  the  C.  L.  P.  Act,  1854. 
It  is  ffranted  upon  application  to  the  court  or  a  iudge,  and 
is  additional  to  the  ordinary  execution  against  the  goods  of 
the  defendant  for  the  damages,  costs,  and  interest  in  the 
action.(*)  The  writ  must  strictly  pursue  the  judgment. 
][t  should  agree  with  it  in  the  name  of  the  defendant, 
although  he  be  described  by  a  wrong  name.C)  If  there  are 
several  defendants,  it  must  be  against  all,  or  a  valid  reason 
shown  on  the  face  of  it  for  the  omission  of  any  one.(*)  If 
execution  be  against  the  lands  of  a  deceased  defendant,  his 
heir  and  terre  tenants  must  be  made  parties  to  the  record 
by  sci,  fa,{*)  If  against  a  company  under  an  act  of 
Parliament,  the  execution  must  be  against  the  property  of 
persons  made  liable  by  the  act.(*)  The  writ  should  also 
agree  with  the  judgment  in  its  statement  of  the  amount  of 
the  debt,  or  show  why  it  does  not.  (*)  If  there  be  a  certificate 
for  sbeedy  execution  as  to  part,  it  should  recite  the  same, 
and  direct  a  levy  of  such  part  only.(')  The  forms  in  use  are 
contained  in  the  schedule  to  the  Keg.  Gen.  H.  T.,  1 853,  but 
any  variance  therefrom,  not  beins  in  matter  of  substance,  does 
not  afiect  their  validity  or  regularity.  Writs  of  execution 
01^  a  judgment  on  issues  of  fact  tried  by  a  judge  without  a 
jury  are  Sie  same  as  in  ordinary  cases.  (*) 

Proceedings  btfore  issuing. — ^It  is   not  necessary  upon 

(0  Bee  pott,  **  Execution  in  detinue.'* 

(*)  Reeves  r- Slater,  7  B.&C,i86\  Fisherj,Maffnay,n>,AL. 
406. 

O  Raynea  v.  Jonei,  0  M.  &  W.  104. 

(«)  Tidd's  Pr.  1174, 8th  edit. 

(^)  Pritchard  ?.  The  London  and  Birmingham  Extension  RetU- 
way  Company,  15  C.  B.  331. 

Q)  Webber  ▼.  HuUhins,  8  M.  ft  W.:319:  AmsU  T.  Weathsrly, 
1  C.  M.  &  B.  831. 

^,  Smith  ?.  Diehenson,  1  D.  ft  L.  155. 
Eeg.  Gen.  M.  T.  1854,  ached.  8. 
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MBoiiig  execations  upon  any  judgment  wfaateyer  to  enter  the 
proceedings  open  any  roll  ;(*)  but  no  writ  of  execution  can 
be  iamed  till  the  juc^ment  paper,  potteoy  or  inquisition,  aa 
the  case  may  be,  has  been  seen  by  the  proper  officer,  nor 
can  anj  writ  of  execution  be  issued  without  a  prmdpe  being 
filed  with  the  proper  officer.  (')  The  different  sorts  of  writs 
of  execution  are  directed,  tested,  and  indorsed  in  the  same 
manner. 

2.  Of  the  Directum  qf  WriiM  qf  Execution. 

No  writ  need  isme  into  county  m  which  venue  laid.'] — By 
the  C.  L.  P.  Act,  1852,  s.  121,  it  is  provided  that  ''it 
shall  not  be  necessary  to  issue  any  writ  directed  to  the 
sheriflT  of  the  county  in  which  the  venue  is  laid,  but  writs  of 
execution  may  issue  at  once  into  any  county,  and  be  direc- 
ted'to,  and  executed  by,  the  sheriff  of  any  county,  whether 
a  conntr  palatine  or  not,  without  reference  to  the  county  in 
which  the  venue  is  laid,  and  without  any  suggestion  of  the 
issuing  of  a  prior  writ  into  such  county. 

Counties  pelatine.}-^By  the  122nd  section  of  the  C.  L.  P. 
Act,  1852,  all  writs  of  everydescription  issuing  out  of  the 
Courts  of  Common  Law  at  Westmmster  to  be  executed  in 
the  counties  palatine,  shall  be  directed  and  delivered  to< 
the  sheriff  of  such  counties,  and  executed  and  returned  by 
them  to  the  courts  out  of  which  such  writs  are  issued,  in  the 
same  manner  in  all  respects  as  writs  are  executed  and 
returned  by  the  sheriffs  of  other  counties." 

Where  part  qf  county  detached."] — ^Where  a  part  of  a 
county  is  locally  within  another  county  it  is,  by  the  2  Will.  4, 
c  39,  s.  20,  to  be  deemed  to  be  part,  as  well  of  the  county 
wherein  such  district  or  place  is  so  situate,  as  of  the  county 
whereof  the  same  is  parcel,  and  any  writ  or  process  may  be 
directed  accordingly  and  executed  in  either  ot  such  counties. 
By  the  7  &  8  "Vict.  c.  61,  s.  1,  such  detached  portions  of 
counties  are  to  be  considered  for  all  purposes  as  forming 
part  of  the  county  of  which  it  is  considered  a  part,  for  the 
purpose  of  electmg  members  to  serve  in  Parliament  as 
knight  of  the  shire,  under  the  2  &  3  Will.  4,  c.  64;  but 
by  the  4th  section  no  judicial  proceeding,  &c.,  shall  be 
invalidated  by  reason  of  auy  error  in  stating  the  name  of 
the  county  to  which  such  detached  portion  originally  be- 
longed instead  of  the  county  to  which  it  now  belongs  under 
that  act. 

(«)  Beg.  Gen.  H,  T.  1868  (Pr.)  r.  70.         0)  ^W^*.  r.  71, 
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Liberty. — ^If  the  writ  is  to  be  executed  within  a  liberty  or 
finmchise,  it  muBt  be  directed  to  the  sheriff  of  the  county  in 
which  the  some  is  situate.  (0 

CimquB  porti,'] — In  the  cinque  ports  all  writs  issued  after 
the  SOth  of  September,  1855,  are  directed  and  executed  in 
the  same  manner  as  in  other  places  ;(*}  those  issued  prior  to 
that  date  must  be  directea  to  the  Constable  of  Donrer 
Castle.(*) 

Berwick-ypon^TSoeed.'] — ^In  Berwick-upon-Tweed  the  writ 
is  directed  to  the  Mayor  and  Bailifis  of  Ber¥rick-upon- 
Tweed.(*) 

To  wham  to  be  directed."] — If  a  writ  which  should  be 
directed  to  the  sheriff  be  directed  to  any  other  person  it  ia 
void.  If  there  are  two  sherifib  and  one  of  them  is  a  party, 
the  writ  should  be  directed  to  the  other.  (*)  If  there  be  but 
one,  and  he  is  a  party,  then  to  the  coroners.  If  there  be 
no  coroners,  or,  being  coroners,  they  also  are  parties,  then 
to  persons  appointed  by  the  court,  usually  called  elisors.  (*) 
A  writ  directed  to  a  sneriff  who  is  a  party  will  be  set  asiae 
for  irregularity.  Q)  A  writ  directed  to  the  "  sheriff"  instead 
of  "sheriffs"  of  London,  (•)  or  to  the  "sheriffi"  instead  of 
the  "sheriff'*  of  Middlesex(*)  is  bad.  A  writ  cannot  be 
directed  in  the  altematiTC  to  A.  or  B.(>*) 

3.  Teite  and  Return  Day  of  Writs. 

Teste  of  torit."] — As  to  the  teste  of  the  writ,  by  Reg.  Gren. 
H.  T.  1853  fPr.),  r.  72,  "every  writ  of  execution  shall  bear 
date  on  the  day  on  which  the  same  shall  be  issued,  and  sh^ 
be  tested  in  the  name  of  the  Lord  Chief  Justice,  or  of  the 
Lord  Chief  Baron  of  the  court  from  which  the  same  shall 
issue,  or,  in  case  of  a  vacancy  of  such  officer,  then  in  the 
name  of  the  senior  puisne  judge  of  the  said  court."  This  rule 


0)  Bowling  ▼.  Pritehard^  14  East,  288. 

(*)  18  &  19  Viet.  t.  48,  i.  3. 

(s)  Ibid.  8.  2 ;  Frank  t.  James,  6  Dowl.  723. 

(*)  Mayor  of  Berwiek'Upon' Tweed  r.  Shanks^  11  Moo.  372. 

(•)  I^t*om  ?.  Biekley.  6  M.  &  S.  144. 

(«)  Mayor  of  Nonoich  v.  Oill.  1  Dowl,  246. 

M  Weston  ▼.  CouUon,  1  W.  Bl.  506. 

(•)  Nicol  ?.  Boyne,  2  Dowl.  761 ;  Barker  ▼.  Weedon,  ib.  707. 

(•)  JacJuon  ▼.  Jackeon^  3  Dowl.  182. 

(M)  R.  r.  Fowler^  1  Loid  Hayin.  686. 
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is  impentiTe :  a  writ  cvmot,  therefore,  now,  bb  heretofore, 
when  iagaed  in  term,  bear  tet te  as  of  the  first  da^'  of  term, 
or  in  Tacation,  as  of  the  last  day  of  the  preceding  term, 
but  must  bear  the  date  of  the  day  of  issuing  the  same. 
Writs  of  execution  to  fix  bail  may  lie  tested  and  returnable 
in  Tication.(') 

Reium  day  of  unrii.^ — As  to  the  day  npon  which  the  writ 
of  execation  must  be  made  returnable,  previous  to  the 
3  &  4  WilL  4,  c.  67,  s.  2,  it  was  imperative  to  make  the  writ 
retarnabie  on  a  day  certain  in  term.(*)  By  that  act  writs 
*^awy  **  be  made  ^^  returnable  immediately  afler  the  execution 
thereof;''  and  now,  by  Reg.  Gen.  H.  T.  1853,  r.  72,  they 
'^mmf^  be  made  returnable  on  a  da^  certain  in  term.  It 
would  therefore  app«ur  that  the  practice  is  now  what  it  was 
before  the  late  rule,  t.  e.  that  it  is  optional  to  make  the  writ 
retainable  either  on  a  day  certain  in  term,  or  **  immediately 
after  the  execation  thereof  ;'X')  and  in  the  latter  case  it  is 
in  f<nrce  until  completely  executed.  (*)  A  writ  returnable 
on  a  Sunday,  or  a  dies  Aon,  is  a  nullil7.(*) 

4.  7^  Indorsement  of  Writs  of  Execution. 

Indorsement  of  direction  to  leoyJ] — By  Beff.  Gen.  H.  T. 

1S53,  (Pr.)  T.  76,  ^^  every  writ  of  execution  shidl  be  indorsed 

vith  a  direcdon  to  the  sheriff,  or  other  ofl&oer  or  person  to 

vhom  the  writ  is  directed,  to  levy  the  money  reall^  due  and 

pSTihle,  and  scNight  to  be  recovered  under  the  judgment, 

stating  the  amount,  and  also  to  levy  interest  thereon,  if 

lOQgbt  to  be  recovered,  at  the  rate  of  4^  per  cent,  per 

innnm,  from  the  time  when  the  judgment  waa  entered  np« 

or  if  it  was  entered  up  before  the  1st  of  October,  1888,  then 

from  that  day ;  provided  that  in  case  where  there  is  an 

agreement  between  the  parties  that  more  than  4/.  per  cent. 

mterest  shall  be  secured  by  the  judgment,  then  the  indorse- 

BMBt  may  be  accordingly  to  levy  tfe  amount  of  interest  so 

•greed."    The  indorsement  should  only  direct  a  levy  of  the 

OKmnt  then  actually  due  under  the  judgment,  therefore  if 

iMBe^  has  been  paid  on  account  of  the  judgment,  the  in- 

^^orsement  should  be  to  levy  only  the  balance.(*)    So  in 


(M  C.  L.  P.  Act,  1854,  s.  90. 
7)  fWtadoT.  MiiUr,  Barnes,  213. 
")  DraU T.  Gtntgh,  1  DowLN.  8.  673. 
(«)  Jordan  r.  Binckes,  13  Q.  B.  767 ;  Lewia  v.  Holmsi,  10  a  B. 


f. 


(>)  Jiorristm  ▼.  Manlev,  I  DowL  N.  S.  773. 
1*)  Pkvin  ▼.  HetuhaU,  10  Bmg.  24. 
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debt  on  a  bond  conditioned  to  pay  a  sum  in  gross ,  it  shoald 
be  indorsed  to  levy  only  tiie  principal,  interest,,  nominal 
damages,  and  cost8.(i)  By  Reg.  Gren.  H.  T.  1853  (Pr.)t 
r.  77,  "  in  case  of  an  assessment  of  further  damages,  par- 
Buant  to  the  stat.  of  8  &  9  Will.  3,  c.  11,  it  shall  be  stated 
in  the  body  of  the  writ  of  execution  that  the  sheriff,  or  other 
officer  to  whom  it  is  directed,  is  to  levy  interest  on  the 
damages  assessed  and  costs,  taxed  in  that  behalf,  at  the  rate 
of  42.  per  cent,  per  annum,  from  the  day  on  which  execution 
was  awarded,  unless  execution  was  awarded  before  the  1st 
of  October,  1838,  and  in  that  case  from  that  day.'^  If 
execution  be  fraudulently  issued  for  the  whole  amount  of  a 
judgment  debt  after  it  has  been  partly  satisfied,  the  proper 
course  is  to  apply  to  the  court  to  set  aside  the  judgment  or 
the  execution ;  no  action  will  lie  to  recoyer  the  amouDt.(') 
But  if  there  be  neither  fraud  nor  injury,  the  court  will  not 
set  aside  the  execution,  though  it  be  issued  for  too  lax^  a 
sum,  but  it  will  order  the  process  to  be  amended/*)  If  too 
much  be  levied  the  court  will  compel  the  plaintiff  to  refund 
the  overplus  ;(*)  and  if  by  mistake  too  little  has  been  levied 
the  court  will,  on  condition,  allow  the  plaintiff  to  take  oat  a 
fi*  fa,  for  the  residue ;(")  but  this  does  not  apply  where 
execution  has  been  by  ea,  sos  (') 

Indorsement  of  name^  jfT.^t  qf  attomeff.'] — ^It  is  further 
required  by  Rule  73,  H.  T.  1853,  «« that  every  writ  of 
execution  shall  be  indorsed  with  the  name  and  place  of 
abode,  or  office  of  business,  of  the  attorney  actually  suing 
out  the  same,  and  in  case  such  attorney  shall  not  be  an 
attorney  of  the  court  in  which  the  same  is  sued  out,  then 
also  with  the  name  and  place  of  abode,  or  office  of  business 
of  the  attorney  of  such  court  in  whose  name  such  writ  shall 
be  taken  out;  and  when  the  attorney  actually  suing  out 
any  writ  shall  sue  out  the  same  as  asent  for  an  attorney  in 
the  country,  the  name  and  place  of  abode  of  such  attorney 
in  the  country  shall  also  be  indorsed  upon  the  said  writ ; 
and  in  case  no  attorney  shall  be  employed  to  issue  the  writ, 
then  it  shall  be  indorsed  with  a  memorandum  expressing 
that   the  same  has  been  sued  out  by  the  plaintiff  or 


>)  Amery  ▼.  Smairiige,  2  W.  Bl  760;  see  1  Stand.  56e. 

«)  De  Misdma  ▼.  Grwe,  10  Q.  B.  152. 

s)  MeKormack  v.  Meiton,  1  Ad.  ft  E.  331. 

«)  Bartheadi,  Hotf,  SDowl.  796. 

»)  HwU  T.  Patmon^  2  Dowl.  414. 

•)  Smith  V.  DiekiMtm,  13  L.  J.  161,  Q.  B. 
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defendant  in  pereoo,  as  tbe  case  may  be,  mentioning  the 
dtj,  town,  or  parisli,  and  also  the  name  of  the  hamlet,  street, 
and  namber  of  the  bouse  of  such  plaintiff's  or  defendant's 
residence,  if  any  such  there  be."  (})  The  following  is  the 
form  of  indorsement  :— 

Lerj  £  [the  amotati  reaJly  due]   and  interest  at  42.  per 

eeat  [aw/pw  then  have  been  em  agreement  for  more  interest  than  tuch 
wkrek]  finom  the  day  of  18         {the  day  when  judgment 

«Bf  entered  1^,  ^  before  Ut  Odciher,  1838»  imeH  that  date]  besides 
sheriff's  pQaodagB  leea  and  expenses  of  the  ezecntion. 

TIh  within  writ  waa  isaned  by  £.  F.  of  [here  meert  the  place  of 
sMb  or  ofiee  of  dvatactf  of  the  attomeg  aetuaUg  tuing  out  the  writ,] 
Utanej  for  the  withiD-named  plaintiff,  [/n  oa«a  the  attomeg  aetualfy 
mag  eui  the  writ  is  wot  an  attorn^  of  the  courts  add,  '^  in  the  name  of 
6.  H.  of"  [place  ofahodA,  or  office  qfbutinest  if  the  attomeg  in  whoee 
•me  the  writ  woe  taken  out]  "  an  attorney  of  the  Court  of  Q.  B.  (jor 
^C.  P.*  or  "  Ezch.  of  P."  [If  tued  out  bg  a  town  agent  on  a  counirg 
ettontegf  add,  ^on  behalf  of  J.  K.  of  [place  of  abode  of  the  attomeg 
n  Ae  eomUrg]  attorney  for  the  within-named  plaintiff. 

If  the  writ  be  isaned  by  the  party  himself  the  indorsement  will  be — 

The  witlun  writ  was  iasaed  by  A.  B.  of  [the  eitg^  town,  or  parieh, 
mi  abo  the  name  4f  the  hamlet,  ttrtet,  and  namber  of  the  home  of  the 
pari^^s  rendeneej  ifoang  eneh  there  be],  the  within-named  plaintiff  [or 
dcfeodaat]  in  person. 

n.  Ow  THs  ^BnnwAL  and  Suocbssion  op  Wbits—op  their 

EXBCUTIOW— OF  THS    POUKDAOB  FSBB    AND    ExPKMSBS    OP 

EzBcnmow — asd  of  thb  Ambhdmbiit  aitd  SErmio  Aside 
OF  Ibbeodi^ab  Wbits. 

1.  Of  l&e  Renewal  and  Suceettion  of  Writs  ofExecutum,  and 
from  what  time  they  bind  the  Property  of  the  Debtor. 

Benewal  of  writ.] — A  writ  of  execution,  if  unexecuted, 
does  not  remain  in  force  for  more  than  one  year  from  the 
teste  of  socb  writ  unless  renewed.  The  writ  may,  at  any 
time  before  its  expiration,  be  renewed  by  the  party  issuing 
it  for  one  year  from  the  date  of  such  renewal,  and  so  on 
from  time  to  time  during  the  continuance  of  the  renewed 
vrit,  either  by  being  marked  with  a  seal,  bearing  the  date 
of  the  day,  month,  and  year  of  such  renewal  (which  seal  is 
kept  at  the  office  of  the  Masters  of  the  court  out  of  which 
die  writ  issued),  or  by  the  party  giving  a  written  notice  of 
the  renewal  to  the  sheriff,  siftned  by  the  party  or  his  attorney, 
ind  bearing  the  like  seal  of  the  court.  A  writ  of  execution 
io  renewed  has  effect  and  is  entitled  to  priority  according  to 


0)  See  Miller  t.  Bowden,  1  C.  &  J.  563. 
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the  time  of  its  oriorinal  delivery.  (*)  Writs  issued  before  the 
24th  October,  1852,  if  unexecuted,  did  not  remain  in  force 
for  more  than  six  calendar  months  after  the  24th  October^ 
1854,  unless  they  were  renewed.  (*) 

Succession  of  writs.^ — The  jud^ent  creditor  may  haye 
several  writs  running  at  the  same  time,  either  of  a  different 
species,  into  the  same  county,  or  of  the  same  species  into 
different  counties,(')  but  only  one  should  be  executed.(^) 
Writs  at  the  same  time  in  the  sheriff^s  hands  are  entitled  to 
priority  according  to  the  order  in  which  they  were  lodged- (*) 
The  judgment  creditor  may  abandon  an  unexecuted  writ 
and  sue  out  another.  (•)  If  part  only  be  levied  under  &fi,fa. 
or  elegit,  he  may,  afVer  the  return  of  the  first  writ,  sue  out 
another  for  the  residue,  but  he  cannot  do  so  until  after  its 
return,  and  the  second  writ  should  recite  the  first,  and  state 
the  amount  levied  under  it.(')  If  nulla  bona  be  returned, 
to  Si  ft.  fa.,  an  alias,  and  after  that  s^  pluriesfi.  fa.  may  issoe 
into  the  same  county,  or  any  other  wnt  into  the  same  county, 
or  a^.  fa.  or  any  other  writ  into  any  other  county ;  if  part 
be  levied  anew  writ  may  issue  for  the  residue.  If  no  mud 
be  extended  under  an  elegit  another  elegit  may  be  issned 
into  another  county,  or,  if  lands  be  extended,  into  the  same 
county,  upon  a  suggestion  that  defendant  has  other  lands, 
and  m  such  case  no  other  writ  than  an  elegit  can  be 
issued.  (*}  If  a  ca.  sa.  be  not  executed  the  plaintiff  may  sne 
out  any  other  writ,  or  an  alias  ca,  sa.  and  after  that  a 
pluries  ca.  sa.  to  the  same  sheriff,  or  any  other  writ  of  exe- 
cution into  any  other  county ;  but  if  executed  no  other  writ 
can  in  general  issue,  unless  he  die  in  execution,  in  which 
case  execution  may  be  sued  out  against  his  lands  or 
goods.(») 

From  what  time  writs  bind  property.^ — ^The  lands  of  the 


(>)  C.  L.  P.  Act,  1852,  8.  124. 

(*)  Ibid.  1854,  B.  94. 

(s)  Dftnn  V.  Harding,  2  Bowl.  803;  Aldridgs  v.  Bawden^  22 
L.  T.  107. 

(«)  Lewis  T.  Morris,  2  C.  &  M.  712. 

(*)  Theobald  ▼  CottereU,  20  L.  T.  212. 

(«)  Lawes  ?.  Codrington,  1  Dowl.  30 ;  Miller r.  Pamell,  6Tiiint  37. 

(')  Chapman  r.  Boteely,  8  M.  &  W.  249 ;  Reg.  v.  The  Sheriff  of 
Essex,  8  Dowl.  5 ;  Hodgkinson  v.  WhaUy,  2  C.  &  J.  86. 

(*)  Foster  v.  Jackson,  Hob.  57;  Cooper  v.  Langworth,  Moore, 
254 ;  Bro.  Abr.  "Elegit,"  15, 

(•)  21  Jac.  1, 0.  24. 
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creditor  are  bound  bjr  the  judgment,  his  goods  and  chattels 
by  the  writ  of  execution:  but  oy  29  Car.  2,  c.  3,  a.  16,  *'no 
writ  of  ^.  /a.  or  other  writ  of  execution  shall  bind  the 
property  of  the  goods  of  the  party  aeatnst  whom  such  writ 
of  execution  is  sued  forth,  but  from  the  time  that  such  writ 
shall  be  deliTered  to  the  sheriff^  undersheriff,  or  coroners  to 
be  executed,*'  who  are  directed  to  indorse  upon  the  back  of 
the  writ  the  date  upon  which  they  received  it.  Notwith- 
standing this  statute,  save  as  to  purchasers  for  a  valuable 
ooDsideration,  the  writ  still  binds  the  party's  goods  from  the 
tnne  of  the  teste ;(')  and  the  sheriff  may  take  the  goods, 
aldiouffh  the  defenduit  has  assigned  them,  after  delivery  of 
the  wnt,  for  a  valuable  consideration,  provided  the  sale  were 
not  in  market  overt.(*)  But  the  property  in  the  goods  is 
not  altered  by  the  writ  until  execution  and  sale.(')  The 
court  will  inquire  into  the  fraction  of  a  day  to  ascertain 
whether  the  conveyance  by  the  defendant  or  tiie  delivery  of 
the  writ  to  the  sheriff  had  priority  in  jpoint  of  time,(^)  save 
in  cases  where  the  Crown  makes  a  claim.  (^)  Notice  to  the 
sheriff  not  to  proceed  until  farther  order  operates  as  a 
suspension  of  the  writ.(*) 

%,  Cfthe  Sheriff's  Warrant  to  execute,  and  where,  when,  and 

how  Write  must  be  executed, 

Sherij^^s  warrant  to  execute."] — ^To  enable  any  other  than 
the  sheriff  or  person  to  whom  the  writ  is  directed  to  execute 
it  there  must  be  a  warrant  from  him,  that  is,  an  order  in 
writing  to  his  officer  to  execute  the  writ.^0  ^^  warrant 
may  be  directed  either  to  the  sheriff's  ordinary  bailiff  or  to 
a  special  bailiff  nominated  by  the  plaintiff  or  his  attorney.  Q) 
A  shmff^s  bailiff  cannot  nuik^  a  deputy,  (*)  and  he  should 
not  be  an  iii&nt.O*)  The  validity  of  the  execution  will  not, 
it  appears,  be  tweeted  by  a  variance  between  the  writ  and 
wanrant.(")    The  warrant  need  not  specify  the  court  out  of 


1  Saund.  219f. 

Samuel  v.  Duke^  6  Dowl.  536 ;  Pafftie  t.  Drewe,  4  East^  523. 

lAiea$  T.  Noekelli,  10  Bing.  157. 

Bowen  t.  Bramidpe,  6  C.  &  P.  140. 

Reg,  T.  Edwardt,  23  L.  J.  165,  Ezoh. 
(•)  Hunt  V.  Hooper,  12  M.  &  W.  664. 
[^)  Hdmon  v.  Lord  Jermyn,  1  Lord  Baym.  190, 
(•)  Porter  v.  Vmer,  1  Chit  E.  613. 
(•)  Jackton  T.  HiU,  10  Ad.  &  £.  484. 


(w)  Ouekeon  r.  Watte,  2  M.  &  R.  313. 


Bote  V.  Tomblimon,  3  DowL  49 ;  WUliamt  v.  Leune,  1  Chit. 
B.6il. 
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which  the  writ  issued.  (>)  If  the  warrant  be  altered  or  filled 
up,  in  its  direction  or  otherwise,  after  it  is  issued,  it  is 
Toid.(')  If  the  sheriff  make  out  the  warrant  before  he  has 
the  writ  in  his  possession  he  is  liable  to  a  penalty  of  10/., (^*) 
and  an  arrest  before  the  delivery  of  the  writ  to  the  shenflT 
is  illegal.  (*)  The  officer  to  whom  the  warrant  is  directed 
should  execute  the  writ ;  if  directed  to  two  or  more  jointly 
and  severally,  any  one  of  them  may,  but,  if  jointly  only,  all 
of  them  must,  execute  the  writ.(^)  It  is  not  necessary,  howo 
ever,  that  he  or  they  should  actually  execute  it,  but  they 
must  be  acting  in  the  execution.(*) 

Time  at  which  writ  must  be  execiUedJ] — ^With  respect  to  the 
time  at  which  a  writ  must  be  executed,  the  sheriff  must 
execute  the  writ  within  a  reasonable  time  after  he  receives 
it,  and  if  he  neglect  to  do  so  the  party  suing  out  the  writ 
may  maintain  an  action  against  him  if  he  sustain  damage.  (0 
He  cannot  refuse  to  execute  the  writ  if  there  be  an  oppor- 
tunity of  executing  the  same,  and  he  is  required  to  do  80.(*) 
The  writ,  however,  may  be  executed  at  any  time  before  it 
is  returnable,  and  if  returnable  immediately  after  the  exe- 
cution thereof,  it  may  be  executed  at  any  distance  of  time.(*) 
1£  returnable  on  a  particular  day  it  may  be  executed  at  any 
time  of  such  day.  (**)  If  the  defendant  die  after  execution 
is  sued  out,  the  writ  may  be  executed  on  his  goods  in  the 
hands  of  his  executor. (")  If  the  plaintiff  should  die,  the 
writ  will  be  executed,  and  his  executor  shall  have  the 
money,(*')  or  it  will  be  paid  into  court  if  there  be  no  personal 
representative.  If,  after  execution  sued  out,  the  defen- 
diuit  be  discharged  from  the  debt  under  the  Bankrupt  or 
Insolvent  Acts,  or  be  protected  from  the  writ,  it  cannot  be 


(1)  AMtley  T.  Goodjer,  2  Dowl.  619. 

(3)  Pearson  t.  Yewetu^  6  Bing.  N.  C.  489 ;  Jaektcn  t.  HilL  10 
Ad.  &  G.  477. 

(>)  6  Geo.  I.e.  21,  B.  53. 

(«)  Hall  J.  Roche,  8  T.  B.  187. 

(»)  Bof/d  T.  Durand,  2  Taunt  161. 

(•)  Bletch  T.  Archer,  Cowp.  65. 

H)  Randett  t.  Wheble,  10  Ad.  &  E.  719 ;  Jaeobe  v.  Humphrey^  2 
C.  &  M.  13 ;  Aireton  t.  Davis,  9  Bing.  740, 

[■)  Mason  t.  Payntcr,  1  Q.  B.  974. 

r»)  Greenshields  ?.  Harris,  9  M.  &  W.  774. 

^i«)  Maudi,  Barnard,  2h^an,  812. 

^iM  WUheri.  Harris,  2  Lord  Baym.  808;  Dms/ord  t.  GaiM- 
smUh,  8  Moo.  145. 

(»)  Clerk  T.  Withers,  2  Lord  Baym.  1073. 
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executed,  nor  can  the  sheriff  execute  the  imt  after  it  has 
been  countermanded.  (') 

WTiere  writ  mmat  he  ear«ctil0(f.]— 'The  writ  must  be  exe- 
cuted within  the  county  or  oUier  place  to  the  sheriff  of 
which  it  is  directed,  otherwise  the  execution  will  be  irregu- 
lar.(*)  It  cannot  be  executed  in  the  Queen's  presence,  nor 
within  the  reree  of  her  royal  pahice,  unless  by  the  leave  of 
the  Board  of  Green  Cloth,(*)  nor  in  the  Queen's  Coufts  of 
Justice  whilst  the  Queen's  justices  are  there  sitting,  (*)  nor 
m  the  Tower.(*) 

Horn  writ  nmat  be  etuetUedl — ^The  sheriff  may  enter  the 
defisndanVs  house  to  execute  we  writ,  and  though  neither 
the  defendant  nor  his  goods  be  there,  he  is  justified  if  he 
had  reasonable  ground  to  suspect  that  he  or  they  were 
thereto  He  may  enter  the  house  of  a  third  person  if  the 
defendant  or  his  goods  are  there,  otherwise  not ;(')  but  he 
must  not,  unless  with  the  licence  of  the  defendant  or  occu- 
pier, remain  a  longer  time  than  is  reasonably  necessary  for 
the  purpose  of  executing  the  writ-f")  In  effecting  an 
entrance  the  sheriff  may  enter  when  tke  outer  door  is  open, 
or  through  any  other  opening;  but  he  cannot  break  open  an 
outer  door  or  window,  (*)  unless  in  the  case  of  a  writ  of 
seisin,  or  habere  facias  possesaionem^  when  he  may  break 
open  the  door  if  deniea  entrance  by  the  tenant,  (i*)  and 
except  also  in  cases  where  the  execution  is  at  suit  of  the 
Queen.  (")  But  having  got  peaceable  entrance  he  may  break 
open  any  inner  door,  cupboards,  trunks,  &c.,  if  necessary.  (*') 
And  goods  it  appears  may  be  taken  through  the  windows  of 
a  house,  if  open.  (^')  The  above  rule  does  not  extend  to  a 
bam  or  outhouse  not  connected  with  or  within  the  same 


Barker  v.  Si,  QuainHn,  1  Dowl  &  L.  642. 
OreenshiM  t.  Pritchard,  8  M.  &  W.  148. 
A.  T.  S<oMf,  ST.  R.736. 
3  BlackBt  Com.  289. 
Baieon  v.  MtLean,  2  Chit  B.  61. 
•)  Semaytu^M  com,  6  Co.  B.  92. 

')  Marrteh  v.  Murray,  18  M.  &  W.  62;  Johruon  r.  Leigh,  6 
Tannt  246 ;  Huiehmeon  ▼.  Birch,  4  Tannt.  619. 
(•)  Doe  T.  7Vy«,  6  Bing.  N.  C.  673. 
(•)  Semayne  t.  Oreahtun,  Moore,  668. 

Jw)  Semayn^e  caae,  6  Co.  B.  91. 
")  Lannock  T.  Brown,  2  B.  &  A.  692;  Sir  Thmnoi  Kemp  and 
indeor's  eaee,  4  Leon.  41. 

HtUehineon  T.  Birch,  4  Ttant  619. 
1  BolL  Abr.  671,  pi.  7. 
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curtilage  with  the  dwelling-house,  the  outer  door  of  which 
may  be  broken  open  without  any  preyious  demand  or  refusal 
of  admission, (*)  and  a  prior  illc^  entry  to  execute  a^./a. 
does  not  vitiate  a  subsequent  legal  entry,  if  the  first  were 
abandoned.  (*)  Likewise,  if  the  defendant,  after  airest  on  a 
capias^  escape  into  his  own  or  another  house,  the  outer  door 
may  be  broken  open  to  retake  him  on  fresh  pursuit,  and 
after  a  demand  of  admission ;(')  or  if,  upon  pursuit,  he  has 
takes  refuge  in  the  dwelling-house  of  a  third  person,  or  if 
his  goods  have  been  brought  there  to  j)revent  the  execution, 
the  sheriff  may,  on  demand  and  refusal,  break  open  the 
outer  door  of  such  dwelling-house.  (*)  The  sherin  or  his 
officer  may  justify  breaking  open  the  outer  door  in  order  to 
get  out  where  he  has  been  locked  in;(*)  or  if  forcibly 
expelled  aJ^er  a  lawful  entry,  he  may  break  open  the  door  to 
gam  admission, (*)  or  to  carry  away  goods  where  he  has  no 
other  means  of  effecting  his  object.  (')  A  sworn  and  known 
officer  need  not,  but  a  special  bailiff  must,  if  demanded, 
show  his  warrant.  (*) 

3.  Cf  the  execution  of  the  Writ  of  Fieri  FadoM. 

Seizure  and  sale.'] — ^The  officer  in  execution  of  the  writ 
having  seized  the  goods  leaves  an  assistant  in  possession 
until  an  inventory  of  them  be  made,  when  he  removes  them, 
or,  if  the  person  in  whose  premises  they  are  consents,  sells 
them  there. (*)  The  sale  must  be  made  within  a  reasonable 
time,(**)  but  it  need  not  be  by  auction,  (")  and  although  the 
eoods  cannot  be  delivered  to  the  execution  creditor  in  satis- 
raction  of  his  debt(")  they  may  be  sold  to  him  for  their  real 
value.  (")  The  sale  conveys  an  indefeasible  title,  unless  the 
writ  were  void  or  the  goods  the  property  of  a  stranger.  (") 

(»)  Penton  r.  Brown,  1  Sid.  181. 
(*)  Percivali.  Stamp,  9  Kzeh.  167. 
(s)  Lloyd  Y,  Sandilands,  8  Taunt.  260. 
1)  Semayne*M  case,  6  Co.  93  a;  Genner  j.  S^tarke,  1  Balk.  79. 
>)  White  T.  Wiltshire.  Palm,  52. 

(•)  Aoa  Kurboolie  Mahomed  t.  The  Queen,  4  Moore,  239. 
Pugh  T.  Grifiths,  7  A.  &  E.  838. 

MackaUf/'scase,  9  Rep.  69 ;  but  see  Hall  v.  Roche,  8  T.  B.  188. 
Aikenhead  t.  Blades,  5  Tannt  198. 
Aireton  t.  Davis,  9  Bing.  740. 
Keighley  t.  Birch.  3  Camp.  521. 
Thompson  v.  Clark,  Cro.  Eliz.  604. 
^*)  Hannaman  t,  Bowleer,  25  L.  J.  69,  Exch.;  Leader  v.  Danvers, 

&  P.  360. 

(}*)  Doe  J.  Thorn,  1  M.  &  S.  425 ;  Farrant  v.  7AompMm,  2  B.  & 
Rl. 


) 
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If,  hawereTj  the  defenduit  should  pay  the  debt  and  costs  to 
the  sheriff  or  officer,  it  is  a  discharge  of  the  execution  :Q) 
sad  the  sheriff  maj  take  a  bond  conditioned  to  pav  the 
money  into  court  at  the  return  of  the  ^.  /a.(')  The  sheriff 
maj  withdraw  without  sale  on  the  order  of  the  plaintiff^s 
tttoiney.C) 

Pofmmi  of  arrears  of  rent,"] — Goods  seized  on  demised 
premises  cannot  be  remoyed  unless  the  landlord  be  satisfied 
nifl  arrears  of  rent,  not  exceeding  one  year's  rent  ;(*)  but  if 
the  pRmises  be  let  at  a  weekly  rent,  the  landlord  can  claim 
only  lor  four  weeks'  arrears ;  and  if  for  any  other  term  less 
than  a  year,  then  for  lour  such  terms  or  times  of  payment.  (*) 
The  statute  of  Anne  contemplates  a  tenancy  subsisting  at 
die  time  of  the  exteution  and  at  a  rent  certain.  (')  It 
extends  only  to  the  immediate  landlord,  therefore  a  ground 
bndkMd  has  no  claim  for  his  rent  under  an  execution 
against  the  under  leasee,(')  but  it  includes  the  case  of  lessee 
and  ander-teDant,(")  and  of  the  executor  and  administrator 
of  a  deceased  landlord  for  rent  due  in  his  lifetime,  (*)  and  of 
forehand  rent  dae  at  the  time  of  the  seizure  :(^*)  and  it 
ap(4ies  where  goods  of  a  third  person  not  liable  to  seizure 
are  taken,(")  and  although  the  seizure  be  of  crowing  crops 
the  rent  most  be  paid.(^*)  The  landlord's  chum  must  be 
confined  to  arrears  due  at  the  time  of  the  seizure.  (**)  He  is 
not  obfised  to  pay  poundage  on  the  amount  of  rent  levied 
for  hinL(>*)  If  the  goods  are  not  sufficient  to  satisfy  the 
arrears  <^  rent,  the  shmff  should  withdraw  without  sellinc, 
and  he  is  safe  in  pursuing  that  course,  (**)  for  rent  need  only 


(>)  SwinMtead  t.  Lydall,6  Hod.  296. 

O  Beawfaa^s  ease,  5  Co.  Bee.  99  b. 

(')  Levi  T.  Abbot,  4  £xch.  688. 

{*)  8  Anne,  e.  14,  a.  1;  WoUatton^  appellant,  Siqffardf  respondent, 
15  C,  B.  278. 

(•)  7  &  8  Tict  c  96,  i.  67. 

O  Riteiey  t.  Myle,  11  M.  A  W.  16. 

V}  BmnefM  ewe,  2  6tr.  787. 

(*)  Thuroood  t.  RieKareUon,  7  Bing.  428. 

(*)  Paignws  t.  Windham,  I  Str.  212. 

(<•)  Harrison  y.  BarryJVtifHt,  690. 

(")  ForsUr  t.  Cookson,  1  Q.  B.  419. 

(»}  AjUen  T.  Uoyd,  2  Ir.  Law  Bep.  (N.  S.)  53. 

{fy  Botkins  ▼.  Kniffht,  1 M.  &  8.  245. 

(»«)  Gore  T.  OofUm,  1  Str.  643. 

(**)  Cocker  t.  Muwrove,  9  Q.  B.  223 ;  Foster  r.  Bilton^  1  Dowl. 
35;  Caloert  t.  Jol^e,  2  B.  &  Aid.  418. 
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be  paid  where  the  goods  are  removed, (^  bat  until  removal 
they  are  in  custodia  legU,  and  cannot  be  distr^ned  on  for 
rent.(')  A  bill  of  sale  of  the  goods  does  not  constitute  a 
removal,(*)  but  if  the  sheriff  receive  the  proceeds  under 
such  bill  of  sale,  he  will  be  compelled,  on  motion,  to  pay 
over  a  yearns  rent  to  the  landlord.  (*)  The  practice  is  for 
the  sheriff  to  take  enough  to  satisfy  both  the  landlord  and 
the  execution  creditor,  and  to  make  the  payment  to  each 
ofthem.(») 

Taxes  must  be  paid.'] — ^The  Queen's  taxes  due  at  the  time 
of  the  seizure,  to  the  extent  of  one  year's  arrears,  must  be 
paid  by  the  sheriff  to  the  collector  before  sale  or  removal.(*) 

What  property  tnay  be  taken.] — As  to  the  property  which 
may  be  taken,  the  sheriff  may  seize  all  personal  goods  and 
chattels  belonging  to  the  ddendant  which  can  be  8old,(') 
wearing  apparel  actually  in  use  excepted ;(")  and  any  money 
or  bank  notes,  cheques,  (*)  bills  oi  exchange,  promissory 
notes,  bonds,  specialties,  or  other  securities  for  money, 
belonging  to  the  person  against  whose  effects  the  fi.  fa.  is 
issued.  (^^  Money  seized  and  in  the  hands  of  the  sheriff  ia 
in  the  same  case  as  money  the  proceeds  of  goods  sdzed.(^>) 
The  sheriff  may  also  sell  a  lease  or  term  of  years,(*')  or  an 
annuity  for  years,  (")  belonging  to  the  defendant ;  but  he 
cannot  sell  a  mere  ec^uitable  interest,  such  as  an  equi^  of* 
redemption,  (1^)  nor  thmgs  fixed  to  the  freehold,  and  wnich 
go  to  the  heir  and  not  to  the  executor. (^)    But  he  may  sell 


>)  White  r.  Binatead,  IZ  C.  B.  9(A. 
»)  Wharton,  t.  Nay  lor,  12  Q.  B.  673. 


(*)  SmaUmah^  v.  Pollard,  6  M.  &  ^  1001. 
m  Sunbolfj.  Alford,  3  M.  &  W.  254. 


West  V.  Hedges,  Barnes,  211 ;    Henehat  v.  Kmpson,  2  WiU. 
140. 

Wintle  T.  Freeman,  11  A,  &  E.  648. 
43  Oeo.  3,  c.  99,  s.  37. 
[^)  Legge  t.  Evans,  6  M.  &  W.  36. 


Courtoy  t.  Vincent,  15  Beav.  486;  21  L.  J.  291,  Ch.;  S.  C, 
TTaite  t.  Jeffreys,  15  Jar.  435. 

n^)  1  &  2  Vict,  c  110,  8. 12.  As  to  what  money  may  be  taken,  see 
Barrieonj.  Paynter,  6  M.  &  W.  387;  Woody,  Wood,^  Q.  B.397; 
Masters  ▼.  Stanley,  8  Bowl.  169. 

[II)  CoUingridge  t.  Paxton,  11  C.  B.  683. 

^M)  Taylor  i.  Cole,  3  T.  E,  294. 

^")  York  J.  Ttoyne,  Cro.  Jac.  79. 

[i«)  SeoH  T.  Scholey,  8  East,  467. 

IS)  Winn  v.  Ingilby,  5  B.  &  A.  625. 
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nteiMJIft  fixed  by  the  defendant  for  the  purposes  of  his  trade  ;(^) 
and  fixtures  which  may  be  remoyed  oy  the  tenant.  (')  He 
may  seize  com,  and  other  articles  raised  by  the  industry  of 
man,  which  are  emblements  and  go  to  the  executor ;(')  but 
things  which  yield  no  annual  profit,  or  are  produced  without 
hibour,  are  not  emblements,  tney  go  to  the  heir,  and  cannot 
be  taken.  Where  the  hinds  are  let  to  farm,  Uie  shenJOT  is 
prohibited  by  the  56  Geo.  3,  c.  50,  ss.  1,  2,  from  seizing  any 
straw,  chafi^  colder,  turnips,  manure,  compost,  ashes,  or  sea* 
weed,  in  any  case  whatsoever ;  and  any  hay,  grass,  or  grasses, 
whether  natural  or  artificial,  tares,  yetches,  roots,  or  yege- 
tables  being  produce  of  such  lands,  where  there  is  any 
coyenant  or  agreement  not  to  take  the  same  off  the  lands, 
and  of  which  the  sheriff  has  notice.(*^  [See  subsequent 
sections  of  the  above  act  for  the  mode  m  which  the  sale  of 
such  fiu-m  produce  must  be  made.] 

fno9e  property  maif  be  taken."] — ^If  the  sheriff  have  any 
doubt  whether  any  goods  are  the  property  of  the  defendant 
or  » tliiHl  pMty,  he  m.y  impaneU  joir  to  inquire  in  whom 
the  property  is  vested  :(*)  after  seizure  he  may  have  recourse 
to  an  interpleader  issue.  If  he  seize  the  goods  of  a  stranger 
he  is  liable  to  an  action. (*)  Where  the  execution  is  against 
a  husband,  a  term  vested  in  him  in  right  of  his  wife  may  be 
scdd  ;(0  but  not  goods  vested  in  trustees  before  marriage 
.for  her  benefit  akhough  in  his  possession :(")  goods  pur- 
diaaed  by  the  wife  out  of  money  paid  to  her  by  trustees 
under  a  settlement  to  her  separate  use,  may  be  seized, 
unless  they  were  bought  by  her  as  agent  of  the  trustees.(*) 
The  eoods  of  a  woman  cohabiting  witii  the  defendant  cannot 
be  taiken,  although  she  passes  for  his  wife.(**)  The  goods  of 
a  testator  or  intestate  cannot  in  general  be  taken  in  exe- 
cution for  the  personal  debt  of  the  executor  or  administrator, 
unless  he  has  converted  the  goods.  (")  Where  the  Ji.  fa.  is 
against  one  of  the  two  partners  the  sheriff  may  seize  the 


? 


1)  Farnmt  v.  Thompton,  5  B.  &  A.  826. 

*)  Storeri.  Hunier,  3  B.  &  C.  368. 
,»)  Alien  T.  Llovd,  2  Ir.  Law  R.  (K.  8.)  53. 
(«j  Wilmot  T.  &te,  23  L.  T.  76  0.  B. 
(S)  Farr  v.  Newman,  4  T.  B.  638. 
(•)  Sandereon  t.  Baker,  2  W.  Bl.  832. 
(0  Farr  r.  Nettman,  4  T.  R.  638. 
(•)  HeseUngUm  t.  GO/,  3  T.  B.  620  n. 
(•)  Came  v.  Briee,7  M.  &  W.  183. 
(w)  GUuepoole  ▼.  Young^  9  B.  &  G.  686. 
(")  Qitichi.  Stamee,  IB.  &  P.  293. 
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goods  of  both,  and  sell  the  defendant's  undivided  moiety  in 
uiem ;  in  which  case  the  seizure  does  not  divest  the  other 
party  of  his  property  in  the  goods,  but  the  vendee  will,  it  is 
siud,  be  tenant  m  conunon  with  him.(^) 

Goods  pawned^  or  let,"] — Goods  pawned  or  gaged  for  a 
debt  with  the  defendant,  and  goods  demised  or  let  to  him, 
may  be  seized,  but  cannot  be  sold  absolutely. (*)  Goods  of 
the  defendant  pawned  and  leased  to  another  may  be  sold, 
subject  to  the  nght  of  the  pawnee  or  lessee,  but  not  seized 
Ix^ore  the  end  of  the  bailment  or  term.Q)  Goods  held  hy  8 
party  in  right  of  a  lien  cannot  be  taken  m  execution  against 
mm.(^)  Goods  in  the  hands  of  a  receiver,  appointed  in  a  stiit 
in  the  Court  of  Chancery,  cannot  be  taken  m  execution.  (*) 

Goods  fraudulently  assigned."] — ^If  the  defendant  sell  his 
goods  after  delivery  of  the  writ  to  be  executed,  the  sale  is 
void  as  against  the  execution  creditor,  unless  made  T  in 
market  overt.  (*)  And  an  assignment,  though  before  the 
delivery  of  the  writ  to  the  sheriflf,  if  made  fraudulently  to 
delay,  hinder,  or  defraud  creditors  is  void  as  against  them.(9 
Where  the  writ  under  which  goods  are  seized  is  founded  on 
a  judgment  fraudulent  against  creditors,  the  sheriff  is  bound 
to  sen  them  under  a  subsequent  writ  founded  on  a  homafide 
debt  ;r*)  and  to  reseize  them  if  he  has  assigned  them  under 
the  pnor  execution.  (*) 

Goods  privUegedJ] — ^The  goods  of  ambassadors  and  other 
public  mmisters  of  foreign  states  at  this  Court  are  privi- 
leged ;(^*)  and  so  are  the  goods  ecclesiastical  of  clergymen.  (") 
Goods  distrained  cannot  be  seized  in  execution. (*^ 

(>)  Johnson  t.  Evans,  7  Scott  N.  R.  1035 ;  8.  C,  1  D.  &  L.  935 ; 
Eeydon  t.  Heydon,  1  Sftlk.  392;  Burton  t.  Green^  3  C.  &  P.  306; 
Boimet  ▼.  MenU^  A.  &  E.  127. 

(*)  Dean  t.  Whittaker,  1  C.  &  F.  347;  Bogws  v.  Kennay, 
9  0.  B.  592. 

(*)  Scott  T.  Scholey,  8  East,  476. 

b)  Legg  v.  Evans,  6  M.  &  W.  36. 

(»)  Russell  V.  East  Anglian  Railtoay  Company,  20  L  J.  257,  Ch.; 
8.  C,  3  Macn.  &  0.  104. 

(•)  Samusl  T.  Duke,  6  BowL  536. 

r)  13  Ells.  c.  5;  Christopherson  v.  Burton.  3  £zeh.  160;  Gale 
V.  WiUiamson,  8  M.  &  W.  405. 

(•)  Imray  t.  Magnay,  11  M.  &  W.  267. 

f*)  ChrUtopherton  t.  Burton,  3  Exch.  160. 

[")  7  Anne,  c.  12,  8.  3. 
»)  Walwyn  ?.  Awberry,  2  Mod.  257. 
»)  Reddeil  t.  Stowsy,  2  M.  &  Bob.  858. 
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Goods  ofbanknqifU.y-'BeSbre  the  12  &  13  Yict.  c.  106,  all 
execution  after  an  act  of  bankruptcy  committed  by  tbe^ 
debtor,  followed  by  a  commission  or  fiat,  were  Toid;(^) 
bat  nich  executions  are  now  rendered  yalid  by  the  133rd 
sectuHi  of  that  act,  if  bond  fide  executed  by  seizure,  if  against 
the  land  and  tenements  of  the  bankrupt,  and  by  seizure  and 
nle  if  against  his  goods  and  chattels,(*)  before  the  date  of 
the  fiat,  or  the  filing  of  the  petition,(*)  provided  the  person 
it  whose  snit,  or  on  whose  account  the  execution  has  issued, 
bid  not  at  the  time  of  so  executing  or  levying  such  execn- 
tbn,  or  at  the  time  of  making  any  sale  thereunder,  notice  of 
SOT  prior  act  of  bankruptcy  by  him  committed.  Notioe 
to  the  accredited  agent  of  a  body  corporate  or  public  com- 
pioy  is  notioe  to  the  body  corporate  or  company.  (^)  Notice 
to  an  agent  or  to  the  attorney  m  the  cause  is  sufficient  ;(*)  bnt 
not  to  the  attome3r's  clerk,(*)  unless  he  haye  the  manage- 
ment of  the  caaae.(0  Notice  to  the  sherifTs  officer  in 
poeaeasion  is  not  enough.  (*)  The  knowledge  of  one  of  two 
pBTtoen  is  prind/ade  the  knowledge  of  both.(*) 

Priofity  of  writs.'] — ^If  two  writs  of fi.  fa,  are  delivered  to 
tbe  dberiff  against  the  same  person,  he  must  execute  that 
first  which  was  first  delivered,  though  both  were  deUvered  on 
the  same  day.(**)  If  on  the  delivery  of  the  second  he  has 
fussed  goods  under  the  first  writ,  he  may  be  said  imrne- 
^itely  upon  the  delivery  of  such  second  writ  to  have  seized 
g<>ods  under  it  also  ;(**)  so  that  if  the  first  be  firaudulent,  set 
ttide,  withdrawn  or  suspended,  the  second  has  priority.(^*) 

(»)  Gariand  T.  Helvar,  4  Binff.  N.  C.  7. 

Q)  Whitmars  v.  Grtm,  13  Ji.  &  W.  104;  HiUton  r.  Cooper, 
2LH.  ftp.  104;  ^andiah  ▼.  /2o««,3  Ezch.  527;  SmaUcomU  v. 
OUttr,  13  H.  ft  W.  77 ;  Belcher  ▼.  Magnay,  12  M.  ft  W.  102. 

(")  Ward  T.  DaUon,  7  C.  B.  643 ;  Freeman  v.  Whitaker,  19  L.  J. 
231.  £xeb. ;  Ramsey  ▼.  Eaton,  10  M.  ft  W.  22. 

f*)  12  ft  13  Vict,  c  106.  8.  87. 

(')  BothweU  T.  TimbreU,  1  Dowl.  K.  8.  778. 

(*)  Pemtett  r.  Stevens,  6  Dowl.  &  L.  167. 

(0  Pike  V.  Stefsnt,  12  a  B.  465. 

(*)  Ranuey  v.  Eaton,  10  M.  ft  W.  22. 

(')  Edwards  ▼.  Cooper,  1 1 Q.  B.  33.  As  to  what  notice  is  snflSclent, 
^  Vdale  ▼.  IVaUon,  14  M.  ft  W.  254;  FoUett  ▼.  Hoppe,  6  C.  B. 
226;  Green  v.  Laurie,  1  Exch.  335;  Contaay  t.  WaU,  1  C.  B.  643 ; 
Loekimaton  v.  EUiott^  7  M.  &  0.  538;  Hocking  t.  Aeraman^  12 
H.  ft  W.  170. 

V*)  Hutchinson  v  Johnson,  1 T.  B.  729. 

(")  Chambers  v.  Colman,  9  Bowl.  588. 

(»)  Hunt  T.  Hooper,  12  M.  &  W.  664;  Burr  v.  Freothy,  1  Bing. 
71;  Lasiek  ▼.  CrowUr,  8  B.  ft  C.  132. 
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Return.'} — The  sheriff  returns  jSm/pcTgenerally,  or  fieri 
feci  as  to  part,  specifying  their  value,  and  nulla  bona  aa  to 
the  residue.  (^)  If  there  are  no  goods  applicable  to  the 
writ,(*)  or  if  there  has  been  no  seizure,  or  tne  proceeds  of  a 
seizure  have  been  exhausted  in  payment  of  rent,  or  satis- 
faction of  a  prior  writ,  he  returns  nulla  bona.(^)  Or  he 
returns  that  the  goods,  specifying  their  value,  remain,  in 
his  hands  for  want  of  buyers,  (*)  or  that  error  has  been 
brought.  (^)  A  return  that  the  sheriff  seized  the  goods 
and  kept  possession  until  he  received  from  the  attorney 
of  the  plamtiff  an  order  to  withdraw  from  possession,  is 
good.(«) 

Venditioni  exponasJ] — Where  the  return  is  that  the  goods 
remain  in  the  sheriff's  hands  for  want  of  buyers,  a  writ  of 
venditioni  exponas  must  be  sued  out  to  compel  a  sale  of  the 
goods.  (9  If  the  seizure  has  been  of  goods  to  the  amoant 
of  part  only  of  the  debt,  there  may  be  a  venditumi  exponas  as 
to  such  part,  and  tifi.fa,  for  the  residue  in  one  wnt.  The 
sheriff  is  bound,  after  the  delivery  of  the  venditioni  exponas^ 
to  sell  the  goods ;  (*)  but  not  at  the  value  set  upon  them  in 
his  return  to  the  fi.  fa, ;  (*)  and  he  cannot  apply  the 
proceeds  in  satisfaction  of  another  writ.  (**) 

Form  of  venditioni  exponas."} — ^The  following  is  the  form 
of  a  venditioni  exponas. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britian  and  Ireland,  Qaeen,  Defender  of  the  Faith.  To  the  sheriff  of 
,  greeting.  Whereas,  by  oar  writ  we  lately  commanded  yon  that, 
[iftuedout  of  the  Court  of  Exchequer^  "  yon  shonld  omit  not  by  reason 
of  any  liberty  of  jour  county,  but  that  yon  shonld  enter  the  same,**  &c] 
of  the  goods  and  chattels  of  C.  D.  in  yonr  bailiwick,  yon  shoold  cause 
to  be  made  £        ,  which  A.  B.,  lately  in  oor  Court  of  ,  re- 


(>)  Willett  ▼.  Sparrow,  6  Tannt,  676. 

(*)  ShtUtoek  T.  Garden,  6  Ezch.  725. 

(*)  Cocker  T.  Muagrove,  9  Q.  B.  223;  Winile  t.  Freeman,  11 

A.  &  E.  639. 

r«)  Chambers  v.  Coleman,  9  Dowl.  688. 

(})  C leghorn  t.  Deeangee,  3  Mod.  83. 

(•)  Levi  T.  Abbott,  4  Exch.  688. 

(H  Cameron  y.  Reynold,  Cowp.  406. 

(•)  Keightley  t.   Birch,   3  Camp.  621 ;    Leader  j.  Darners,  1 

B.  &  P.  359. 

(•)  Charter  v.  Peters,  Cro.  Elis.  698. 

(»)  RughM  J.  Rees,  4  M.  &  W.  468 ;  Dod  y.  Colman,  9  Dowl. 
916. 
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covered  against  liim,  whereof  the  said  G.  D.  was  oonvioted,  together 
with  interest  at  the  rate  of  4L  per  oeDtnm  per  annnm  from  the 
daj  of  ,  JuD.        ,  QD  which  daj  the  judgment  aforesaid  was 

entered  iip»  and  shoold  hare  that  money  with  such  interest  as  aforesaid 
before  us  [or,  **  before  oar  justices,**  or^  "  before  the  barons  of  our 
Exchequer**]  at  Westminster,  immediatelj  after  the  execution  thereof  to 
be  rendered  to  the  said  A.  B.,  and  that  you  should  do  all  such  things 
as  by  the  statute  passed  in  the  second  year  of  our  reign  you  were 
authorized  and  required  to  do  in  that  behdf,  [asm  the  vrii  ofJLfa^ 
And  yon  at  a  day  now  past  returned  to  us  [or  inthe  C,  P^  **  to  our 
justioes,"  or  m  the  Exchequer,  **  to  the  barons  of  our  Exchequer  **] 
at  Westminster,  that  by  virtue  of  the  said  writ  to  you  durected,  you  had 
taken  goods  and  chattds  of  the  said  C.  D.  to  the  Talue  of  the  money 
and  interest  therein  mentioned,  which  goods  and  chattels  remained  in 
your  hands  for  want  of  buyers,  and  that  therefore  yon  could  not  have 
that  money  and  interest  before  us  [or  in  the  C,  P.,  "  before  our  said 
justices,*'  or  in  the  Exchequer,  *'  before  our  said  barons,*']  at  the  day 
snd  place  therein  contained  as  you  were  thereby  commanded.  Therefore, 
we  being  desirous  that  the  said  A.  B.  should  be  satisfied  thesud  money 
sad  interest  aforesaid,  command  you  that  you  expose  to  sale  and  sell,  or 
cause  to  be  sold,  the  said  goods  and  chattds  of  the  said  C.  D.,  so  by  you 
tsken  as  aforesaid,  for  the  best  price  you  can  get  for  the  same,  and  at 
ksst  for  the  said  money  and  interest,  and  have  the  money  so  arising  from 
such  sale  before  us  [or  in  the  C.  P.,  *' before  our  justices"  or  in  the 
Exdiequer,  ^'before  the  barons  of  our  Exchequer"]  at  Westminster, 
immediately  after  the  execution  hereof  to  be  rendered  to  the  said  A.  B^ 
lad  have  you  there  then  this  writ. 

Witness,  &c 

JHttringoB  nuper  vicecomitem.'] — ^Wh^re,  after  the  sheriff 
has  returned  that  the  goods  remain  in  his  hands  for  want  of 
bnyers,  he  goes  out  of  office,  the  plaintiff  may  sue  out  a 
diMiringas  nttper  vieecomitem^  directed  to  the  present  sheriff, 
commanding  him  to  distrain  the  late  sheriff  to  sell  the 
goods,(>)  and  unless  he  do  so  lie  will  forfeit  issues  to  the 
amount  of  the  debt ;  and  if  further  costs  haye  been  incurred 
bj  reason  of  the  delay,  the  court  will,  upon  motion,  increase 
iasues  to  meet  such  costs.  (') 

Remedy  for  amount  of  levy,"] — If  the  sheriff  do  not  pay 
over  the  amount  of  the  levy  to  the  execution  creditor,^  the 
latter  may,  in  case  a  return  of  fieri  feci  has  been  made, 


(»)  Oerk  T.  WUhere,  6  Mod.  290. 

(s)  PhiUipe  t.  Morgan,  4B.  &  A.  662;   NoweU  t.  Underwood, 
6  Dowl.  229. 
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proceed  against  him  for  the  amount  bj  rale  of  coiirt,0) 
or  by  action ;  (*)  and  in  case  no  retnrn  has  been  made,  lie 
may  maintain  an  action  against  the  sheriff  or  his  execntars 
for  the  money  levied,  (*)  though  the  money  has  not  been 
demanded,(*)  but  the  sheriff's  poundage  will  be  deducted.(*) 

FortM  qf  Moriti  of  fieri  facias,"} — The  following  forms  of 
fi.fa.  are  given  by  the  schedule  annexed  to  Reg.  Gen.  H.  T^ 
16  Vict.  They  are  to  be  used  with  such  alterations  as 
the  nature  of  the  action,  the  description  of  the  court  ix& 
which  the  action  is  depending,  the  character  of  the  parties, 
or  the  nature  of  the  case,  may  render  necessary ;  but  any 
Tariance  therefrom,  not  being  in  matter  of  substanoe,  does 
not  affect  their  validity  or  regularity.  (*) 

No.  1.  Writ  of  Fieri  Facias  on  a  Judgment  for  Plaintiff: 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britiao  and  Inland,  Queen,  Defender  of  the  Faith ;  to  the  aheriff 
of  greeting.     We  coAimand  yon,  that  [t^  sued  ofU  <i(f  fAa 

JSbcAejtMT  My,  '*  we  command  yon  that  yoa  omit  not  by  reason  of  any 
liberty  of  yoar  oonnty,  bnt  that  yoa  enter  the  same,  and  **]  of  the 
goods  and  chattels  of  C.  D.  in  yonr  bailiwick  yoa  canse  to  be  made 
£  \iht  am/fMHii  of  all  the  money  recovered  by  ike  judgment"]  which 

A«  B.  lately  in  our  Court  of  Qoeen's  Bench  [or  *'  Common  Pleas,"  or 
**  Ezoheqaer  of  Pleas,"  as  the  case  mag  be]  recoTered  against  him, 
whereof  the  said  C.  D.  is  oonTicted,  together  with  interest  oo  the 
said  sam  at  the  rate  of  foor  ponnds  per  centom  per  anomn  from  the 
day  of  in  the  year  of  oar  Lord  (')  on  which  day  the  jodg> 
ment  aforesaid  was  entered  up,  and  have  that  money  with  sncb  interest 
as  aforesaid  before  as  [or  in  the  C,  P.,  **  before  oar  jnstioes,**  or 
M  the  Exchequer^  **  before  the  barons  of  oar  Excheqoer, '  as  the  ease 
mag  be]  at  Westminster,  immediately  after  the  ezecation  hereof,  to  be 
rendered  to  the  said  A.  B. ;  and  that  yon  do  all  soch  things  as  by  the 
statate  passed  in  the  second  year  of  our  reign  yoa  are  aathorizcd  and 
required  to  do  in  this  behalf.  And  in  what  manner  yoa  shall  have 
executed  this  oar  writ  make  appear  to  as  [or  tn  <Ae  C.  P.,  "  to  oar 

(1)  Wood  T.  Wood,  6  Jar.  626;  see  Stoekdale  t.  Hansard.  1  A. 
&E.253. 

(>)  Dale  T  Birch,  3  Camp.  347. 

(s)  Perkinson  t.  Giljord,  Cto.  Oar.  639;  Cocbrasny.  WeUbge^ 
2  Show.  79. 

(«)  Dale  T.  Birch,  3  Camp.  347. 

(•)  LongdiU  t.  Jones,  1  Stark.  345. 

?•)  Beg.  Gen.  H.  T.  16  Yict  "  f  onns  of  Proceedings." 

C)  The  day  on  which  the  lodgment  was  entered  ap,  or  if  entered 
np  prior  to  the  1st  of  October,  1838,  say,  "fiwm  the  1st  day  of 
October,  in  the  year  of  oar  Lord  18^"  omitting  the  words,  ^on 
which  day  the  jodgment  afisresaid  was  entered  ap." 
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juilieeB,**  arm  the  SwAeqmr,  "to  the  baroofl  of  onr  Eieheqner,"  m 
the  cam  may  he]  at  Westminster,  immediately  after  the  execatioa 
heno^  sod  hsTe  yoa  there  then  this  writ 

Witness,  at  Westminster,  the  daj  of  , 

in  the  year  of  our  Lord  . 

Ab.  2.  WrU  of  Fien  Facias  on  a  Judgment  for  DeU, 

l^The  tame  at  No,  1  down  to  "  liberty  of  jonr  eonntj,  bat  that  yoa 
soter  the  same,  and,**  then  contimie  a»  JbiOowi]  caose  to  be  made  of 
the  goods  and  chattels  in  year  bailiwick  of  A.  B.,  £  ,  which  lately 
m  oor  Coort  of  Queen's  Bench  \or  "  Common  Pleas/'  or  "  Ezcbeqner  oif 
Pless,"  Of  the  case  may  he\  were  awarded  to  G.  D.,  for  his  costs  of 
defeooe  in  an  action  lately  proeecnted  in  oor  said  conrt  by  the  sud 
A.  B.  against  the  said  C.  D.,  whereof  the  said  A.  B.  is  convicted  ; 
U^gether  with  interest  on  the  said  sum  at  the  rate  of  foar  poonds  per 
eentom  per  annum,  from  the  day  of  in  the  year  of  oor 

Lofd  (>),  on  which  day  the  judgment  aforesaid  was  entered  np,  and 
hare  yoa  that  money  before  as  [or  m  the  Common  Pleas^  **  before  oar 
justices,"  or  in  the  Ezcheqner,  "  before  the  barons  of  oar  Ezcheqaer," 
[oi  the  caee  may  60]  at  Westminster,  immediately  after  the  execation 
hereof,  to  be  rendered  to  the  said  C.  D.,  and  that  yoa  do  all  sach 
thogs  as  by  the  statate,  &c   \The  tame  at  in  No.  I  to  the  endJ] 

No,  3.    Writ  qf  Fieri  Facias  on  a  Rule  for  Payment  of 

Money. 

[The  tame  as  m  No.  1  down  to  **  liberty  of  yoor  ooonty,  bat  that  yoa 
eater  the  same,  and,''  then  contimie  oifolhwsj  of  the  goods  and  chattels 
of  G.  D^  in  your  bailiwick,  for  caose  to  be  made,  £  ,  whieh  lately 

in  our  Coort  of  Qaeen's  Bench  [or  *'  Common  Pleas,"  or  "  Exchequer  dT 
Pless,"  OS  the  eate  may  he"]  by  a  rale  of  oar  said  coart,  dated  the 
day  of  A.D.  ,  were  ordered  to  be  paid  by  the  said 

C.  D.  to  A.  B.,  and  that  of  the  said  goods  and  chattels  of  the  said 
C.  D.  in  year  bailiwick,  yoo  farther  cause  to  be  made  interest  npon  the 
■id  som,  at  the  rate  of  foor  poonds  per  centum  per  annum,  from  the 
day  of  in  the  year  of  our  Lord        ('),  on  which  day  the 

Bud  rule  was  made,  and  ha^e  that  money,  together  with  such  interest 
u  afoKsaJd,  before  us  [or  in  the  Common  Pleat,  "  before  our  justices,'* 
or  in  the  Exchequer,  "  before  the  barons  of  onr  Exchequer,  at  the  caee 
may  be]  at  Westminster,  immediately  after  the  execution  hereof,  to  be 


0)  The  day  on  whieh  jadgment  was  entered  up,  or  if  entered  up 
I«ior  to  the  1st  day  of  October,  1838,  say,  "from  the  Ist  day  of 
Oetober,  in  the  year  of  onr  Lord,  1838,"  omitting  the  words  "  on 
whieh  day  the  jadgment  aforesaid  was  entered  up." 

(*)  The  day  on  which  the  role  was  made,  or  if  it  were  made  prior  to 
the  1st  of  October,  1838,  say  "  from  the  1st  day  of  October,  in  the 
year  of  oar  Lord,  1838,"  omitting  the  words,  '*  on  which  day  the  said 
tile  WIS  made." 

3  e2 
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nDdered  to  the  said  A.  B.,  and  that  yon  do  all  Euch  things  as  bj  the 
statute,  &c    [The  same  as  m  No.  I  to  the  end] 

No.  4.  Wfit'  of  Fieri  Facias  on  a  Rule  for  Payment  of 

Money  and  Costs. 

TThe  same  as  in  No.  1  doton  to  '*  liberty  of  yonr  coooty,  bat  that  you 
en&r  the  same,  and,*^  then  continue  as  follows^  ^  the  goods  and  chattels 
of  C.  D.,  in  your  bailiwick,  yon  canse  to  be  made  £  ,  which 

lately  in  onr  Conrt  of  Qaeen<s  Bench  [or  "  Common  Pleas,"  or  **■  Ex- 
chequer of  Pleas,^'  as  the  case  may  be]  by  a  rnle  of  our  said  coart, 
dated  the  day  of  in  the  year  of  oar  Lord  ,  were 

ordered  to  be  paid  by  the  said  C.  D.  to  A.  B^  together  with  certain 
costs  in  the  said  rale  mentioned,  which  said  costs  have  been  taxed  and 
allowed  by  onr  said  ooart,  at  £  ;  and  that  of  the  said  goods  and 

chattels  of  the  said  C.  D.,  in  yonr  bailiwick,  you  farther  caase  to  be 
made  interest  upon  the  said  two  seTeral  sums  at  the  rate  of  four 
pounds  per  centum  per  annum,  from  the  day  of  in  the 

year  of  oar  Lord,  (*),  and  have  those  moneys,  together  with 

snch  interest  as  aforesaid,  before  us  [or  tn  the  Common  Pitas,  *'  before 
oar  justices,"  or  in  the  Exchequer ,  "before  the  barons  of  our  Ex- 
chequer," as  the  case  may  be"]  at  Westminster,  immediately  after  the 
execution  hereof,  to  be  render(^  to  the  said  A.  B. ;  and  that  you  do  nil 
snch  things  as  by  the  statute,  &c.  [The  same  as  in  No.  I  to  the  endS] 

No»  5.  Writ  of  Fieri  Facias  on  a  Rule  for  Payment  of 

Costs  only. 

[The  same  as  No.  1  down  to  "  liberty  of  your  county,  but  that  yon 
enter  the  same,  and,"  then  continue  as  follows]  of  the  goods  and  chattels 
of  C.  D.,  in  yonr  bailiwick,  you  cause  to  be  made  £  ,  for  certain 

costs  which  by  a  rule  of  our  Court  of  Queen's  Bench  [or  '^  Common 
Pleas,"  or  "Exchequer  of  Pleas,"  as  the  case  may  be]  dated  the 
day  of  ,  in  the  year  of  onr  Lord  ,  were  ordered  to 

be  paid  by  the  said  C.  D.  to  A.  B.,  which  said  costs  have  been  taxed 
and  allowed  by  our  said  court  at  the  said  sum,  and  that  of  the  said 
goods  and  chattels  of  the  said  C.  D.,  in  your  bailiwick,  yon  farther 
cause  to  be  made  interest  upon  the  said  sum,  at  the  rate  of  fonr 
pounds  per  centum  per  annum,  from  the  day  of  in  the  year 

of  our  Lord  ('),  and  have  that  money,  together  with  snch  interest 

as  aforesaid,  before  us  [or  m  the  Common  Pleas,  "  before  onr  justices^" 
or  in  the  Exchequer^  "  before  the  barons  of  our  Exchequer,"  eu  the  case 
may  be]  at  Westminster,  immediately  after  the  execntdon  hereof,  to  be 
rendered  to  the  said  A.  B. ;  and  that  you  do  all  such  things  as  by  the 
statute,  &c.    [The  same  as  in  No.  I  to  the  end.] 

(I)  The  day  on  which  the  costs  were  taxed,  if  the  costs  were  taxed 
after  the  rule  made,  and  yoa  seek  to  recover  interest  6n  the  princinal 
money  from  the  date  of  the  latter,  yon  must  alter  the  form  accmingly. 

O  The  day  on  which  the  costs  were  taxed,  or  if  there  has  hem 
more  than  one  allocatur,  the  day  on  which  the  last  allocatur  was  made« 
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No,  6.  Wni  of  Fieri  Facias  an  a  Judgment  of  an  Inferior 
Conrt  removed  into  one  qf  the  Superior  Courts. 

\Tk»  tame  at  in  No,  1  down  to  **  liberty  of  jmu  oonntj,  but  that  yoa 
enttf  tfae  same,  and/*  then  conHnueatfoUowt']  of  the  goods  and  chattels 
of  C.  D.,  io  joar  bailiwick,  jon  cause  to  be  made  £  ,  which 

A.  B.,  lately  in  [uuert  the  ityU  of  the  couH]  by  the  jadgment  of  the 
asid  court,  recovered  against  the  said  G  D.,  whereof  the  said  C.  D.  is 
eoDTicted,  and  which  judgment  was  afterwards,  on  the  day  of 

in  the  year  of  oar  Lord  ,  remoTed  into  our  coort  of  Queen's 
Beodi  [or  "  Gommon  Pleasy"  or  ^*  Ezcheqaer  of  Pleas,"  at  the  cote  mojf 
be]  by  Tirtne  of  an  order  of  that  our  said  ooort,  or  "  of  ,  one  of  the 
JBstiees  of  that  onr  said  court,'*  at  the  cote  may  he']  in  pursuance  of  the 
itatote  in  such  case  made  and  provided,  and  the  costs  attendant  upon 
the  application  for  the  a«d  order,  and  upon  the  siud  remoTd)  were  <m 
this  day  of  in  the  year  of  our  Lord  ,  taxed  and 

aOowed  by  our  said  Court  of  Queen's  Bench  [or  **  Gommon  Pleas,"  or 
**  Exchequer  of  Pleas,"  at  the  eate  maiy  6e]   at  £  ;  and  we 

farther  command  yon,  that  of  the  said  jgoods  and  chattels  of  the  said 
G.  D^  in  your  buJiwick,  you  farther  cause  to  be  made  the  said 
^  (>  j,  together  with  interest  on  the  said  two  several  sums,  at 

the  rate  of  four  ponnds  per  centum  per  annum,  irom  the  said 
^y  of  in  the  year  of  our  Lord,  ('),  and  that  you  have 

that  mooej,  with  such  interest  as  aforesaid,  before  us  [or  in  the 
Common  Pleat,  *^  before  our  justices,"  or  in  the  Exchequer,  **  before  the 
bsroos  of  our  Exchequer,"  at  the  eate  matf  he]  at  Westminster,  im- 
mediately alter  the  execution  hereof,  to  be  rendered  to  the  said  A.  B., 
■ad  that  you  do  all  such  things  as  by  the  statute,  5kc.  \The  tame  at 
^No.ltoiheend.'] 

No.  7.  Writ  qf  Fieri  Facias  on  a  Bute  or  Order  for  Pay- 
ment qf  Money  made  in  an  Inferior  Court,  and  removed 
into  one  of  the  Superior  Courts* 

[The  tame  at  in  No,  1  down  to  "  liberty  of  your  county,  but  that  yoa 
•oter  the  same,  and,"  then  eontvme  atjotinot]  of  the  goods  and  chattels 
<tf  G.  D.,  in  your  bailiwick,  you  cause  to  be  made  £  ,  which 

lately  m  [intert  the  ttyle  of  the  eourtj  by  a  rule  [or  <' order"]  of  the 
aid  court  eatitled  [at  the  eate  may  he],  were  by  the  sud  court  ordered 
to  be  paid  by  the  said  G.  D.  to  A.  B. ;  and  which  rule  [or  "order" 
VIS  aftervrards,  on  the  day  of  in  the  year  of  onr  Lord 

,  removed  into  oar  Gonrt  of  Queen's  Bench  [or  "Gommon 
Picas,"  or  "  Exchequer  of  Pleas,"  at  the  eate  may  he]  by  virtue  of  an 
order  of  that  oar  said  court,  [or  *'  of  ,  one  of  the  justices  of  that 

our  sud  court,"  at  the  ease  may  he]  in  punuance  of  the  statute  in  that 
cue  made  and  provided ;  and  the  coats  and  charges  attendant  upon 


[')  The  costs  attendant  ui^n  the  removal  of  the  judgment  out  of  the 
«rior  eoort  into  the  tapenor  court 
(')  The  day  on  wbieh  ue  ootts  of  removal  were  taxed. 

3  B  3 


584    THE  PRACTICE  OF  THE  COMMON  ULW, 

the  applicatiOD  for  the  sud  last-mentioned  order,  and  upon  tba  laid 
lemoral  were,  on  the  day  of  in  the  year  of  onr  Lord  , 

taxed  and  allowed  by  oar  said  Court  of  Qaeen's  Bench  [or  "  Gommozi 
Pleas,"  or  **  Exchequer  of  Pleas,"  at  the  ccue  may  fte]  at  £  , 

and  we  further  command  yon,  that  of  the  said  goods  and  chattels  of  the 
said  C.  D.f  in  your  bailiwick,  you  further  cause  to  be  made  the  said 
£  (>),  together  with  interest  on  the  said  two  several  sums,  at  the 

rate  of  four  pounds  per  centum  per  annum,  from  the  said  day  of  ('^, 
and  that  you  have  those  moneys,  with  such  interest  as  aforesaid,  before 
us  [or  in  the  Common  Pleas,  "  before  our  justices,"  or  in  the  Exchequer^ 
"  before  the  barons  of  our  Exchequer"  at  the  cote  may  he"]  at  West- 
minster, immediately  after  the  execution  hereof,  to  be  rendered  to  the 
said  A.  B.;  and  that  you  do  all  such  things  as  by  the  statute.  [The 
tame  at  v^  No,  \  to  the  end,'\ 

No,  8.  Writ  of  Fieri  Facias  on  a  Rule  or  Order  for  Pay- 
ment of  Money  and  Costs  made  in  an  Inferior  Court,  and 

removed  into  the  Superior  Courts. 

« 

[77/e  tame  at  in  No,  1  d(npn  to  "  liberty  of  your  county,  but  that  you 

enter  the  same,  and,"  then  continue  atfoliovtj  of  the  goods  and  chattels 

of  C.  D.,  in  your  bailiwick,  you  cause  to  be  made  £  ,  which 

lately  in  [intert  the  ttyle  of  the  court]  by  a  rule  [or  '■*■  order  "]  of  the  said 

court,  entitled  [at  the  cate  may  6e],  were  by  the  said  court  ordered  to  be 

paid  by  the  said  C.  D.  to  A.  B.,  and  also  £  for  the  costs  of  the 

said  mle  [or  "  order "]  by  the  said  court  also  ordered  to  be  paid  by 

the  said  C.  D.,  to  the  said  A.  B.;  which  said  rule  [or  "order  "]  was 

afterwards,  on  the  day  of  in  the  year  of  our  Lord  , 

removed  into  our  Court  of  Queen's  Bench  [or  *^  Common  Pless,'*  or 

*'  Exchequer  of  Pleas,"  at  the  cate  may  60]  by  an  order  of  that  oar 

said  court  [or  "  of         one  of  the  said  justices  of  that  onr  said  court ;"  or 

the  cate  may  &e]  in  pursuance  of  the  statute  in  such  case  made  and 

provided,  and  the  costs  and  charges  attendant  upon  the  application  for 

the  said  last-mentioned  order,  and  upon  the  said  removal  were,  on 

the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and 

allowed  by  our  said  Court  of  Queen's  Bench  [or  "  Coipmon  Pleas,"  or 

"Exchequer  of  Pleas,"  at  the  cate  may  he]  ai  £  ;  and  we 

further  command  you,  that  of  the  said  goods  and  chattels  of  the  said 

C.  D.,  in  your  bailiwick,  you  further  cause  to  be  made  the   said 

£  (*),  together  with  the  interest  on  the  said  three  several  auma, 

at  the  rate  of  four  pounds  per  centum  per  annum  from  the  said 

day  of  in  the  year  of  our  Lord  (*),  and  that  you  have  those 

(})  The  costs  of  remoTing  the  rale  of  the  inferior  court  into  the 
superior  court. 

(*)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior 
court  into  the  superior  court  were  taxed. 

(*)  The  costs  of  removing  the  rule  from  the  inferior  court  into  the 
superior  court 

(*)  The  day  on  which  the  coeti  of  removing  the  rule  ftom.  the 
inferior  court  mto  the  superior  court  were  taxed. 
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3catj%f  with  Biidi  ioterat  as  danuadf  before  as  [or  in  th$  Commom 
Pleat,  ^  hekn  oar  jnstkes,"  or  im  tke  Eaehdjuer^  **  before  the  btrons 
of  oor  Exeheqner,'*  <v  tke  eaee  may  be]  at  Westminster,  immediately 
after  the  ezeeatioii  hereof^  to  be  rendered  to  the  said  A.  B. ;  and  that 
Tea  do  aU  such  tfaxngs  as  bj  the  statate,  &c  [TAe  msm  at  in  No.  I 
t&  tie  end.} 

4.  Cf  tke  Esteeution  of  the  Writ  of  Elegit. 

Operatiem  tf  irrtl.] — ^The  writ  of  tiegit  was  first  giyen  by 
Stat  Westm.  2,(0  by  which  the  sheriff  was  empowered  to 
deliTer  to  the  judgment  creditojp  '^  all  the  chattels  of  the 
debtor,  saving  only  his  oxen  and  beasts  of  the  plough,  and 
%  moiety  of  his  land,  mitil  the  debt  be  levied  by  a  reasonable 
price  or  extent."     By  the  Statute  of  Frauds(*)  the  elegit  is 
extended  to  estates  held  in  trust  for  the  creditor.    Notwith- 
fiaoding  the  1  &  2  Vict,  c  110,  s.  11,  it  is  still  necessary  to 
keep  the  provisions  of  the  prior  acts  in  view,  as  there  are 
still  esses  to  which  they  alone  apply.     That  enactment 
(^irects,  as  to  elegite  upon  judgments  recovered  in  the  supe* 
nor  courts,  that  the  snerin  shall  deliver  execution  unto  the 
plaintiff  **of  all  such  lands,  tenements,  rectories,  tithes, 
rents,  or  hereditaments  of  copyhold  or  customary  tenure,  88 
f^  penon  against  whom  execntion  is  so  sued,  or  any  person 
in  trust  for  hun,  shall  have  been  so  seised  or  possessea  of  at 
the  time  of  entering  up  the  said  judgment,  or  at  an^  time 
sfterwards,  or  over  which  such  person  shall,  at  the  tune  o[ 
entering  up  such  judgment,  or  at  any   time  afterwards, 
We  any  disposing  power  which  he  mij^ht,   without  the 
usent  of  any  other  person,  exercise  for  his  own  benefit,  in 
Hke  nianner  as  the  sneriff  or  other  officer  may  now  make  and 
deliver  execution  of  one  moiety  of  the  lands  and  tenements 
of  any  person  against  whom  a  writ  of  elegit  is  sued  out," 
^bject  to  such  account  in  the  court  out  of  which  the  execu- 
tion has  been  sued  out  as  a  tenant  in  elegit  was  then  subject 
to  in  a  court  of  equity,  and  to  the  render,  where  the  lands 
>reoopyhold  or  customary,  of  such  payments  and  services  to 
tlte  lord  of  the  manor  as  the  defendant  would  have  been  bound 
to  render  in  case  execution  had  not  issued :  and  it  entitles 
the  plaintiff  to  hold  the  same  copyhold  or  customary  lands 
Q&tu  the  amount  of  such  payments  and  the  value  of  such 
^^nrioes,  as  weU  as  the  amount  of  the  judgment,  shall  have 
^)^en  levied.    There  are,  however,  three  cases  in  which  the 


(>)  13  £dw.  1,  e.  18.      Q)  39  Car.  2,  o.  3,  s.  la 
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elegit  has  no  sreater  effect  than  it  Imd  before  the  passing  of 
the  Act  of  Victoria.     1st.  Aj  against  mortgagees  or  credi- 
tors  who   were   such   before  the   Ist    October,   1838.(^) 
2ndlj.   Where  the  judgment  is  not  registered.  (')     Srdlj. 
As  against  purchasers    and   mortgagees    without    notice, 
although  the  judgment  be  duly  registered.  (*)    The  fbUow- 
ing  distinctions  may  be  noted  oetween  the  operation  of  the 
elegit  as  before  and  as  subsequently  to  the  passing  of  the 
Act  of  Victoria.     1st.  Previous  to  that  act  only  a  moiety  of 
the  debtor's  lands  could  be  extended, (^)  under  the  act  the 
whole  may  be  extended.    2ndly.  Under  the  act  the  debtor's 
customary  and  copyhold  lands  may  be  extended,  they  coul^ 
not  before  it.(0    drdly.  The  execution  debtor  may  extend 
lands  over  which  his  debtor  has  any  disposing  power,  which 
he  may,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit.     This  could  not  be  done  before  the  act.(*) 
4thly.    Trust  estates  are  bound  from  the  time  of  eDtcring 
the  judgment,  and  not  merely  from  the  time  of  issuing  the 
elegit^  as  was  the  case  under  the  Statute  of  Frauds. (^) 

What  lands,  Scc,^  may  he  exiended.'\ — ^It  has  been  held, 
before  the  pas^g  of  the  1  &  2  Vict.  c.  110,  that  estates  in 
reversion  on  leases  for  lives  or  years  mteht  be  extended,  and 
the  plaintiff  have  the  rent  which  falls  due  after  the  return 
of  the  inquisition.  (*)  Also  that  rent  charffe8,(*)  lands  in 
andent  deme8ne,(^0  the  wife's  lands,  whidi  the  husband 
has  durinff  the  coverture,  and  the  lands  of  a  bishop,(")  might 
be  extended.  A  term  for  years  may  either  be  extended  or 
treated  as  part  of  the  personalty.  (")  But  an  advowson  in 
ffross,  the  glebe  belonging  to  an  ecclesiastical  benefice,  or 
Uie  churchyard,  (^)  a  rent-seek,  (**)  or  any  tenement  which 

(»)  1  &  2  Vict  c.  110,  s.  11. 

(s)  Ibid,  8. 17 ;  Hughet  t.  Lumley,  4  E.  &  B.  274 ;  Weathrooke 
T.  Blythe,  3  £.  &  B.  737. 

(«)  2  &  3  Vict  c  11,  8.  5. 

(«)  Fenny  ?.  Durani,  1  B.  &  Aid.  40 ;  Doe  d,  Daviee,  v.  Creed, 
5  Bing.  327. 

(B)  Morria  v.  Jones,  3  D.  &  B.  603. 

(•)  Doe  T.  Jonee,  10  B.  &  C.  459. 


Hunt  V.  Colee,  Com.  R.  226. 
(■)  Sharp  ?.  Kev.  8  M.  ft  W.  379. 
(•)  Martin  t.  Wtlke,  Moore,  32. 
0«)  Cox  T.  BonM^sy,  Hob.  47. 
•(")  Dalt.  "  Sheriff,^' 136. 
(")  Fleetieood^t  case,  8  Bep.  171. 
0>)  Gilb.  Exec  39,  40. 
(i«)  WalsaUi,  Heath,  Cto^mM.  656, 
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cannot  be  gnnted  over,  a»  the  office  of  filacer  or  the  Iike,(<) 
coold  not  before,  and  probably  cannot  since,  stat.  1  &  2 
Vhct.  be  extended.  It  has  been  held  under  the  Statute  of 
Frauds,  and  the  words  with  reference  to  trust  estates  in  the 
1  &  2  Vict,  c  1 10  nearly  resemble  the  language  of  the 
former  act,  that  an  equity  of  redemption  was  not  within 
iLO)  It  seems  doubtful  whether  the  statute  includes  a 
mere  equitable  interest  in  a  chattel.  (')  It  does  not  extend 
to  a  trust  created  by  the  debtor  in  fiivour  of  himself  and 
another  person.  (*)  it  seems  that  lands  of  a  municipal 
corporation  are  not  exempt.  (*) 

Proeeedmgs  •»  executing  the  wrt/.j-^Upon  receipt  of 
the  eieffii  vie  sheriff  must  impanel  a  jury,  who  are  to 
inquire  of  all  the  goods  and  chattels  of  the  debtor,  and 
appraise  Uie  same,  and  also  to  inquire  as  to  his  lands  and 
tenementa,  and  their  value.(')  Aner  inquisition  had,  the 
tbenff  delivers  to  the  execution  creditor  all  the  goods  and 
chattels  of  the  debtor  (except  his  oxen  and  beasts  of  the 
plouj^),  at  tbe  value  set  upon  them  by  the  jury ;  if  they  be 
msumcient  he  delivers  also  execution  of  the  lands,  and  he 
then  returns  the  writ  that  it  may  be  recorded  in  the  court 
oat  of  wbicb  the  elegit  issued.  The  possession  of  the  lands 
delivered  by  the  sheriff  ia  \egBl,  not  actual,  and  the  execu- 
tion creditor  must  therefore  proceed  by  ejectment  if  he 
cannot  ebtain  possession  without  force.  (')  The  inquisition 
must  find  tbe  lands  with  certainty,  the  place  and  county 
where  ^ey  lie,  and  where  the  inquisition  is  taken,(*)  the 
estate  the  defendant  has  in  them,(*)  and  their  value. 0**)  The 
sheriff  need  not,  since  the  1  &  2  Vict.  c.  110,  set  out  the 
lands  by  metes  and  bounds,  it  is  sufficient  that  he  describe 
them  with  such  a  degree  of  accuracy  that  they  may  be 
readily  identified. (")    The  inquisition  may  be  bad  as  to 


(1)  Anon,  Dyer,  7  e. 


/) 

(»)  Doe  d.  Parr  v.  Roe,  1  Q.  B.  700. 

(«)  Dslt.  134. 

V)  Tafkr  v.  Q>le,  3  T.  B.  295.  Bat  see  Bogere  ?.  PUchm; 
6  Tamit.  207. 

<■)  RayMtfa  ea$e.  By.  208. 

(•)  Beard  r.  BatkerJSeld,  Brownl.  38. 

(»)  ;»paiTowT.  Matteraoek^Cro.  Car.  319. 

(")  Stenoood  J.  Clark,  16  }i,&Yf,7H\  Doe  1.  Parry,  IZ1£,& 
W.  356. 
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some  lands  and  good  aa  to  othen.(0  If  lands  haTe  been 
extended,  the  inquisition  must  be  returned  and  filed  as  well 
as  the  writ ;  otherwise  not.(')  The  defendant  may  compel 
the  plaintiff  to  enter  the  return  on  the  roll.(*)  The  defen- 
dant is  entitled  to  have  his  lands  back  as  soon  aa  the 
judgment  is  satisfied ;  and  he  may  recover  them  by  eject- 
ment, b^  set,  fa.  ad  rehabendam  terram^  by  bill  in  equity,  or 
by  apphcation  to  the  court.  (^) 

Forms  of  elegit.'] — The  following  forms  of  the  writ  of 
elegit  are  given  in  the  Schedule  to  Reg.  Gren.  H.  T.  1853. 
They  are  numbered  in  the  schedule  in  the  same  manner  ma 
here. 

No.  9.  Writ  qf  Elegit  on  a  Judgment  for  Plaintiff: 

Vktiobia,  by  the  j^xsce  of  God,  of  the  United  Kmgdom  of  Great 
Britain  and  Ireland  Qaeen,  defender  of  the  faith.  To  the  sheriff  of 
,  greeting :  Whereas  A.  B.,  lately  in  oar  Conrt  of  Queen's 
Bench,  [or  **  Common  Pleas,"  or  *'  Exchequer  of  Pleaa,"  as  the  cam 
mag  he\  by  the  jadgment  of  the  same  ooart,  reoorered  against  C.  D., 
£  [(Ae  amount  of  aU  the  money*  recovered  bg  the  judgm/entj 

whereof  the  said  C.  D.  is  convicted,  and  afterwards  the  said  A.  B.  came 
mto  onr  said  conrt,  and,  according  to  the  form  of  the  statutes  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and 
chattels  of  the  said  C.  D.,  in  yonr  bailiwick,  except  his  ozen  mnd 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents  and  hereditaments,  including  lands  and  hereditamenta  of 
copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or 
any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the 
day  of  in  the  year  of  our  Lord  (*),  on  which  day  the 

jadgment  aforesaid  was  entered  up,  or  at  any  time  afterwards,  or  over 
which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any 
disposing  power  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  siud  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments,  lespectiTely, 
aoorading  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
according  to  the  form  of  the  said  statutes,  until  the  said  sum,  tog^her 
with  interest  thereon,  at  the  rate  of  four  pounds  per  centum  per  annum, 
from  the  day  of  in  the  year  of  our  Lord  (*),  ahall 


1)  Morris  ?.  Jones,  2  B.  &  C  242. 

'*)  Stonehouss  t.  Oweny  2  Str.  874 ;  Hoe^s  cats,  6  Bep.  00  a. 

s)  Casselditie  ?.  Mtmday,  2  Dowl.  169. 


Price  V.  Vamey,  5  D.  &  B.  612. 

The  day  on  which  the  jadgment  was  entered  up. 

The  day  on  which  the  judgment  was  entered  up ;  or,  in  case  the 
jw».jisnt  was  entered  up  pnor  to  the  1st  October,  183S,  say,  *'  from 
the  1st  day  of  October,  in  the  year  of  our  Lord,  1838." 


Pi 
jndgmc 
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in*  bstD  knad.  Therefore  ire  oomniaiid  joa  *  that  [if  aued  mU  of 
At  Comri  of  EacAequar  My,  **  Therefcne  we  commeiHl  7011,  that  joa 
toit  not,  bj  reuon  of  any  liberty  of  your  ooonty,  bnt  that  yoa  enter  the 
■mae,  and,*']  withoat  delay,  yoa  canae  to  be  ddivered  to  the  aaid  A.  B., 
by  a  reasonable  priee  aad  extent,  all  the  gooda  and  diattela  of  the  aaid 
C.  D^  m  your  bkiUwkk,  except  hia  oxen  and  beaati  of  the  plough,  and 
also  iXk  RKh  landa,  tenementa,  rectoriea,  tithes,  rente,  and  hereditaments, 
Bwlnding  lands  and  hereditaments  of  copyhold  or  eostomary  tenure, 
in  year  bailiwick,  aa  She  aaid  C.  D.,  or  any  peraon  in  tmat  for  him, 
was  acised  or  poasesacd  of  on  the  aaid  day  of  (*),  or  at 

any  time  afterwards,  over  which  the  aaid  C.  D.,  on  that  day,  or  at  any 
time  afterwards,  had  any  diapoaiog  power,  which  he  might,  without  the 
aaMDt  of  any  other  person,  exerciM  for  hia  own  benefit,  to  hold  the 
aaid  goods  and  chattels  to  the  aaid  A.  B.  aa  hia  proper  gooda  and 
cfaattds,  and  also  to  hold  the  aaid  landa,  tenementa,  rectoriea,  tithes, 
nsta,  and  hereditaments,  respectirely,  according  to  the  nature  and 
teaarc,  to  bim  and  to  hia  aaaigns,  until  the  aaid  £  ,  together 

wtth  BDterest  as  aforesaid,  ahaU  haTS  been  levied.  And  in  what  manner 
you  ahaU  hare  executed  this  our  writ,  make  appear  to  us  [or  m  lAe 
Commo»  PkoMf  ^  to  our  iuataces,"  or  in  the  Exchequer,  "  to  the  barons 
cf  our  Excheqner,"  ue  de  case  mag  he]  at  Weatmioater,  immediately 
after  the  execution  hereof,  under  your  aeal,  and  the  seala  of  thoae  by 
wbose  eatk  you  ahall  make  the  aud  extent  and  appruaement,  and  have 
yoQ  there  Uien  this  writ    Witneaa  at  Weatminater,  the 

day  of  in  the  year  of  our  Lord 

No.  la  Writ  of  Elegit  on  a  Rule  for  Payment  of  Money. 

YictoBiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  the  faith.   To  the  sheriff  of 
greeting  :  Whereas  lately  in  our  Court  of  Queen*a  Bench,  [or 
**CeeDmoa  Pleas,-'  or  **  Exchequer  of  Fleas,**  as  the  case  may  he]  by  « 
ruk  of  the  said  court,  dated  the  day  of  ,  in  the  year  of  our 

Lord  ,  the  sum  of  £  was  ordered  to  be  paid  by  G.  D.  to 

A.  B^  and  afterwards  the  said  A.  B.  came  into  our  said  court,  and, 
according  to  the  fonn  of  the  atatute  in  audi  caae  made  and  provided, 
chose  to  be  delirered  to  him  all  the  gooda  and  chattela  of  the  aaid 
C.  D.,  in  yonr  bailiwick,  except  hia  oxen  and  beaata  of  the  plough,  and 
abo  all  soch  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
rivAifAing  lands  sud  hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwidc,  aa  the  aaid  C.  D.,  or  any  peraon  in  troat  for  him,  waa 
aeised  or  possessed  of  on  the  day  of  in  tbe  year  of  our 

l4ird  C),  on  which  day  the  said  rule  was  made,  or  at  any  time 

sftemds,  or  over  which  the  said  C.  D.  on  that  day,  or  at  anj  time 
afterwards,  had  any  disposing  power,  which  he  might,  without  the 
of  any  other  person,  exerdae  for  his  own  benefit,  to  bold  to  him 


^ 


Q)  Tbe  day  on  which  judgment  was  entered  vp. 
The  day  on  whieh  the  role  wm  made. 
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the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, respectivelj,  according  to  the  nature  and  tenure  thereof,  to  him 
and  his  assigns,  until  the  said  sum,  together  with  interest  upon  the 
same  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  said 
day  of  in  the  jear  of  our  Lord  Q),  shall  have  been  lervied. 

Therefore  we  command  jon.  [^The  tame  at  in  No.  9  /roni  the  *, 
uuertinff  the  date  of  the  day  on  which  the  rule  tocu  made,  iiutead  of 
that  on  which  the  judgment  toot  entered  up."] 

No,  11.  Writ  qf  Elegit  on  a  Rule  for  Payment  of  Money 

and  Costs. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Grvot 
Britain  and  Ireland,  Queen,  defender  of  the  faith.     To  the  sheriST  of 
greeting  :  Whereas,  lately  in  our  Court  of  Queen's  Bench   [^or 
"  Common  Pleas,"  or  ^  Exchequer  of  Pleas,'*  at  the  cate  may  he"^  by 
a  rule  of  the  said  court,  dated  the  day  of  ,  in  the  year  of 

our  Lord  ,  the  sum  of  £  was  ordered  to  be  paid  by  C.  D. 

to  A.  B.,  tof^ther  with  certain  costs  in  the  siud  rule  mentioned,  which 
said  costs  were  afterwards,  on  the  day  of  ,  in  the  year  (^ 

our  Lord  ,  taxed  and  allowed  by  our  said  court,  at  £  ; 

and  afterwards  the  said  A.  B.  came  into  our  said  court,  and,  aooarding 
to  the  form  of  the  statute  in  such  case  made  and  pronded,  choee  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D^  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents^  and  hereditament's  indading 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your 
bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was  seised  or 
possessed  of  on  the         day  of  ,  in  the  year  of  our  Lord  ('), 

or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  that  day,  or 
at  any  time  afterwards,  had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and 
diattels,  and  to  hold  the  said  lands,  tenements,  rectories,  ti^es,  rents, 
and  hereditaments,  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  snms, 
together  with  interest  upon  the  same,  at  the  rate  of  four  pounds  per 
centum  per  annum,  from  the  said  day  of  ,  in  the  year  of 

oar  Lord  (O,  shall  have  been  levied.    Therefore,  we  oommand 

you,  that  [iftueaout  qf  the  Court  of  Exchequer^  tay^  '*  Therefore  we 
oommand  you,  that  you  omit  not,  by  reason  of  any  liberty  of  your 
oounty,  but  that  you  enter  the  same,  and,"]  without  delay,  you  cause  to 
be  detivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  C.  D.,  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of 


^ 


1)  The  day  on  which  the  rule  was  made. 

)  The  day  on  which  the  coats  of  the  nils  were  taxed. 
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oop^bold  or  eiutooitry  tenure,  in  yoor  bailiwick,  as  the  said  C.  D.,  or 
any  penoQ  in  tmat  for  binif  was  smeed  or  poeseaeed  of  on  the  Baid 
day  of  (I),  or  at  any  time  afterwazda,  or  orer  which  the  aaid 

C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  miKht,  withoat  the  usent  of  any  other  person,  exercise  for 
his  own  benefit,  to  hold  the  said  (j^oods  and  chattels  to  the  said  A.  B. 
as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands, 
tfloements,  rectories,  tithes,  rents,  and  hereditaments  respectively, 
soQordiog  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
nntil  the  said  two  sereral  sums  of  £  ,  and  £  ,  together 

with  interest,  as  aforesaid,  shall  have  been  loTied.  And  in  what  manner, 
Ac    iTke  some  as  tn  No,  9  to  ike  end] 

No.  12.  Writ  of  JElegit  on  a  Judgment  of  an  Inferior  Courts 
removed  into  one  of  the  Superior  Courts, 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  the  faith.  To  the  sheriff  of 
,  gieeting  :  Whereas,  A.  B.,  lately  in  [iruert  the  ttyle  of  the 
court]  by  the  judgment  of  the  said  court,  recovered  against  C.  D. 
£  ,  whereof  the  said  G.  D.  is  convicted  :  And  whereas  the  said 

judgment  was  afterwards,  on  the  day  of  ,  in  the  year  of 

oor  Lord  ,  removed  into  our  Court  of  Queen's  Bench   [or 

"  Common  Pleas,**  or  **  Exchequer  of  Pleas,**  as  the  case  may  he] 
by  virtue  of  ao  order  of  that  our  said  court  for  "  of  ,  one  of  the 

JQStieca  of  that  our  said  court,*'  as  the  case  may  be"]  in  pursuance  of 
the  atatute  in  that  case  made  and  provided,  and  the  ooets  and  charges 
attendant  upon  the  application  for  the  said  order,  and  upon  the  said 
removal  were  afterwards,  on  the  day  of  in  the  year  of  our 

Lord  ,  taxed  and  allowed  by  our  said  Court  of  Queen's  Bench,  [or 
"  Common  Pleaa,**  nr  **  Exchequer  of  Pleas,**  os  the  case  may  be"} 
St  £  ;  and  afterwards  the  said  A.  B.  came  into  that  our  said 

eooit  [or  **  Common  Pleas,**  or  "  Exchequer  of  Pleas,**  as  the  case  may 
is]  and,  acconling  to  the  form  of  the  statute  in  such  case  made  and 
provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the 
laid  C.  D.,  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
Mreditamenta,  including  lands  and  hereditaments  of  copyhold  or  custo- 
maiy  tetrare,  in  your  bailiwidc,  as  the  said  C.  D.,  or  any  person  in  trust 
fer  him,  was  sciiMd  or  possessed  of  the  said  day  of  ,  in 

the  year  of  our  LiMrd,  aforesaid,  (*)  or  at  any  time  afterwards, 

or  of«r  which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards, 
bad  any  disposing  power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  bene6t,  to  hold  to  him  the  said  goods 
sod  cbattds  as  his  proper  goods  and  chattels,  and  to  hold  the  said 
lands,  tenements,  rsctories,  tithes,  rents,  and  hereditaments  respectively, 

0)  The  day  on  which  the  costs  of  the  rule  were  taxed. 

(*)  The  day  on  which  the  costs  of  removing  the  judgment  were 

[c.  L. — ^vol.  ii.]  3  F 
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according  to  the  natare  and  tenare  thereof,  to  him  and  to  his  assigns, 
nntil  the  said  two  several  sams,  together  with  interest  npon  the  same, 
at  the  rate  of  fonr  ponnds  per  centum  per  annum,  from  the  said 
day  of  ,  in  the  year  of  onr  Lord  (i),  shall  have  been  levied. 

Therefore,  we  command  yon  that,  [if  »ued  ont  of  the  Court  qf  Ex" 
chequer  Hty^  "  Therefore  we  command  yon,  that  yon  omit  not  by 
reason  of  any  liberty  of  yonr  connty,  bnt  that  yon  enter  the  same, 
and  "]  without  delay,  you  cause  to  be  delivered  to  the  said  C.  B.,  bj  a 
reasonable  price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D., 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 
yonr  bailiwick,  as  the  said  G.  D.,  or  any  one  in  trost  for  him,  vras 
seised  or  possessed  of  on  the  said  day  of  ('),  or  at  any 

time  afterwards,  or  over  which  the  said  C.  D.  on  that  dny,  or  at  any 
time  afterwards,  had  any  disposing  power,  which  he  might,  withoot  the 
assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the 
said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and 
chattels,  and  al:iO  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  nntil  the  said  two  several 
sums  of  £  and  £  ,  together  with  interest  as  aforesaid, 

shall  have  been  levied.  And  in  what  manner,  &c.  {at  in  No,  9  Uj 
the  end. 

No,  1 3.  Writ  of  Elegit  on  a  Rule  or  Order  for  Payment  of 
Money  made  in  an  Inferior  Court  and  removed  into  one  of 
the  Superior  Courts. 

ViOTORiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  the  faith.    To  the  sheriff  of 
,  greeting:  Whereas,  lately  in  [insert  the  ttyh  of  the  coHrt~\  by 
rule  [or  ^^  order"]  of  the  said  court,  entitled,  [a«  the  cote  may  6e]  the 
sum  of  £  was,  by  the  said  court  ordered  to  be  paid  by  G.  D.  to 

A.  B.:  And  whereas  the  said  rule  [or  *' order"]  was  afterwards,  on 
the  day  of  ,  in  the  year  of  our  Lord         ,  removad 

into  our  Court  of  Queen's  Bench  [or  *^  Common  Pleas,"  or  "  Exchequer 
ef  Pleas,"  aa  the  ceue  may  be"]  by  virtue  of  an  order  of  that  our  said 
court,  for  "  of  one  of  the  justices  of  that  onr  said  oourt,"  as  the  case 
may  be]  in  pursuance  of  the  statute  in  that  case  made  and  provided, 
and  the  costs  and  charges  attendant  npon  the  application  for  the  said 
last-mentioned  order,  and  upon  the  said  removal  were  afterwards,  on 
the  day  of  ,  in    the  year  of  our  Lord  ,  taxed  and 

allowed  by  onr  said  Court  of  Queen's  Bench,  [or  ''  Common  Pleas,**  or 
"  Exchequer  of  Pleas,"  as  the  case  may  he]  at  £  ,  and  after* 

wards  the  said  A.  B.  came  into  that  onr  said  court,  and,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be 

(0  The  day  on  which  the  costs  of  removing  the  jadgment  were 
taxed. 
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dellrend  to  Um  dl  the  goods  mod  ob«ttda  of  the  said  C.  D.  in  joar 
baiUwkk,  except  his  ozea  and  beauits  of  the  plough,  and  also  all  sooh 
hx:dA,  teoeokents,  reetoriea,  tithee,  rents  and  hereditaments  of  copyhold 
er  nstoaury  tcoore,  in  joor  bailiwick,  as  the  said  G.  D.,  or  any  person  io 
trust  for  him,  was  seised  or  possessed  of  on  the  said  day  of  , 

is  iht  year  of  onr  Lord  ,(0  ^  *^  *^J  ti°><  afterwards,  or  orer 

vhich  the  laid  C.  D^  on  the  said  day  of  ,(*)  or  at  any 

time  afierwards,  bad  any  dlsposbg  power,  which  he  might,  without  the 
iflseot  of  anj  other  person,  ezerdse  for  hia  own  benefit,  to  hold  to  him 
the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to 
h^  the  taid  lands,  tenements,  reetories,  Uthes,  rents  and  hereditaments 
respectiTely,  aooordtng  to  the  natare  and  toinre  thereof,  to  him  and 
to  bii  ssugns,  until  the  said  two  sereral  sums,  together  with  interest 
A  the  same,  st  the  rate  of  four  poonds  per  centum  per  annum,  from 
tiM  sud  daj  of  ,(>)  shall  hare  been  levied.    Therefore  we 

<»Bmand  yoa  that,  [if  med  out  of  the  Court  of  Exchequer  tay^ 
"Thetefore  we  oonunand  you  omit  not,  by  reason  of  any  liberty  of 
nor  eonnty,  bat  that  you  enter  the  same,  and,*^]  without  delay,  70a 
dose  to  be  deliTered  to  the  said  A.  B.,  by  a  reasonable  price  and 
tttot,  sU  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
cxeqic  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands, 
^Mmts,  rectories,  titliea,  rents  and  hweditaments,  including  lands 
*Bd  hcndiuments  of  copyhold  or  customaij  tenure,  in  yonr  bailiwick, 
M  the  said  C.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed 
tf  oa  ths  said  day  of         ,(^)  or  at  any  time  afterwards,  or  OTsr 

which  the  said  C.  D.  on  that  day,  or  at  any  time  afterwards,  had  any 
diipoeittg  power,  which  he  might,  without  the  assent  of  any  other 
pcMo,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels 
to  the  laid  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the 
ttd  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments  respeo- 
tiniy,  according  to  the  nature  and  tenure  thereof  to  him  and  to  his 
aaigDs,  until  the  said  sereral  sums  of  £  and  £  ,  toge- 

ther with  interest  as  aforeeaid  shall  have  been  levied.    And  in  what 
r,  Ac,  [oM  M  No.  9  to  ike  endL] 


Kb.  U.  Writ  of  Elegit  on  a  Rule  or  Order  for  Payment  q/" 
Money  and  Costs  made  in  an  Inferior  Court  and  removed 
nio  one  qf  the  Superior  Courts. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Qoeen,  defender  of  the  faith.    To  the  sheriff  of 
,  greeting :  Whereas,  lately  in  [vuert  the  ityle  of  the  courtl  by 
s  rale  [or  "  order,"]  of  the  said  court,  entitled,  [as  the  case  nuty  be} 
the  sun  of  £  was,  by  the  said  court,  ordered  to  be  paid  by  G.  D. 

(0  A.  B.,  together  with  costs  of  the  said  rule  [or  *'  order,"]  which  said 
<^l»  were  afterwards,   on  the  day  of  ,  in  the 

0)  The  day  on  which  the  costo  of  removing  the  role  of  the  inferior 
tout  into  the  superior  court  were  taxed. 

dF2 
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year  of  oar  Lord  ,  taxed  and  allowed  by  the  said   oomt  at 

£  :  And  whereas  the  said  rale,  [^or  *'  order,"]  was  afterwardo, 

on  the  dsj  of  ,  in  the  year  of  our  Lord  ,  removtil 

into  oar  Coart  of  Qaeen's  'Bench  [or  **  Common  Pleas,"  or  "  Ezche- 
qner  of  Pleas,"  €u  the  case  may  be],  by  Tirtoe  of  an  order  of  th*t  oar 
said  court  [or  "  of  ,  one  of  the  jostices  of  that  oar  said  coart,^ 

<u  the  caee  may  he\  in  pnrsaance  of  the  statate  in  that  case  made  and 
provided,  and  the  coets  and  charges  attendant  apoa  the  application  for 
the  said  last-mentioned  order,  and  apon  the  said  remoral,  were  afW- 
wards,  on  the  day  of  ,  in  the  year  of  oar  Lord  ,  taxed 

and  allowed  by  oar  said  Conrt  of  Queen's  Bench  [or  **  Common 
Pleas,"  or  *'  Excheqoer  of  Pleas,"  as  the  cote  may  fre],  at  £  ;  and 

afterwards  the  said  A.  B.  came  into  oar  said  Coart  of  Queen^s  Bench, 
[or  *^  Common  Pleas,"  or  "  Ezcheqner  of  Pleas,"  at  the  case  wum^  be"] 
and,  according  to  the  form  of  the  statate  in  sach  case  made  and 
provided,  chose  to  be  delivered  to  him  all  the  goods  and  eliattek  of  the 
said  C.  D.  in  year  bailiwick,  except  his  oxen  and  beasts  of  the  pkmghy 
and  also  all  sach  lands,  tenements,  rectories,  tithes,  rents  and  beredita- 
ments,  including  lands  and  hereditaments  of  copyhold  or  customary 
tennre,  in  yonr  bailiwick,  as  the  said  C.  D.,  or  any  person  in  tnist  for 
him,  was  seised  or  possessed  of  on  the  said  day  of  «(^)  or 

at  any  time  afterwards,  or  over  which  the  said  C.  D.,  on  that  day,  or 
at  any  time  afterwards,  had  any  disposing  power,  which  he  might, 
withoat  the  assent  of  any  other  person,  exercise  for  bis  own  benefit,  to 
hold  te^^im  the  said  goods  and  chattels  as  his  proper  goods  and  chat- 
teb,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments  respectively,  according  to  the  natnre  and  tenure  thereof,  to 
him  and  to  lus  assigns,  until  the  said  three  several  snms,  together  with 
interest  upon  the  same,  at  the  rate  of  four  pounds  per  centam  per 
annum,  from  the  said  day  of  (^)  shall  have  been  levied. 

Therefore  we  command  you  that,  [if  wed  out  of  the  Court  qfEaoch^' 
quer  eayy  **  Therefore,  we  command  yoa,  that  you  omit  not,  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and,"] 
without  delay  yon  caase  to  be  delivered  to  the  said  A.  B^  by  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in 
year  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure  in 
yonr  baQiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was 
seised  or  possessed  of  on  the  said  day  of  ,  or  at  any  time 

afterwards,  or  over  which  the  said  0.  D.,  on  that  day,  or  at  any  time 
afterwards,  had  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  bene6t,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels, 
and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments  respectively,  accordiDg  to  the  nature  and  tenure  thereof, 


(>)  The  day  on  which  the  costs  of  remoTing  the  role  of  the  inferior 
court  into  the  superior  court  were  taxed. 
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i»  luiD  tad  to  hii  sMigos  vntii  the  said  three  aereral  rame  of 
£  and  £  aad  £  ,  together  with  interest  ms  albre- 

aid,  shall  hare  been  leried.  Aod  in  what  manner,  &e.  [as  in  No.  9  to 
tiemd.] 

^.  Cfthe  Execution  qf  the  Writ  qf  Capias  ad  Satirfaciendum, 

Agmst  whom  ca.  bo,  may  issueJ] — ^It  is  a  general  rule 
that  where  a  partj  may  be  held  to  bail  under  a  capias  he 
niaj  be  arrested  under  a  ca.  sa.Q)  An  infant^O  or  a/sfiM 
eoMff  (')  may  be  arrested  under  it ;  but  in  the  latter 
ease,  if  the  husband  also  be  arrested,  and  the  wife  has  no 
separate  property,  or  if  the  husband  and  plaintiff  collude  to 
keep  her  io  custody,  the  court  in  its  discretion  may  order 
her  di8cha]^.(«)  Members  of  the  Royal  Family,  Peers  and 
Pemsses,  and  Members  of  the  House  of  Commons  during 
their  dme  of  priTil^e  cannot  be  taken  under  it.(^)  It  does 
sot  lie  against  ambaMadors  or  their  servants ;  (*)  nor  against 
serrsats  of  the  Queen,  unless  with  the  Lord  Chamberlain's 
I»ve ;  C)  nor  against  seamen,  marines,  or  soldiers,  unless 
the  debt  be  3Qf.  or  upwards,  and  was  contracted  previously 
to  thdr  eoterine  the  service ;  (')  nor  against  executors  or 
adminiatrators  £>r  the  debts  of  their  testator,  unless  a 
^fwutavit  have  been  returned ;  (*)  nor  agamst  corporators 
or  bandredors ;  (**)  nor  against  bankrupts  who  have  obtained 
tbeir  certificate,  for  any  debt  which  may  have  been  proved 
binder  their  commission ;  or  who  have  obtained  a  certificate 
raider  the  12  &  13  Vict.  c.  106,  s.  216,  as  to  debts  due  at 
tke  time  of  their  petition,  if  the  creditor  received  the  notice 
required  by  the  act ;  (")  nor  against  persons  discharged 
Qoder  the  insolvent  Debtors  Act  for  debts  contracted  betore 
!vh  discharge,  or  against  an  insolvent  under  the  judcmient 
^tered  op  on  the  warrant  of  attorney  executed  by  him  on 

(M  Harberfs  ca$e,  3  Bep.  12  a. 

(0  Gardiiier  j,  HoU,  3  Str.  1217. 

(')  Bm^on  V.  Jones,  16  M,  &  W.  666;  Newton  v.  Rowe,  9  Q.  B. 

(*)  Edwards  v.  Martyn,  17  Q.  B.  693 ;    Larkin  v.  MarthaU, 
\mi.  804;  Sparkes  v.  BeU,  8  B.  &  C  1 ;  Newton  v.  Rowe,  8  Sc. 

^>  Ot  26 

^  (')  Cattidf  T.  Stewart,  2  Se.  N.  B.  432 ;  Digby  v.  Alexander, 
SBiiig.  412. 

(•)  7  Anoe,  c  12,  a.  3. 
C)  BartkU  v.  Hebbes,  6  T.  B.  686. 
(•)  17  ft  18  Yict  c.  48,  a.  62 ;  17  &  18  Vict  c.  6,  a.  66. 
V)  Brooke'a  Abr.  "  Bxecation,"  12 ;  Ward  v.  Thomas,  2  Dowl.  87. 
'•)  Wata.  Sheriff,  191,  2nd  edit 
(^^}  tcey  f.  Home,  6  Bxeh.  267 ;  Norton  v.  Waiker,  3  ExcL  480. 

3f3 
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obtaining  his  dbcharge.(*)  If  a  ea.  sa.  be  ezecated  in  s 
case  where  it  does  not  lie,  the  court  or  a  judge  will  discharge 
the  prisoner.  (*) 

Where  debt  less  than  20Z.]— The  7  &  8  Vict.  c.  96,  8.  57, 
provides,  that  from  and  afler  the  passing  thereof  no  person 
shall  be  taken  or  charged  in  execution  upon  any  judgment 
obtained  in  any  of  Her  Majesty^s  superior  courts,  or  in  any 
County  Court,  Court  of  Requests,  or  other  inferior  coort,  in 
any  action  for  the  recovery  of  any  debt,  wherein  the  sum 
recovered  shall  not  exceed  the  sum  of  20/.,  exclusive  of  the 
costs  recovered  by  such  judgment. (*)  But  by  the  59th 
section  the  judge  may,  in  certain  cases,  order  that  the  de- 
fendant may  be  taken  and  detained  in  execution  in  like 
manner  as  if  the  act  had  not  passed.  The  act  applies  to  a 
case  where  a  judgment  exceeding  20Z.  has  been  subsequentlj 
reduced  below  that  amount ;  (*)  but  it  does  not  apply  to 
the  case  of  an  action  on  a  judgment  exceeding  20/.,  tnongh 
the  action  in  which  it  was  obtained  was  for  a  debt  below 
20/.(»)  It  applies  to  a  case  on  which  judgment  has  been 
entered  up  on  a  warrant  of  attorney  confessing  judgment  for 
500/.,  where  the  arrears  of  an  annuity  for  which  it  ma 
entered  up  are  less  than  20/.(*) 

Arrest,  how  made.'] — As  to  the  arrest,  any  touching  of  the 
defendant's  person,  however  slight,  is  an  arrest.  (')  And, 
although  bare  words  will  not  make  an  arrest,  (*)  yet  if  the 
party  is  under  restraint,  and  the  officer  manifests  an  intention 
to  make  a  caption,  it  is  not  necessary  that  there  should  be 
actual  contact.  (*)  At  the  time  of  the  arrest  the  wammt 
should  be  produced,  or  the  party  arrested  made  aware  of 
it.(**)  Upon  an  arrest  in  execution  the  defendant  may  be 
taken  at  once  to  the  county  gaoL(")    In  practice  he  is 

(^)  See  Rivett  v.  Lark,  3  Dowl.  62. 

(«)  Green  t.  Rohan,  4  Dowl.  659. 

(S)  Walker  v.  Hewlett,  6  D.  &  L.  732 ;  Harris  v.  Parker^  3  DowL 
451. 

(«)  ChurchiUY.  Siffffers,2  £.  &B.  929. 

(>)  Royle  V.  Contterdine,  10th  June,  1845,  Exob. ;  cited  I  Chit. 
Arch.  611  8th  edit 

(•)  Johnson  t.  Harris,  15  C  B.  357. 

(M  Gener  t.  S^k,  I  Salk.  79. 

(•)  BuUer's  N.  P.  62. 

(•)  WiUiams  t.  Jones,  Hardw.  301 ;  Russen  t.  Lucas,  1  Osr.  &  P. 
163 ;  Grainger  v.  HiU,  4  Bing.  N.  G.  212. 

{}•)  Robins  v.  Render,  3  Dowl.  543. 

OM  E^^  ▼•  Atkins^  4  T.  B.  555. 
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osoillj  taken  to  the  house  of  the  8heriff*8  officer.(0  Where 
the  irrest  is  illegal  the  sheriff  cannot  detain  the  party  in 
costodj  under  another  writ ;  (^)  but  if  the  irregularity  arise 
from  no  de&nlt  on  hb  part,  tke  defendant  may  be  detained 
nzider  a  writ  or  warrant  at  the  suit  of  another  party;  but 
not  of  the  party  at  whose  suit  he  was  originally  arrested.  (') 

Detaimer  where  defeiuUmt  in  prison.'] — IS  the  defendant 
is  already  in  the  prison  of  the  county,  he  is  charged  in 
execution  by  a  judge's  order,  made  upon  affidavit  that 
judgment  has  been  signed  and  is  not  satisfied ;  and  the 
senrioe  of  such  order  on  the  keeper  of  the  prison  has  the 
f&et  of  a  detainer.(«) 

Defmdant  when  diseharf^ed.'^ — ^The  defendant  is  entitled 
to  be  discharged  upon  satisfaction  of  the  judgment.  The 
payment  shouhl  be  made  to  the  plaintiff  or  his  attorney  on  the 
record ;  {*)  for  if  made  to  the  sheriff  or  his  officer,  or  to  the 
keeper  of  the  Queen's  prison,  it  is  not  deemed  a  payment  to 

Smtifi;  and  is  not  therefore  a  satisfaction  of  the  judgment.(*) 
e  defendant  is  not  entitled  to  be  discharged  beaiuse  the 
plaintiff  has  died,  and  there  is  no  personal  representative.  (') 
By  the  C.  L.  P.  Act,  1852,  s.  126,  a  *'  written  order  under 
the  hand  of  the  attorney  in  the  cause,  by  whom  any 
writ  of  ca.  $a.  shall  have  been  issued,  shall  justify  the  sheriff, 
gaoler,  or  person  in  whose  custody  the  party  may  be  under 
Rich  writ,  in  discharging  such  party,  unless  the  party  for 
whom  such  attorney  professes  to  act  shall  have  given  written 
notice  to  the  contrary  to  such  sheriff,  eaoler,  or  person  in 
whose  custody  the  opposite  party  may  be ;  but  such  dis- 
charge shall  not  be  a  satisfaction  of  the  debt,  unless  made 
by  the  authority  of  the  creditor ;  and  nothing  herein  con- 
tained shall  justify  any  attorney  in  £[irinff  such  order  for 
discharge  without  the  consent  of  his  cfient."  As  the 
defendimt  when  arrested  is  considered  to  be  in  custody  upon 
all  the  writs  in  the  sheriff's  hands,  search  should  be  made, 


(*)  See  HauldUeh  v.  Birch,  4  Tsunt.  608. 

(*)  ffooper  T.  LoiM,  10  Q.  B.  546 :  Barratt  v.  Price^  9  Bing.  569. 

(')  EmngUnCi  errM,  2  £.  &  B.  718. 

(*)  C.  L.  P.  Aet  1852,  s.  127. 

(*)  Morton* 9  ctue^  2  Show.  139 ;  Savory  t.  Chapman,  11  A.  &  £. 
839. 

{*)  Woods  T.  Fmnis,  7  Ezch.  363 ;  Connap  t.  Challit,  2  Ezch. 
484 ;  Backjord  v.  Auatm,  14  East,  468. 

C)  Tay/or  t.  ^iciysM,  16  M.  &  W.  781. 
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before  discharging  him,  in  the  sheriff's  office,  to  ascertain 
whether  there  be  other  writs  against  him.(*) 

EscapeJ^ — An  escape  is  where  a  person,  under  lawful  arrest 
and  restraint,  evades  such  arrest  and  restraint,  or  is  suffered, 
to  go  at  Urge  before  being  delivered  by  due  course  of  law.(=^ 
If  he  is  suffered  to  go  about)  though  in  custody  of  an  officer, 
it  is  an  escape,  (')  unless  it  be  under  habeas  corpus^  or  the 
order  of  a  court  of  competent  jurisdiction,  or  in  a  foreign 
county,  where  he  is  watched  day  and  night  by  the  sherifi*  s 
bailiff.  (*)  If  the  sheriff  receive  the  debt,  and,  before  pay- 
ment to  the  plaintiff,  liberate  the  defendant,  it  is  an  escape.  (^^ 
It  is  no  escape  if  the  sheriff  or  gaoler  liberate  the  prisoner 
on  the  written  order  of  the  plaintiff^s  attorney  in  the  cause, 
unless  the  plaintiff  has  siven  him  written  notice  to  the 
contrary. (*)  Neither  is  it  an  es(!ape  if  the  custody  was 
unlawful.  (')  If  the  escape  be  negligent,  fresh  pursuit  may 
be  made,  and  the  defendant  retaken.  (")  If  he  was  in  custody 
of  the  keeper  of  the  Queen's  prison,  an  escape  warrant  may 
be  obtained  by  application  to  a  judge  at  Chambers,  and 
the  defendant  may  be  retaken  under  it  in  any  part  of 
England. (')  But  if  the  escape  be  voluntary,  i.e.,  with  the 
express  consent  of  the  sheriff  or  officer,  &c.,  even  though 
he  were  acting  under  a  mistake,  he  can  never  retake  the 
defendant.  (^*)  The  sheriff,  bailiiOT,  or  other  person  having 
the  custody  of  the  defendant  at  the  time  of  the  escape  is 
liable  to  an  action  on  the  case  for  damages  sustained  by  the 
person  at  whose  suit  the  defendant  was  taken,  but  not  now 
as  formerly  to  an  action  of  debt.(^^)  And  afler  paying  the 
debt  he  has  no  remedy  over  against  the  defendant  if  the 
escape  was  voluntary.  (^') 

(0  Samuel  T.  BuUer,  1  Ezch.  439 ;  Wright  t.  Stamford,  1  Dowl. 
N.  8.  272. 

(*)  Bac.  Abr.  122. 

(S)  Benton  t.  SutUm,  1  B.  &  P.  24 ;  Hawkins  t.  Plomer,  2  W.  Bl. 
1048. 

[M  Niai  v.  Davie,  4  C.  B.  444. 
»)  Crozer  t.  Piliing,  4  B.  &  C.  31. 
•)  C.  L.  P.  Act,  1852,  8.  126. 

n  Lane  t.  Chapman,  11  A.  ft  E.  966^ 

(•)  Filewood  t.  Clement,  6  Dowl.  508. 

(*)  1  Anne,  c.  6;  5  Anne,  c.  9 ;  Andereon  t.  EaughUm,  1 B.  ft  A. 

60S. 

(>«)  Filewood  ▼.  Clement,  6  Dowl.  608. 

(")  5&6yict  0.98,8.31. 

(")  Pitcher  T.  Bailey,  8  East,  171 ;  GiUoUw.  i4t<ofi,  2  Dowl.  N.  S. 
413. 
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Wkat  return  made."] — ^The  sheriff,  if  he  has  taken  the 
defendant,  letoms  that  fact,  stating  in  what  prison  he  is,(>) 
or  that  he  is  so  ill  that  he  cannot  be  removed  without  endan- 
gerine  his  life.(*)  If  the  sheriff  has  not  been  able  to  find  the 
defei^ant,  he  returns  non  est  inventus  {*)  If  he  could  not  take 
bim  on  account  of  privilege,  he  may  return  that  fact.(*)  If 
the  r^um  be  fidse  an  acdon  lies  against  the  sheriff,  and  it 
is  false  if  the  defendant  go  about  openlj,  and  the  under- 
^eriff  in  the  country,  or  the  bailiff  to  whom  the  writ  was 
directed  have  notice  thereof,  and  non  est  inventus  ia  re- 
topned.(») 

Form  of  ea.  sa."] — ^The  following  forms  of  the  writ  of 
M.  M.  are  given  in  the  schedule  to  Reg.  Gen.  H.  T.  1853. 
Thej  are  numbered  in  the  schedule  in  the  same  manner  as 
here. 

Ao.  15.  Writ  of  Capias  ad  Satisfaciendum  on  a  Judgment 

for  Plaintiff. 

VicrosiAfhy  the  gnce  of  God,  of  the  United  Kingdom  of  Great 
Bntun  aad  Ireland  Qneen,  defender  of  the  faith.   To  the  sheriff  of 

,  greeting  :  We  command  yon,  that  jon  [•/  mfed  out  qf  the 
£""^  ^  Eaedugmer  sajf,  **•  we  oomnumd  jou  that  yon  omit  not  by 
nmmtiaaj  liberty  of  yonr  connty,  bnt  that  yon  enter  the  same, 
J*^"]  take  C.  D.  if  he  shall  be  fonnd  in  yonr  bailiwick,  and  him  lafely 
<Kp»  M  that  yon  may  have  his  body  before  ns  [or  m  Common  Pleas 
''before  ocr  jnetioes,"  or  m  the  Exchequer  **  baore  the  barona  of  onr 
£id)«)iicr,*  oe  the  ease  ma^  6e]  at  Weatmioster,  immediately  after  the 
cucotion  hereof,   to  satisfy  A.  B.  £  \ihe  amomt  of  all  the 

*'*>>  recovered  bjf  the  jutfyment']  which  the  said  A.  B.  lately  in  onr 
^fi^^of  Queen's  Bench  [or  *'  Common  Pleas,"  "  or  Exchequer  of 
^|efi,*  at  Ae  case  ma^  6e]  recovered  against  the  said  G.  D.,  whereof 
^  aud  C.  D.  is  oonricted,  together  with  interest  upon  the  said  snm, 
It  tlie  nte  of  four  pounds  per  centum  per  annum,  ^m  the  day  of 

,  in  the  year  of  our  Lord  ,  (*)  on  which  day  the  judgment 


|)  B.  T.  Sheriff  of  Wilts,  1  Bing.  423. 

i^)/oa€$  T.  Robmson,  II  M.  &  W.  758 ;  Cauenagh  t.  CoUett, 
4B.ftAld.280.  .  y  » 

(*)  Ktjf  v.  Maekyntire,  6  DowL  453. 

(;)  hgef,  Herrtek,  Doug.  676;  WaU.  Sheriff,  196,  2nd  edit 
id  ^  S^Jord  ▼.  Montaoucy  2  Esp.  475 :  Gibson  t.  Coggan.  2  Camp. 

( }  The  day  on  which  the  jadgment  was  entered  up,  or  if  entered  np 
F?  ^  ^^  !■*  »^  October,  1838,  say  "  from  the  Ist  day  of  October, 
5««  y«tr  of  our  Lord  1838,"  omitting  the  words  "  on  which  day 
^Jwgment  aforesaid  was  entered  up.'^ 
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aforesaid  was  enteined  np ;  and  have  yoa  there  then  tbU  writ.   Witness 
at  Westminster,  the  daj  of  ,  in  the  year  of  oar 

Lord 

No.  16.   Writ  of  Capias  ad  Satisfaciendum  an  a  Judg^nent 

for  Defendant, 

Victoria,  bj  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  the  faith.    To  the  sheriff  of 
greeting  :  We  command  jou,  that  yon  take  [if  sued  out  of 
the  Court  of  Exchequer  aay^   "  that  jou  omit  not  by  reason  of  an/ 
liberty  of  your  county,  but  that  you  enter  the  same  and  take/*]  A.  B. 
if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  joq 
may  have  his  body  before  us  [or  in  the  Common  Plecu^  *^  before  our 
justices,**  or  in  the  Exchequer^  **  before  the  barons  of  our  Exchequer,** 
at  the  cote  may  6e]  at  Westmioster,  immediately  after  the  execution 
hereof,  to  satisfy  G.  D.  £         ,  which  lately  in  onr  Court  of  Qaeeu^s 
Bench,  or  **  Common   Pleas,"  or  '*  Exchequer  of  Pleas,'*  a»  the  case 
may  6e]  were  awarded  to  the  said  C.  D.  for  his  costs  of  defence  in  an 
action  lately  prosecuted  in  onr  said  court  by  the  said  A.  B.  against 
the  said  C.  D.,  whereof  the  said  A.  B.  is  convicted,  together  witli 
interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum  per 
annum  f^m  the        day  of  ,  in  the  year  of  our  Lord         ,  ('^  on 

which  day  the  judgment  aforesaid  was  entered  np ;  and  hare  yon  there 
then  this  writ.    Witness,  &c 

No,  17.  Writ  of  Capias  ad  Satisfaciendum  on  a  Rvle  for 

Payment  of  Money, 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  faith.     To  the  sheriff  of 

greeting  :  We  command  you,  that  you  take  [if  sued  omt  of 
ike  Court  of  Exchequer  say^  **  We  command  yon  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  bnt  that  yon  enter  the  tame,  and 
take,"]  C.  D.,  if  be  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  yon  may  hare  his  body  before  ns  \orin  the  Common  Pleas, 
"  before  onr  justices,"  or  in  the  Exchequer^  ^^  before  the  barona  of  our 
Exchequer,"  as  the  case  may  6e]  at  Westminster,  immediately  after 
the  execution  hereof,  to  satisfy  A.  B.  £  ,  which  lately  in  onr 

Court  of  Queen's  Bench,  or  "  Common  Pleas,"  or  **  Exchequer  of 
Pleaa,"  as  the  ease  may  6e]  by  a  rule  of  onr  said  court,  dated  the 

day  of  ,  in  the  year  of  onr  Lord  ,  were  ordered  to 

be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and  further  to  satisfy  the 


(})  The  day  on  which  the  judgment  iras  entered  np,  or  if  entered 
np  prior  to  the  1st  of  October,  1838,  sa^  **from  the  Ist  day  of  October, 
in  tne  Tear  of  onr  liord  1838,"  omitting  the  words,  **  on  which  day 
the  jnagment  aforesaid  was  entered  np." 
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aaid  A.  B^  interest  upon  the  sud  snm  at  the  rate  of  four  ponnds  per 
oentom  per  annuo  from  the  daj  and  year  aforeBaid,(>)  and  haT«  70Q 
there  thai  this  writ.     Witness,  &e« 

No.  18.  Writ  of  Capias  ad  Satisfaciendum  on  a  Rule  for 
Payment  of  Money  and  Costs. 

Victoria,  bj  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Qoeen,  defender  of  the  faith.  To  the  sheriff  of 
,  greeting  :  We  command  you,  that  jou  take  [if  sued  out  of  the 
Cijutri  of ,  Exchequer  tay^  "  We  command  you  that  you  omit  not  by 
reason  of  any  liberty  of  your  connty,  but  that  you  enter  the  same  and 
take,"]  C.  D.  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  yon  may  hare  his  body  before  us  [or  m  thB  Common 
FfetUj  **  before  our  justices,"  or  in  the  Exchequer,  **  before  the  barons  of 
our  Exchequer,"  as  the  case  may  be"]  at  Westminster,  immediately 
after  the  execution  hereof,  to  satisfy  A.  B.  £  ,  which  lately  in 

our  Court  of  Queen's  Bench,  or  "Common  Pleas,"  or  **  Exchequer  of 
Pleas^"  as  the  ease  may  he"]  by  a  mle  of  our  said  court,  dsted  the 
day  of  ,  in  the  yesr  of  our  Lord  ,  were  ordered  to  be  paid 

bj  the  ssid  C.  D.  to  the  sud  A.  B.,  together  with  certain  costs  in  the 
said  mle  mentioned,  which  said  costs  have  been  taxed  and  allowed  by 
oor  said  court  at  £  ,  [the  amount  of  the  alloeaiur  or  allocatwSf 

if  more  than  one]  and  iuilher  to  satisfy  the  said  C.  D.  the  said  last- 
mentioned  sum,  together  with  interest  upon  the  said  two  sereral  sums, 
at  the  rate  of  four  pounds  per  centum  per  annum  from  the  day 

of  ,  in  the  year  of  our  Lord  ,(*)  on  which  day  the  said 

oosts  were  taxed  ;  and  haye  you  there  then  this  writ.     Witness,  &c. 

No.  19.     Writ  of  Capias  ad  Satisfaciendum  on  a  Rule  for 

Payment  of  Costs  only. 

ViCTOBiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  tiie  faith.  To  the  sheriff  of 
,  greeting  :  We  command  you,  tbat  you  take  [if  sued  out  qfthe 
Court  of  Exhequer  toy,  ^^  We  command  you  that  you  omit  not  by 
resson  of  any  liberty  of  your  county,  but  that  you  enter  the  same  and 
take,"]  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep^  so  that  yon  may  have  his  body  before  us  [or  tn  ^  Common 
Pleat,  ''before  our  justices,"  or  in  the  Exchequer,  **  before  the  barons 
of  our  Exchequer,"  as  the  cats  may  be"]  at  Westminster,  immediately 


<^1 
to  tfa( 


0)  The  day  on  which  the  rule  was  made,  or  if  it  were  made  prior 
>  the  1st  of  October,  1838,  aay  '*from  the  1st  day  of  October,  in 

the  year  of  our  Lord.  1838." 
{A  The  day  on  which  the  costs  of  the  rule  were  taxed.    If  interest 

be  eiaimed  on  the  principi^  money  from  the  date  of  the  rule,  alter  Uie 

fium  accordingly. 
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after  the  ezecation  hereof,  to  satisfy  A.  B.  £  for  certain  costs 

which  bj  a  rule  of  oar  Court  of  Queen's  Bench,  [^or  "  Common  Pleas,^* 
or  "  Excheqaer  of  Pleas/'  as  the  c€ue  maif  be]  dated  the  daj  of 

in  the  year  of  oar  Lord  ,  were  ordered  to  be  paid  bj 

the  said  C.  D.  to  the  said  A.  B.,  which  said  costs  have  been  taxed 
and  allowed  by  oar  said  coart  at  the  said  sum,  and  farther  to  satisfy  the 
said  C.  D.,  interest  apon  the  said  sum  at  the  rate  of  foar  ponnds  per 
centum  per  annum,  from  the  day  of  ,  in  the  year  of  oar 

Lord  ;  (')  and  hare  yon  there  then  this  writ.    Wituessi  &c 


No.  20.  Writ  of  Capias  ad  Satiifaciendum  on  a  Judgment 
in  an  Inferior  Court  removed  into  one  of  the  Superior 
Courts, 

Victoria,  by  the  fi^race  of  God,  of  the  United  Kin|;dom  of  Gmt 
Britain  and  Ireland  Queen,  defender  of  the  faith.  To  the  aherifi* 
of  greeting  :  We  command  yon,  that  yoa  take  {^if  tued  out  of  the 

Court  of  Exchequer  «ay,  **  We  command  yon  that  yoo  omit  not  by  reas<m 
of  any  liberty  of  yonr  coanty,  but  that  yoa  enter  the  same,  and  take,*^  J 
G.  D.,  if  he  shall  be  found  in  yonr  bailiwick,  and  him  safely  keep,  so 
that  you  may  have  his  body  before  as  [^or  m  the  Common  Pleae, 
"  before  our  justices,"  or  tn  <^e  Exchequer^  "  before  the  barons  of  oar 
Exchequer,"  <u  the  cau  may  he]  at  Westminster,  immediately  after  the 
ezecation  hereof,  to  satisfy  A.  B.  £  ,  which  the  said  ▲.  B. 

lately  in  [nuert  the  ttyh  of  the  court]  by  the  judgment  of  the  said 
oourt  recovered  against  the  said  C.  D.,  whereof  the  said  C.  D.  is  ooo- 
▼icted,  and  which  judgment  was  afterwards,   on    the  day   of 

in  the  year  of  our  Lord  ,  removed  into  our  Coort  of 

Qoeen's  Bench,  [or  "  Common  Pleas,''  or  **■  Excheqaer  of  Pleas,"*  ae 
ihecaae  may  he]  by  virtue  of  aq  order  of  that  our  said  court,  {or  **  of 

one  of  the  justices  of  that  onr  said  ooart,*'  cu  the  ease  may  he'\ 
in  pursuance  of  the  statute  in  such  case  made  and  provided ;  and  the 
costs  and  charges  attendant  upon  the  application  for  the  said  order  aod 
npon  the  said  removal  were  on  the  day  of  in  the  year  of  <mr 

Lord  ,  taxed  and  allowed  by  oar  said  Conrt  of  Queen's  Beoch, 

[or  **  Common  Pleas,"  or  *'  Exchequer  of  Pleas,"  as  the  case  majr  be] 
at  £  ,  and  further  to  satisfy  the  said  A.  B.  the  said  £  (*) 

together  with  interest  npon  the  said  two  several  sums  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  said  day  of 

in  the  year  of  onr  Lord,  ;  (*}  and  have  yoa  th^e  then  this  writ. 

Witness,  &0. 


0)  The  day  on  which  the  costs  of  the  rule  were  taxed,  or  if  there 
have  been  several  allocaturs,  the  day  on  which  the  last  aUocator  nas 
made. 

(*)  The  costs  attendant  npon  the  removal  of  the  judgment  ont  of 
the  inferior  conrt  into  the  superior  eonrt 

(0  The  day  on  which  the  costs  of  removal  were  taxed. 
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No.  21.  Writ  of  Capias  ad  Satisfaciendum  on  a  Rule  or 
Order  of  an  Inferior  Court  for  Payment  of  Money 
removed  iato  one  of  the  Superior  Courts. 

YicioiiA,  hj  the  grMe  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  IreUnd  Qoeen,  defender  of  the  &lth.  To  the  sheriff  of 
f^reetiof^ :  We  coainund  you,  that  ^oa  take  [if  sued  out  of  the 
Comi  of  Exchequer  my,  *'we  command  that  jon  omit  not  bj 
rMion  of  an  J  libertj  of  joor  county,  bat  that  yoa  enter  the  same  and 
Ub*^  0.  D.,  if  he  shall  be  found  in  yonr  bailiwick,  and  him  safely 
keqt,  so  that  yoa  may  ha?e  his  body  before  as,  \or  in  the  Common 
PWf  ^  before  oor  jostioes,"  orim  the  Exchequer  *'  before  the  barons 
of  our  Excheqaer,"  ae  the  ease  may  he"]  at  Westminster,  immediately 
ifter  the  executiao  hereof,  to  satisfy  A«  B.  £  ,  which  lately  in 

[aunt  Ae  slyle  of  the  eouri']  by  a  mle  [or  <<  order"]  of  the  said 
omt,  eatitled  [as  the  ease  may  he"]  were  ordered  to  be  paid  by  the  said 
C.  D.  to  tiw  said  A.  B.,  and  which  mle  [or  "  order  "]  was  afterwards, 
<»  the  day  of  ,  in  the  year  of  our  Lord  ,  removed 

isto  oor  Coart  of  Qaeen's  Bench,  [or  ^*  Common  Pleas,*"  or  "  Exchequer 
d  PlesB,"  as  the  ease  may  be^  by  an  order  of  that  oor  said  conrt,  [or 
^  of  ,  one  of  the  justices  of  onr  said  oonrt,"  as  the  case  may  be'] 

ifi  poTBauoe  of  the  statute  in  soch  case  made  and  provided,  and  the  costs 
and  ehaq^ea  attendant  npon  the  application  for  the  said  last-mentioned 
wdo-  aad  npon  the  said  removal  were  on  the  day  of  ,  in 

the  Tear  of  oor  Lord  ,  taxed  and  allowed  by  onr  said  Conrt  of 

Qawo's  Bench,  [or  **  Common  Pleas,"  or  '*  Exchequer  of  Pleas,"  as 
tk  eoH  may  be]  at  £  and  also  to  satisfy  the  said  A.  B.  the 

s*id  £  ,  (I)  together  with  interest  on  the  said  two  several  sums 

It  the  lata  of  foor  pounds    per  centum   per  annum  from  the  said 
day  of  ,  in  the  year  of  our  Lord  ;  (*)  and  have  yoa 

there  then  this  wxii.   Witness,  &c 

^0,  22.  Writ  of  Capias  ad  Satirfaciendum  on  a  Rule  or 
Order  of  an  Inferior  Court  for  Payment  of  Money  and 
Costs  removed  into  one  of  the  Superior  Courts, 

VicioBiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britaifl  and  Lneland  Queen,  defender  of  the  faith.  To  the  sheriff 
d  ,  greeting:  We  command  you  that  you  take  [if  sued  out  of 

^  Comi  of  Exdtequer  say^  **  That  you  omit  not,  by  reason  of  any 
^^J  of  your  county,  but  that  you  enter  the  same  and  take]  C.  D., 
if  he  ihall  be  found  in  your  bailiwick,  and  him  safely  keep  so  that  you 
|B«J  have  hid  body  before  us  [or  in  the  Common  PleaSy  "  before  our 
i^utkcs,''  or  in  the  Exchequer,  "  before  the  barons  of  our  Exchequer" 
[at  the  case  mag  be]  at  Westminster,  immediately  after  the  execution 


(')  The  oosts  of  removing  the  role  from  the  inferior  court  into  the 
ttperior  coart, 
(*)  The  day  on  which  the  eoeta  of  removal  were  taxed. 

[a  1 — voL  ii.]  3  g 
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hereof  to  satufj  A.  B.  £  ^  which  latelj,  in  [uuert  the  ttjfie  of 

the  court]  by  a  rule  [or  "  order"]  of  thfl  said  Gotut,  entitled  [^^  <u 
the  case  may  be]  were  bv  the  said  coart  ordered  to  b«  paid  bj  the  said 
C.  D.  to  the  said  A.  B.,  which  said  rule  [or  *'  order"]  was  afterwards, 
on  the  day  of  ,  in  the  year  of  oar  Lord  ,  remoTed 

into  our  Coort  of  Qneen's  Bench  [or  **  Common  Pleas,"  or  "  Ex- 
chequer of  Pleaa,"  at  the  case  mojf  he]  by  an  order  of  that  our  said 
court  [or  **  of  ,  one  of  the  justices  of  that  our  said  ooort**  oa 

the  case  may  he]  in  pursuance  of  the  statute  in  sach  case  made  and 
provided,  and  the  costs  and  charf^es  attendant  on  the  appUcatioo  for 
the  said  last-mentioned  order,  and  upon  the  said  remoTal,  ^rere  upon 
the  day  of  ,  in  the  year  of  our  Lord  ,  taxed  and 

allowed  by  our  said  Court  of  Queen's  Bench  [or  "  Commoa  Pleas,"  or 
*'  Exchequer  of  Pleas,"  as  the  case  mojf  he]  at  £  ,  and  also  to 

satisfy  the  said  A.  B.  the  said  £  ,(*)  together  with  interest  on 

the  said  three  several  sums,  at  the  rate  of  four  pounds  per  oentaoB  per 
annum,  from  the  day  ol  ,  in  the  year  cf  oar  Lord  ;  (*) 

and  have  you  there  then  this  writ.    Witness,  &c. 

6.  Cf  Execution  in  Detinue. 

Order  for  execution  for  return  of  chattel.] — In  actions  of 
detinue  the  plaintiff  may  now  have  execution  for  the  return 
of  the  chattel  absolutely.  Application  for  this  purpose  may 
be  made  to  the  court  or  a  judge  by  the  pUdntiff,  who,  if  they 
see  fit,  order  *^  that  execution  shall  issue  for  the  retiurn  of 
the  chattel  detained,  without  giving  the  defendant  the  option 
of  retaining  such  chattel  upon  paying  the  value  assessed, 
and  that  it  the  said  chattel  cannot  be  found,  and  unless  the 
court  or  a  judge  should  otherwise  order,  the  sheriff  shall 
distrain  the  detiendant  by  all  his  lands  and  chattels  in  the 
said  sheriff^s  bailiwick,  till  ibe  defendant  render  such 
chattel,  or,  at  the  option  of  the  plaintiff,  that  he  cause  to  be 
made  of  the  defendant's  goods  the  assessed  value  of  such 
chattel."(*) 

Execution  for  damages^  costs  and  interest  in  action.] — 
The  plaintiff;  either  by  the  same  or  a  separate  writ  of 
execution,  is  entitled  to  have  made  of  the  derendant*s  goods 
the  damages,  costs  and  interest  in  such  action.  («) 


(*)  The  costs  of  removing  the  rale  from  the  inferior  oonrt  into  the 
superior  court 

(*)  The  day  on  which  the  costs  of  removing  the  rule  from  the  infe- 
rior court  were  taxed, 

(»)  C.  L.  P.  Act,  1854,  s.  78. 
Ibid. 


1^ 
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Form  qfwrii.'] — The  foUowing  fomu  of  writs  of  execution 
are  given  bj  Beg.  Gen.  M.  Y.  1854,  and  soheds.  33,  34 : 

Wrii  of  ExeaUion  m  Detmue  under  Section  78  of  the 
Common  Law  Procedure  Act^  1854,  for  the  Return  of 
the  Chattel  detained,  and  for  a  Dietringae  until  returned, 
iqMovtefrom  a  Writ  for  Damagee  or  Costa : 

YicroiajL,  hy  the  gnc«  of  God,  of  tbe  United  Kingdom  of  Great 
Britain  and  Ireland  Qoea,  deftoder  of  the  faith.  To  the  sheriiF 
of  ,  graadng  :  We  ceomiaod  joa  that  joa  omit  not  bj  reason  of 

mj  Bmtj  of  joor  eoonty,  bat  that  yoa  enter  the  same  and  withoat 
dfiar  joa  came  the  folloiHng  chattels,  that  is  to  saj  [Aere  enumerate 
tiiediiaUdt  recovered  by  the  judgment  for  the  return  of  which  exeoi^ion 
has  heeu  ordtred  to  wiue]  to  be  retnmed  to  A.  B.,  which  said  A.  B. 
lately  b  our  eonrt  before  ns  {^or  in  the  Comnum  PJetu^  *'  before  our 
JB^ticflB,*^  or  in  the  Etekepier,  **  before  the  barons  of  oar  Excheqaer""] 
It  Wertmioater,  igcufeied  against  C.  D.,  in  an  action  for  the  detention 
of  the  same,  whereof  the  aaid  C.  D.  is  eonficted.*  And  we  farther 
oaamand  yon,  tbmt  if  the  said  chattels  cannot  be  fonnd  in  yonr  baili- 
viek  yon  omit  not,  hj  reason  of  any  liberty  of  yonr  connty,  bat  that 
yon  enter  the  same  and  distrain  de  said  C.  D.  by  all  his  lands  and 
chatteb  in  your  bailiwick,  so  that  neither  the  said  G.  D.,  nor  any  one 
far  Urn,  do  li^  hands  on  tiie  same  nntil  the  said  C.  D.  render  to  the 
aid  A.  B.  the  aaad  chattels ;  and  in  what  manner  yon  shall  have 
cseoBfted  thia  onr  writ  make  appear  to  as  [^or  in  the  Common  Pleae, 
*  teear  jostioca,"  or  m  Emehequcr,  '*  to  the  barons  of  oar  Ezcheqaer*^] 
at  Westminster,  immediately  iSter  the  ezeeation  hereof;  and  bare  yoa 
tbcTB  then  this  writ.    Witness  at  Westminster  the 

day  of  ,  io  the  year  of  oar  Lord 

Tke  Uke,  bui  inttead  of  a  Distreea  until  the  Chattel  it 
retnmed,  ecmmandif^  the  Sheriff  to  levy  on  Defendants 
Goods  the  Assessed  Value  of  it, 

[Proeeei  as  in  the  preotdingform  uHtU  the  *  and  thik  thue] :  And 
«•  farther  ooonnaiid  yoa  that  if  the  said  chattds  cannot  be  found  in 
yoar  bailiwick  yon  omit  not,  by  reason  of  any  liberty  of  yoor  ooanty, 
te  that  yoa  enter  the  same,  and  of  the  goods  and  chattels  of  the  said 
G.  0.  in  yonr  buliwick  yoo  caose  to  be  made  £  [the  aeseeted 

•ska  rfthe  dbotteb]  whereof  the  said  C.  D.  is  also  oonricted,  and  that 
is  the  eieeotioti  <d  this  oor  Isat-mentioned  command  yon  do  all  such 
thiqgB  sa  by  the  statote  passed  in  the  second  year  of  our  reign  yoa  are 
anthariaed  and  required  to  do  in  this  behalf,  and  in  what  manner  you 
ihail  hare  ezecoted  this  our  writ  make  appear  to  us  [or  m  Me  Common 
/%Bs,  ^  to  our  justices,**  or  in  the  Exchequer,  **  to  the  barons  of  our 
Ezchequer,"^  as  the  ease  mag  be"]  at  Westminster,  immediately  after  the 
cxecation  hereof;  and  hare  yoa  there  then  this  writ.    Witness  , 

at  Westminster  the  day  of  ,  in  the  year  of  our 

Lord 

3  G  2 
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7.  Of  Execution  where  Matter  of  Aecomd  decided  by  the 
Court  or  a  Judge^  or  referred  under  the  Comnum  Law 
Procedure  Act^  1854,  *.  3. 

Where  the  matters  in  dispute,  being  matters  of  aooount, 
have  been  decided  by  the  court  or  a  judge,  or  have  been 
referred  to«an  arbitrator  appointed  by  the  parties,  or  to  an 
officer  of  the  court,  or  County  Court  {udge,  under  section  3 
of  the  C.  L.  P.  Act,  1854,  the  decision  or  order  of  the 
court  or  judge,  or  the  award  or  certificate  of  the  referee,  is 
enforceable  by  the  same  process  as  the  finding  of  a  jury 
upon  the  matter  refeiTed.(>) 

Form  of  writs  of  execution."]^ — ^The  following  forms  of  writs 
of  execution  are  contained  m  the  Reg.  Gen.  M.  V.  1854, 
sched.  9  and  10: — 

Writ  qf  Execution  where  the  Court  or  a  Judge  decides  am 

Mattere  of  Account, 

[The  tame  at  m  ordinary  oatet  of  execution  on  a  judgwient,  exoqpt 
that,  instead  of  the  vrrU  ttaiing  the  money  to  be  levied  at  having  6eat 
recovered  by  ajudgmentj  and  omitting  the  direetion  to  levy  inierett,  m^tJ 
**£  ,  which  by  a  mle  of  our  Goart  of  Qoeen^s  Bench    [or 

*'  Cominoii  Pleas,"  or  **  by  an  order  of  Sir  ,  ^ight,  one  of  oar 

josticet  of  oar  Court  of  Qaeen^s  Bench,**  or  **  Commoo  Pleas,"  or  '\»e 
of  the  baroos  of  our  £zcheqoer,"  at  the  case  may  be"]  dated  the 
day  of  ,18         ,  made  io  purBuanoe  of  the  3rd  seetioo  of  ^  The 

Common  Law  Procedure  Act,  1854,"  in  an  action  commenced  in  our 
said  court  of  ,  at  the  suit  of  A.  B.   [or  "the  said  AB."  if 

before  mentioned]  against  the  said  C.  D^  was  ordered  to  be  paid  bj 
the  said  C.  D.  to  the  said  A  B.  [at  the  cate  may  be^  following  the  terms 
or  tttbttance  of  the  rule  or  order,]  [Ifcottt  were  ordered  to  be  paid 
then  the  direction  to  levy  them  may  be  thut ;]  Tof^etber  with  certain 
costs  in  the  said  role  (or  **  order ")  mentioned,  which  said  costs  were 
afterwards,  on  the  day  of  18       ,  taxed  and  allowed  by 

onr  said  Court  of  ,  at  £  .]     [ff  the  rule  or  order  danecte 

that  interett  thaU  be  paid,  then  the  direAon  to  levy  it  may  he  tkut : 
^*  together  also  with  interest  on  the  said  sum  of  £  ,  at  the  rate 

of  £  per  cent,  from  the  said  day  of  18        ^^  ae  the 

eate  may  be,  according  to  the  rule  or  ottfer.  J 

Writ  of  Execution  where  Matter  of  Account  it  referred  to 
and  decided  on  kg  an  Arhitrator^  Officer  of  the  Courts  or 
County  Court  Judge. 

[The  tame  at  directed  in  preceding  form ;  but  instead  oftiating  the 
levy  to  be  of  money  ordered  by  a  rule  or  order  to  be  paid,  soy, 
"  £  ,  which  by  an  award  (or  certificate),  dated  the  day 

(M  C  L.  P.  Act,  1854,  t.  3. 
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d  18        ,   \iaH  of  award  or  ceri%Jioate\  made  bj  E.  F^ 

Eiqiiin^  aa  arhitntor  appointed  bjr  the  parties  Uf  **  by  0.  F.,  Esquire, 
QBs  sf  tbe  ICutera  (or*  ciher  ^Heetf  naming  hit  t^fice)  of  oar  ooart 
cf  t"  a»  tie  earn  magf  be}  pursuant  to  the  3rd  section  of  the 

«  ConmoD  Law  Prooedore  Act,  1854,"  was  awarded  ^or  **  certified  *'] 
tp  be  dne  an4  payable  firom  the  said  G.  D.  to  the  said  A.  B.] 

8.  0/ike  Paimdage  Fees  and  Expemet  of  Execution^ 

In  erery  case  of  esecution  the  party  entitled  to  execution 
may  lery  the  poundage  fees,  and  expenses  of  the  execution, 
orer  and  above  the  sum  recovered./>)  The  fees  to  which  the 
sberiir  is  entitled  are  those  given  oy  a  table  made  by  the 
judges  under  the  authority  of  the  7  Will.  4  &  1  Vict, 
c  &5,  m  addition  to  which  he  is,  on  executing  a  Ji,  fa,, 
entitled  to  I2d.  for  every  20s.,  if  the  sum  levi^  does  not 
exceed  100^.,  and  6d.  for  every  20^.  over  that  sum  \Cj)  but 
DO  poundage  is  payable  on  executing  a  ca,  sa,(*)  Though 
pat  to  extra  trouble  and  expense  he  cannot  claim  more  than 
u  giren  by  the  table  of  fees.(*)  He  cannot  charge  a  fee  for 
^'seardi*'or  '^  di8charffe.**(v  ^^  '^  entitled  to  poundage 
00  the  whole  proceeos,  though  a  portion  be  paid  to  the 
landlord  for  rent  ;(*)  bnt  there  must  be  a  levy.(')  He  is 
entitled  to  his  poundage,  however,  notwithstanding  the 
puties  after  seizure  enter  into  a  compromise  before  the 
nle,(")  or  although  the  Judgment  and  execution  be  after- 
wds  set  aside  for  irregularity.  (*)  On  executing  an  elegit 
or  habere  facias  possessionem,  the  sheriff  is  entitled  to  a 
^tuQxDg  on  every  20s.  of  the  yearly  value  of  the  lands,  &c., 
vbereof  possession  or  seisin  is  given,  if  it  does  not  exceed 
lOCtf.,  and  6d.  on  eveiy  20s.  of  the  yearly  value  above  thai 
^•C*)  If  the  sum  levied  is  unreasonable,  the  court  or  a 
jodge  win  order  the  excess  to  be  returned,  with  costs.  (") 

Q  C.  L.  P.  Act,  1852, 8.  123. 
{*)  28  Elix.  e.  4. 
CJ  5  &  6  Yict.  c.  68,  t.  31. 

(0  Domes  t.  Edmonds,  12  M.  ft  W.  31 ;   PhiUips  t.  Viscount 
CsfiUrbury,  11  H.  &  W.  619 ;  Hutchinson  y.  Humbert,  8  M.  &  W 
638:  Jones  ▼.  Robinson,  2  Dowl.  K.  S.  1044. 
0)  Masters  ▼.  towther,  11  C.  B.  949. 
(«)  Dmiies  T.  Edmonds,  12  M.  &  W.  31. 

(')  Graham  ▼.  GriU,  2  M.  &  S.  296 ;  CoUs  t.  Coates,  11  A.  &  E. 
S26;  Brine  ▼.  Hutchinson,  2  D.  &  L.  43. 
"^  Chapman  ▼.  Botelby,  8  K.  &  W.  249. 
M  Rttwstone  ▼.  Wilkinson,  4  M.  &  S.  266. 
^)  Nash  T.  AUen,  4  Q.  B.  784;  Price  j.  HoHis,  1  M.  &  S.  106. 
»)  BomeeU  t.  OMey,  2  Tannt.  174. 
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The  costs  of  an  interpleader  rule  obtained  by  the  sheriff 
cannot  be  levied.  (^)  The  sheriff  cannot  refofte  to  execute  a 
writ  until  his  fees  are  paid.(*)  Nor  is  he  justified  in  taking 
goods  to  secure  his  pounoage,  after  he  has  consented  to 
Uicir  being  delivered  to  a  third  person  under  a  claim  of 
pro]3erty.(';  Where  the  sheriff  naa  levied  his  fees  he  maj 
retain  the  money ;  and,  if  there  has  been  no  levy  of  them, 
he  may  maintam  an  action  for  them  against  the  party  at 
whose  suit  the  writ  was  executed  ;(*)  but  not  aeainst  his 
attorney  in  the  action,  (*)  unless  there  be  spediu  circum- 
stances raising  a  presumption  of  an  undertaking  on  his  part 
to  pay  for  them,  as  where  he  has  appointed  a  special  bailin*.(*) 
The  Stat.  28  Eliz.  c.  4,  gives  an  action  for  treble  damages  in 
case  of  extortion  against  the  sheriff ;(')  besides  which  the 
party  upon  whom  it  is  committed  may  maintain  an  action 
for  money  had  and  received  against  the  sheriff, (')  and  the 
party  guilty  of  the  extortion  may  be  indicted  at  common 
law.  (•)  The  7  Will.  4  &  1  Vict.  c.  56,  ss.  3,  4,  gives  a 
remedy  for  extortion  by  summary  application  to  the  court ; 
and  it  is  doubtful  whether  an  action  for  extortion  can  be 
brought  against  the  sheriff  for  taking  a  greater  fee  than 
allowed  by  this  act  (^®)  The  application  may  be  for  a  rule 
calling  upon  the  shenff  to  show  cause  why  he  should  not 
return  the  excess,  as  well  as  upon  his  officers  to  show  cause 
why  an  attachment  should  not  issue  against  him  for  his 
contempt  in  receiving  the  excess.(") 

9.  0/  the  Amendment  and  the  getting^  oMe  of  irregular  Wriii^ 
and  Restitution  where  Judgment  set  aside. 

Setting  aside  writ  for  irreguUtritif,^ — If  the  writ  of  exe- 
cution is  irregular,  or  has  been  irregularly  executed,  the 


(1)  Hammotid  ▼.  Nairn,  9  M.  &  W.  221. 

(S)  Hescott'8  ease,  1  Salk.  830.) 

(S)  Ooode  ▼.  LangUy,  7  B.  &  G.  26. 

(«)  Evana  t.  Manero,  7  M.  &  W.  468  ;  Foster  v.  Biakeioek, 
6  B.  &  G.  328. 

(•)  Mayberry  ▼.  Mansfield,  9  Q.  B.  754. 

(•)  Mails  y.  Mann,  2  £xch.  608 :  Walhank  v.  Quartmrman, 
3  G.  B. ;  Foster  ▼.  Blakelock,  5  B.  &  C.  328. 

(')  Holmes  v.  Sparhes,  12  G.  B.  242 ;  WrigtUup  v.  Greenaere, 
10  (t  B.  1 :  Bsrton  t.  Lawrence,  6  Exch.  816;  PUkingUm  v.  Cw^ 
16  M.  &  W.  615. 

(•)  Seaif  T.  Halifaz,  7  M.  &  W.  288. 

(•)  Smith  T.  MaU,  2  Boll.  B.  263 ;  Sa^\der»on  v.  Baker^  3  Wils. 
816. 

(!•)  Uiher  T.  Walters,  4  Q.  B.  55 ;  Curlewis  ▼.  Bird,  1  DowL  N.  S. 
755.  (")  Blake  t.  Newbum,  6D.&Im  601. 
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wmi  or  a  judge  wOl  set  it  aside,  and  order  restoration  of 
^oods  or  mooe J  leried,  if  any,  or  the  discharge  of  the  party, 
u  be  be  taken  into  custody.  The  application  for  the  iiile  or 
Older  most  be  made  within  a  reasonable  time,  and  before  a 
fresh  st^  has  been  taken,  unless  the  party  applying  was  not 
swsre  of  the  irregolarity  until  after  such  step  had  been 
tsken.(>)  In  setti^  aside  the  execution  the  court  frequently 
restrains  the  party  Rt>m  bringing  any  action ;  but  it  will  not 
do  so  if  a  strong  case  of  cuui^ge  be  shown.(')  And  the 
oosts  of  the  rule  are  not  in  general  given,  unless  the  appli- 
csnt  consent  not  to  bring  any  action.  (*) 

Juttififing  under  irregvlar  tm/.] — The  party  suing  out 
thewnt  and  his  attorney  may  justify  under  an  irregular 
vrit,  if  it  is  not  set  aside ;  but  they  cannot  if  it  is  set 


Bet  aside,  the  plaintiff  may  issue  another.  (') 


AmemdmetU  of  lorif.] — ^Writs  of  execution  may  be  amended 
hy  the  court  or  a  judge,  even  after  they  have  been  executed 
and  returned,  in  the  Uste^if)  the  return,  the  names  of  the 
puties,(*)  the  sum  recovered  by  the  judgment, (>*)  and  the 
uke,  or  where  there  has  been  a  misprision  of  the  clerks.  00 
An  amendment  may  be  allowed  after  a  rule  ntn  obtained  to 
set  the  writ  aside.Q')  But  it  will  not  be  allowed  where  it 
voold  prejudice  Uie  rij^hts  of  third  persons,  or  where  the 
defendMit  after  execution  has  become  bankrupt.(i*)    The 


JO  Beg.  Gen.  H.  T.  1863  (Pr.)  r.  136.  As  to  what  is  a  reasonable 
nj^  see  ConstabU  v.  Fotheroiil,  2  DowL  691 ;  Greenahield  ▼. 
5^«<<^ori  8  M.  ft  W.  148;  Pineher  v.  Harvey,  1  Q.  B.  866. ; 
^4  Wheeler  ▼.  Seott.  U  L.  T.  182. 

(0  WetUworth  J.  BuUen,  if  B.&C.  840;  Stoeklnridge  j,  Suitama, 
w.  437. 

^  Ctuk  ▼.  WeOe,  1  B.  ft  Ad.  376. 
Codrmfftan  ▼.  Lbwd,  8  A.  ft  E.  449. 
At.  Sheriff  of  Uiddleux,  6  B.  ft  A.  746. 

•)  Bout  T.  PilUng,  6  B.  ft  C.  38. 
n  MeCormaek  t.  MtUon,  1  C.  M.  ft  B.  626 
'»)  BmgUheari  ▼.  Dwnbar^  2  DowL  202. 

j  Thorpe  V.  Rook,  1  DowL  601. 

»)  ArmU  V.  Weatherby,  3  DowL  464. 
j»)  8  Hen.  6.  c.  12. 
y)  Smgleheart  v.  Dunbar,  aupra, 

&4l//i5*^^-  ^«^^»  8  M.  ft  W.  819;  Brooke  v.  Eodeon, 
'^ot.  n.  A,  223. 
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amendment  may  be  made  by  the  award  of  exectttioii  on  the 
roll,(>)  or  by  the  record  of  the  jud£^ent.(>)  The  comrt  wQl 
also  allow  the  indorsement  to  be  amended  if,  by  mistake, 
it  has  been  indorsed  to  levy  too  large  a  stun,  nnleaa  the 
defendant  has  suffei'ed  by  the  mistake.  (') 

RegUtution  where  judgment  tet  aside,'] — If  after  execntion 
the  judgment  b  set  aside  or  reversed,  the  party  against 
whom  it  has  issued  is  entitled,  if  a  term  or  goods  have  been 
seized  under  a  fi,  fa,^  to  have  the  same  restored,  or  if  they 
have  been  sold,  to  have  the  money  for  which  they  were 
sold;(*)  if  lands  were  extended,  or  chattels  delivered  to 
the  party  under  an  e^cgrt^,  then  he  is  entitled  to  the  lands 
or  chattels,  and  not  merely  the  extended  value.  (*)  Where 
restitution  of  the  sums  paid  by  defendant  is  awarded  the 
plaintiff  is  bound  to  repay  defendant  only  what  has  been 
properly  paid  by  him.(») 

Frauduletit  execution.'] — ^The  court  will  not  in  general 
interfere  summarily,  to  compel  the  sheriff,  in  the  case  of  a 
fraudulent  execution,  to  pay  over  the  jproceeds  to  the  bond 
fide  creditor,  but  leaves  tne  question  of  fraud  to  a  jurv ;  but 
in  a  clear  case  it  might,  it  appears,  interfere  sttmnuirily.(') 

nL  Or  THE   Rbturit   of  Warrs,  and  Attacrmbut  fob  wot 

Returkiko. 

1.  Of  the  rule  to  retuiL  I  3.  Of  the  attAchment  for  not  re- 

2   Of  the  retaro.  '  tarning. 

1.  Of  the  Rule  to  Return. 

Rule  to  return  writ,] — It  is  not  usual  for  the  sheriff  to 
return  writs  of  execution  unless  ruled  to  do  so.(*)  He  may 
be  ruled  to  return  the  writ  not  only  by  the  plaintiff,  but 
also  by  the  defendant,  if  he  show  special  grounds  for  it.(*) 


(n  Atkimon  t.  Newiofi^  2  B.  &  P.  336. 

rn  Thorpe  T.  Hook^  I  Dowl.  601. 

(I)  Laroche  t.  ll'ar6roti^A,  2  T.  B.  737;  McCormaek  v.  MeUon, 
1  A.  &  £.  331 

(0  2  Roll.  Abr.  491;  8  Go.  19,  143;  Eyre  t.  Woodfine,  Ore 
Elii.  278. 


(•)  Roll.  Abr.  778;  Ooodyere  ▼.  /nw,  Cro.  Jae.  24«. 
276. 


(•)  Whaliey^,  Bamett,  2  Bowl.  33. 


Barbery.  MiteheU, 2 Dowl.  674 ;  Imray  r.  Magnay^  11 M.  ft W. 
Wats.  Sheriff.  81.  2nd  edit 


(•)  Wats.  Sheriff^l.  2nd  edit 

(•)  WiUiame  v.  Webby  2  Dowl.  K.  S.  904 ;  DanieU  t.  Gompertz^ 

Q.  B.  322. 
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With  respect  to  tbe  role  itself,  which  is  a  side-bar  rule,  it 
18  proyided  b}r  Rule  Pr.  130,  H.  T.  1853,  that  ''  all  rules 
upon  tbe  sherifis  of  London  and  Middlesex  to  return  writs, 
or  to  bring  in  the  bodies  of  defendants,  shall  be  four-daj 
roles,  and  upon  other  sheriffs  eight-day  rules.**  And  by 
r.  131,  ^^  when  the  rule  to  return  a  writ  expires  in  vacation, 
the  sheriff  shall  file  the  writ  at  the  expiration  of  the  rule,  or 
as  soon  after  as  the  office  shall  be  open,  and  the  officer  with 
whom  it  is  filed  shall  indorse  the  day  and  hour  when  it  was 
filed.'*  Formerly  in  vacation  a  party  might  obtain  a  judge*8 
order  instead  of  the  rule,  but  now  by  the  132nd  of  the  above 
rules,  *^  no  judge^s  order  shall  issue  for  the  return  of  any 
writ,  or  to  bring  in  the  body  of  a  defendant,  but  a  side-bar 
rule  shall  issue  for  that  purpose  in  vacation  as  in  term, 
which  shall  be  of  the  same  force  and  effect  as  side-bar  rules 
made  for  that  purpose  in  term.**  The  court  or  a  judge  may 
enlarge  the  tune  limited  by  the  rule  for  making  the 
return. (^)  The  costs  of  the  role  in  general. fall  upon  the 
party  obtiuning  it,(*)  but  if  the  rule  to  not  obeyed  they  in 
general  eventually  fiJl  on  the  sheriff.  A  copy  of  the  rule 
mdorsed  with  the  name  of  the  officer  by  whom  the  writ  was 
executed  must  be  served  personally  on  the  sheriff,  or  his 
under-sheriff  or  deputy,  (')  and  the  original  rule  shown,  if 
demanded.  (*) 

TVhen  sheriff  eamut  be  rtded  to  return,'] — ^There  are  cases 
in  which  the  sheriff  cannot  be  ruled  to  return  the  writ,  as 
where  it  has  been  executed  by  a  special  bailiff  appointed  by 
the  plaintiff  or  his  agent ;  Q  where  there  has  been  collusion 
between  the  sheriff's  officer  and  the  plaintiff,  or  his 
attorney ;  (*)  where  the  action,  or  the  execution  of  the  writ 
has  been  compromised ;  (')  or  where  the  writ  is  a  nullity  ;(*) 
but  if  only  irregular  it  appears  he  must  return  it ;  (*)  nor 
win  the  sheriff  oe  ruled  to  return  a  ca,  «a.,  if  the  defendant 
has  become  a  bankrupt,  and  the  plaintiff  consents  to  become 


;■)  JoMs  ▼.  iZoMftfcyi,  2  BowL  S.  8.  1044. 

Hutehimon  v.  Humbert^  8M.  &  W.  638. 

Com  v.  PrtM,  Barnes,  30. 
r«)  Branard  t.  Beraer,  1  New  B.  121 ;  Bale  Pr.  163,  H.  T.  1853. 
[*)  PaiiUer  v.  Pafuter,  1  Chit  B.  614  n. :  Hamilton  t.  DaUieL 
2  BL  B.  ©62 

[•)  RuMton  T.  Hatfield,  3  B.  &  Aid.  204. 
^)  HodoBM  V.  Jordan,  6  Dowl.  6. 

Brown  v.  H*MiUan,  7  M.  &  W.  198. 

Janet  v.  fViUiams,  STM.  &  W.  357. 
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his  a88ignee.(^)  Further,  the  sheriff  is  not  liable  to  be  called 
upon  to  make  a  return  to  any  writ  or  process,  unless  required 
to  do  so,  by  rule  of  court,  within  six  months  afVer  the  ex- 
piration of  his  office.  (')  These  months  are  lunar  montha, 
and  the  dny  upon  which  the  sheriff  quits  his  office  is  reckoned 
inclusive.  (')  If  improperly  ruled  to  return,  the  shenflT 
should,  it  seems,  move  to  set  the  rule  aside. (^) 

Form  of  mie .] — ^The  following  is  the  form  of  the  rule  :^ 

In  the  Q.  B.,  ['*  C.  P."  or  *«  Exch.  of  P."l 

On  ,  in  term,  Victoria. 

B.     ^      It  is  ordered   tkat  the  sherift  \or  "  late   sherifl&'^   of 

«.     >  London  shall  within  fonr  days  next  after  notice  of  thia  role 

D.     I  to  be  given  to  their  secondaries  \ory  **that  the  sheriff,*"  {or 

"  late  sheriff,")  of  the  coantj  of  shall  within  four  days,  {if  «• 

Middlesex,  or  "  eight  dayn,"  if  in  any  other  county)  next  after  notice 

of  this  rale  to  be  given  to  his  under-sheriff,]  peremptorily  return  the 

writ  of  fieri  facias  issued  between  the  parties. 

Side  Bar.  [Q.  B.  or  Exck.']—'^'  In  the  Treasury  Chamber,  at  the 
instance  of  the  plaintiff,"  in  the  C.  P.]  > 

By  the  Court 

2.  Of  the  Return, 

Return^  how  made,'] — ^The  return  is  made  on  the  back  of 
the  writ ;  but  if  long,  a  schedule,  referred  to  in  the  indorse- 
ment, is  annexed.  (*)  It  must  be  certain, (*)  and  must  anwer 
the  whole  writ,(')  up  to  the  period  when  it  is  made.(*)  The 
sheriff  must  sign  the  return  with  his  christian  name  and 
surname,  (*)  and  if  there  are  two  sheriffs  both  must  put 
their  names,  or  it  is  no  return  at  aIL(*®)  Any  defect  in  the 
formal  part  of  the  return  will  be  cmred  by  the  words  '^  in 
manner  and  form  as  I  am  within  commanded.**(")  Writs 
executed  in  counties  palatine  are  returned  by  the  sheriff*  of 
the  county  in  the  same  way  as  b^  the  sherifib  of  other 
countie6.(")   When  the  bailiff  of  a  hberty  has  the  execution 


(")  A  ▼. 
(«)  De  M 

(»)  Chit . 


(!)  Hepworthj,  Sanderson^  8  Bing.  19. 
(<)  20  Geo.  2,  e.  37,  8.  2 ;  Yaroth  t.  Hopkma,  3  Dowl.  711. 
▼.  Alderley^  Dougl.  463. 
Moranda  ▼.  Dwikm,  4  T.  R.  119. 
Arch.  655,  8th  edit 
(V)  Reynolds  ▼.  Barford,  2  D.  &  L.  327. 
')  R,  y,  SheHff  of  Middlesex,  1  ICtrsh.  344. 
•)  Perkins w.Meaeher,  I Dowl.  21. 
•)  Dive  ▼.  Munninyham,  Piowd.  63 ;  12  Edw.  2,  e.  5. 
M)  Lamb  t.  Wiseman^  Hob.  70. 
»)  Wats.  Sheriff,  88, 2Dd  edit 
ts)  C.  L.  P.  Act,  1852.  s.  122. 
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aod  return  of  a  writ,  the  aheriff  may  return  that  he  com«- 
manded  the  hailiff  to  execute  the  writ ;  and  if  the  bailiff 
has  not  made  a  return  the  sheriff  should  return  that  fact 
aooordiogty,  and  if  he  has  made  a  return  the  sheriff  should 
retQn>it(*)  When  made  on  the  back  of  the  writ  the 
retom  is  in  this  form,  ^*  Byrirtue  of  this  writ  to  me  directed 
tod  delivered  I  have  [here  is  stated  what  has  been  done  under 
tki  writ']  as  b  j  the  said  writ  I  am  directed  and  commanded,*^ 
^  A.  B.,  £squire,  Sheriff."  When  the  return  is  long  it  is 
made  in  this  form :  *'  The  execution  of  this  writ  appears  in 
&  certain  schedule  hereto  annexed,  A.  B.,  Esquire,  Sheriff^" 
and  a  separate  piece  of  paper  contuning  the  inquisition  is 
BDDezed  to  the  writ.(>) 

Against  wham  oondusiveA — ^The  return  is  conclusive  be- 
tween the  same  parties  in  the  same  action,  but  not  against 
other  parties  in  another  action.  (')  The  sheriff  is  in  general 
oonduded  bj  his  return,  (^)  but  not  his  officer.  (*)  And  if 
the  return  be  false,  the  party  who  is  injured  by  it  may 
maintain  an  action  against  the  sheriff.  (') 

When  amendedJi — '^^  return  may  in  general  be  amended, 
in  Bome  cases  even  after  execution,  (')  and  though  the  sheriff 
he  not  a  party  to  the  application.!*)  The  court  in  one  case 
nhaed  to  allow  an  amendment  in  the  return  to  a  writ  of 
fi'fO'^^  after  they  had  quashed  the  return  to  the  writ  of 
^eniitioitt  exponas  upon  motion, (*)  and  in  another  case 
after  time  to  plead  had  been  obtained  in  an  action  against 
the  sheriff  for  a  false  retum.(») 

3.  Cf  the  Attachment  for  not  Returning, 
h  what  cases  issued.'] — If  the  sheriff,  having  been  duly 

0)  Booihmanj.  Earl  of  Surrey,  2  T.  K.  5 ;  Boll.  Abr.  **  Betnm," 
\.n..]  2, 3. 

(')  lie  forms  of  retorna  are  the  same  as  when  Dalton  wrote,  except 
tbt  they  are  in  Eoffliih  instead  of  Latin ;  Wato.  Sheriff,  88, 2od  edit 

S')  Gib$on   ▼.  Brooke.  Cro.  Eliz.  859  ;   Leonard  t.  Simpson, 
iog.  N.  C.  178. 

(')  Fieid  T.  Smith,  2  M  &  W.  388. 
C)  Parker  ?,  Moste,  Cro.  Eliz.  181. 
(•)  Via.  Abr.  "  Return,"  0.  47. 
(')  R.  T.  Sheriff  of  Monmouth,  1  Marsh.  344. 
(*)  Crem  v.  Slasbrooke,  2  Bing.  N.  C.  143 ;  Thorpe  t.  Booke, 
1  DowL  494. 
(•)  Ahoc  t.  Topp,  9  Price,  317. 
r)  WfUe  T,  Pearson,  1  BowL  K.  B.  807. 
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served  with  the  rule  for  the  return  of  the  writ,  does  not 
make  the  return  within  the  time  limited  by  the  role  he  will 
be  in  contempt,  and  subject  to  an  attachment  ;(^)  and  he 
will,  it  appears,  be  so  subject  if  the  return  he  makes  be  on 
the  face  of  it  insufficient ;(')  but  not  if  it  be  good  on  the 
face  of  it,  but  false  ;(*)  and  if  it  be  onlj  infom^  the  conrt 
will  in  general  allow  it  to  be  amended,  and  set  aside  the 
attachment  on  the  sheriff  paying  the  costs.  (^)  Where  it  did 
not  appear  what  damage  had  been  sustaineid  by  the  creditor, 
the  court  ordered  the  attachment  to  stand  over,  and  lef^  the 
plaintiff  to  bring  his  action  against  the  sheriff/*)  It  is  no 
answer  to  a  rule  for  an  attachment  that  the  plaintifi^  after 
tlie  sheriff  *s  default  and  before  moving  for  the  attachment, 
desired  him  to  proceed  with  the  execution. (*)  Whore  the 
writ  was  lost,  of  which  fact  the  plaintiff  had  notice,  and  that 
the  defendant  was  in  custody,  the  court  set  aside  an  attach* 
ment  for  not  returning  it.(')  Bv  Reg.  (xen.  Pr.  H.  T.  1853, 
r.  133,  **in  case  a  rule  shall  issue  in  vacation  for  the 
return  of  any  writ  of  capias^  ca.  <a.,  Ji,  fa.,  elegitf  habere 
facias  possessionem,  venaitiotd  exponas^  or  other  writ  of 
execution,  and  such  rule  shall  have  been  duly  served,  but 
obedienoe  shall  not  have  been  paid  thereto,  an  attachment 
shall  issue  for  disobedience  of  such  rule,  whether  the  thing 
required  b^  such  rule  shall  or  shall  not  have  been  done  in 
the  mean  tune."  But  if  the  writ  is  ordered  to  be  returned 
in  term  and  is  returned  before  the  application  for  the  attach- 
ment, the  attachment  will,  it  appears,  be  refused.  (*) 

Motion  for  attachment.'] — ^The  rule  for  the  attachment  is 
absolute  in  the  first  instance.  (*^  It  is  moved  for  on  an 
affidavit  stating  a  personal  service  on  the  sheriff  or  under- 
sheriff,  or  one  of  the  clerks  in  Lis  office,(>*)  of  a  copy  of  the 
rule  to  return  the  writ,  and  that  such  rule  was  at  the  same 
time  shovrn  to  the  person  served,(")  and  that  a  search  has 


(n  Alchin  V.  Welta,  5  T.  R.  470. 

Wilton  ▼.  Chambers,  1  M.  &  W.  682. 
>)  Goubot  ▼.  De  Grotty,  2  Dowl.  86. 
')  Rex  V.  Sheriff  of  Kent,  2  M.  &  W.  816. 
^)  Arden  t.  Goodaere,  11  C.  B.  366. 
(>)  Howitt  T.  Riekaby,  9  M.  &  W.  52. 
Rex  r.  Sheriff  of  Kent,  I  Marsh.  2ft9. 
Williamson  r.  tlarrison,  9  M.  &  W.  225. 
Re?.  Gen.  H.  T.  1853,  (Pr  )  r.  168. 
')  Harmer  ▼.  Tilt,  2  Marsh.  251. 
(»)  Reg,  Gen.  H.  T.  1853,  (Pr.)  r.  163;  Barnard  t,  Berger,  1  New 
R.121. 


£ZECim01l — ATtAOBMSSI  AGAINST  THJB  8H£BIFF.  616 

been  made  for  the  writ  and  tliat  it  baa  not  been  returned. 
If  the  motion  be  for  an  inanfficient  return,  a  copy  of  tbe 
retom  diould  be  annexed  to  the  affidavit,  wbich  must  yenfy 

ifcC) 


of  attachment.'] — ^The  attachment  ia  directed  to 
the  coroner,  or,  if  he  be  ue  defendant,  to  eliaorB,(')  or,  if 
igainat  the  late  aherifi^  it  ia  directed  to  the  present  aherifT. 

Form  of  attackmmiL'] — ^The  following  ia  the  form  of  an 
ittadunent :— • 

TicioKu,  hj  the  grace  of  God,  of  the  United  Emgdom  of  Great 
Bntam  md  IrJand  Qaeen,  defender  of  the  faith.  To  the  coroner  of  the 
coQstj  of  ,  greeting:  We  command  70a  that  jon  [if  in  the  Ex- 

c^lKr  My,  **  omit  not  by  reaaon  of  anj  liberty  in  year  Doiliwick,  bnt 
tlot  jtneDtcr  the  same  and*^  attach  &  S^  Eaqtiire,  sheriff  of  onr  aaid 
neatj,  so  that  jaa  maj  hare  hon  before  ns  [or  i/  in  the  Common 
PiifB*,  ''before  onr  jnatices,"  or  if  in  the  Eacheqtur^  '*  before  the  barona 
of  ear  Eidnqner"]  at  Wertminater  on  ,  to  answer  to  na  for 

KTtsia  trcspaaaes  and  contempts  by  him  latelj  done  and  committed  in 
(nrcomtbdorena,  [if  in  ike  Common  PteoB,  *'of  and  concerning  those 
tiding!  which  on  onr  behalf  shall  then  and  there  be  objected  against 
^^  ^m  the  Exchegner,  *'  ooneeming  diyers  trespasses,  contempts 
tnd  ofioiceB  hy  lum  lately  done  and  committed,"]  and  have  there  then 
this  vriL  Witnesa  [name  of  ehiej  justice  or  dUe/  Soron]  at  West- 
miBiter  thia  daj  of  ,  in  the  year  of  oar  reign. 

Indorsement, 

Bj  nie  of  court  [jfinihe  Exchequer  toy  **  made  on  the  day 

of  ^kr  not  retoming  the  writ  oSJlerifaeias  issned  in  a  certain 
f*om  wberan  A.  B.  is  plaintiff  and  C.  D.  is  defendant,  pnrsnant  to  a 
nle  of  oonrt  [if  in  the  Exchequer  add  '*  made  in  the  said  canse  for  that 
pQ^pve,"  if  in  the  Queen's  Bench  or  Common  Pleas  add  ''with  costs 
ofattidfflwit.''] 

BaSag  aside  atiaekment,'] — ^If  there  be  any  ixreeularity  in 
tbe  proceedings  againat  the  sheriff  the  court  wiD  set  them 
}BXk  with  coata,  and,  even  although  the^  be  regular,  if  no 
iojnry  has  been  sustained  by  the  plaintiff  by  the  sheriff's 
^^  the  court  will  set  aside  an  attachment  against  him 
^  ptyment  of  costs  and  making  the  return.  (*) 

0)  Wikon  T.  aUunbers,  1  Bar.  &  W.  582. 

(')  it  T.  Sheriff  of  Glamorganshire,  1  Dowl.  N.  S.  30. 

tt  A  T.  Sher^^  Essex,  8  Dowl.  363;  Reg,  t.  Sheriff  of  Berts. 

[c.  L.-yoL  ii.]  3  h 
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CHAPTER  XXVm. 

ATTACHMENT  OF  DEBTS  DUE  TO  A  JUDGUEKT  DEBTOS. 

I.  Of  the  ExAxnrATEON  of  thb  Judgioert  Dbbtoil 

II.  Of  tbe  Obdbb  of  AiTACHMEinr  akd  of  the  Smoiain. 


1.  What  debts  may  be  attached. 
S.  Debt  attachment  book. 
3.  Application  for  attachment. 


4.  Order  attaching  debts. 

5.  From  what  time  debta  attached. 

6.  Summons. 


ni.  Pbockeddtos  wbbhe  Garnibsbb  abmits  Debt  ob  xaeis 

Default. 

1.  Order  ftr  payment  bj  garnishee,  i  2.  Forms    of  exeeotioii    atgainit 

I  garnishee. 

IV.   PBOOEEDniOS  WHEBB   GABNIBHEE  DISPUTES  THB  DeBT. 


1.  Order  for  writ. 

2,  Fonn  of  writ 

8.  Proceedings  in  suit 


4.  Execution. 

5.  Discharge  of  garnishee. 

6.  Costs. 


In  addition  to  tlie  means  of  enforcing  a  jadgment  by 
execution  against  the  person,  goods  and  uinds  of  the  judg- 
ment debtor,  a  new  remedy  is  given  the  judgment  creditor 
by  the  G.  L.  P.-^Act,  1854,  8.  60,  by  the  attachment  of  debts 
due  to  the  debtor  from  third  parties.  The  executor  of  a 
judgment  creditor  is  not  entitled  to  this  remedy,  unless  he 
m^es  himself  a  party  to  the  record  by  suggestion  or 
rewor.p) 

Examnatian  of  M^.'] — ^Before  proceeding  against  the 
defendant's  creditors,  it  may  be  desirable  to  ascertain  the 

(>)  Bayna/rd  t.  Simmona^  24  Lt  J.  253,  Q.  B. 
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predKiistiire  of  the  debt  it  u  desired  to  attaeh,  or  to  learn 
what,  debts  are  owiog  to  the  defendant,  and  for  this  purpose 
appJieation  maj  be  made  hj  the  judgment  creditor  to  the 
<xnirt  or  a  indge  for  a  role  or  order  that  the  judgment 
debtor  ifaoold  be  oralljr  examined  as  to  any  and  what  debts 
3re  owing  to  him  before  a  Master  of  the  court,  or  such 
other penon  as  the  court  or  judge  shall  appoint;  and  the 
coort  or  judge  are  empowered  to  make  socn  rule  or  order 
tor  the  examination  of  such  judgment  debtor,  and  for  the 
prodacdon  of  any  books  or  documents ;  and  the  examination 
li  cooduc^  in  the  same  manner  as  in  the  case  of  an  oral 
eiuabiation  of  an  opposite  party  before  a  Master  under  the 
0.  L  P.  Act,  1854.(0  '^e  following  is  the  material  part 
of  the  summons,   the  formal  part  being  the  same  as  in 


<^    1     ''To  show  cause  whj  he  should  not  attend  before  the 

V-    VUaater  [or  <fther  penan]  at  ,  and  anbmit  to  be 

B.    j  aamioed  twd  vooe  on  oath,  as  to  the  debts  doe  and  accroiog 

^3^  to  him,  snd  why  on  such  examination  be  ahonld  not  prodace  to  the 

>Usta  [or  oc&er/wrsofi]  all  books  of  aeoonnt,  papers  and  writings  in 

^7  «a/ VBlating  to  aaeh  debts.  Dated,  &g. 

[Judge's  signature.] 

H  Of  Tsa  Obdbk  of  Attauhmiuit  amx>  of  thx  Suxmohs. 

I.  What  debit  may  he  attachedj] — ^It  is  not  every  debt  that 
^  be  attached.  Tiius,  a  legacy,  even  though  admitted  by 
the  executor,  cannot  be  attached  in  his  hands.  (')  And 
where  the  effisct  of  attaching  a  debt  on  a  bond  granted  by 
cooQiunioiiers  under  an  act  of  Parliament  would  have  been 
^  give  a  priority  to  the  bondholder  over  the  others,  and 
^^7  had  agreed  to  be  paid  pari  passu,  it  was  held  that  the 
J^bt  onght  not  to  be  attached.^*)  A  mere  contract  to  indem- 
^  does  not  create  a  debt,  and  money  that  may  have  become 
une  ttnder  it  cannot  be  attached.  This  was  held  to  be  the 
*^^  in  Jolauon  v.  Diamond,^*)  where  a  party  had  given  the 
uonunal  plaintifi;  in  an  action  brought  on  his  behalf,  a  bond 
conditioned  to  pay  the  defendant  in  such  action  all  the  costs 
m  plaintiff  might  become  liable  to  pay ;  costs  having  been 

< ')  C.  L.  p.  Act,  1854,  s.  60;  the  examination  is  condncted  in  the 
\w n"?""*Ly  *  *^  *^^^  examination  of  witnesses  under  the 

;j  ^Dowaa  ▼,  BoUUter,  26  L.  T,  186. 
\\yJ^^  ▼.  The  Wesimmtter  Improvsment   Commissumers, 

0^  2*  U  J.  217,  Exch, 

3h2 
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taxed  against  the  plaintiff,  the  court  held  that  the  amount 
of  such  costs  did  not  constitute  a  debt  in  the  hands  of  the 
obligor  of  the  bond,  and  could  not  be  attached  by  the  de- 
fendant, the  judgment  creditor.  A  superannuation  alloirance 
granted  by  the  JBast  India  Company  to  a  servant  of  the 
company,  under  the  53  Geo.  3,  c  1 55,  s.  93,  is  a  ffratnity 
and  not  a  debt,  and  cannot,  therefore,  be  attadied.(^ 

2.  Debt  attachment  ^>oA.]— By  the  C.  L.  P.  Act,  1854, 
s.  66,  it  is  provided  that  **in  each  of  the  superior  courts 
there  shall  be  kept  at  the  Master's  office  a  debt  attadunent 
book,  and  in  sucn  book  entries  shall  be  made  of  the  attach- 
ment and  proceedings  thereon,  with  names,  dates,  and 
statements  of  the  amount  recovered,  and  otherwise,  and  the 
mode  of  keeping  such  book  shall  be  the  same  in  all  the 
courts,  and  copies  of  any  entries  made  therein  may  be  taken 
by  any  person  upon  application  to  any  Master/* 

3.  Application  for  attachment'] — ^The  application  for  the 
attachment  may  be  made  either  before  or  after  the  oral 
examination  of  the  judgment  debtor.  It  is  made  to  a  judge, 
and  is  ex  parte,  and  upon  an  affidavit  of  the  judlgmeat 
creditor  or  his  attorney,  stating  that  judgment  has  been 
recovered,  and  that  it  is  still  unsatisfied,  and  to  what  amount, 
and  that  some  other  person  is  indebted  to  the  judgmeot 
debtor,  and  is  within  the  jurisdiction. (*) 

The  following  may  be  the  form  of  such  affidavit : — 

In  the  Q.  B.  [«  C.  P.,"  or  "  Exch.  of  P."] 

Between  A  B.,  plaintifi^  and  C.  D.,  defeodist 

I,  A.  B.  of  &c,  make  oath  and  saj, 

1.  That  on  the  day  of  last  I  recovered  a  judgment  of 

this  hononrable  ooort,  in  this  action  againat  the  above-named  defendaotr 
for  the  sum  of  £  . 

3.  That  the  said  judgment  la  still  nnsatisfied  to  the  amount  of  Uw   i 
said  som  so  recovered,  [or  *'  of  £  ,  parcel  of  the  said  som  to  . 

thereby  recovered."] 

3.  That  J.  K.,  of  ,  in  the  oonnty  of  ,  [jgentleman,]  u   I 
indebted  to  the  said  C.  D.  in£            .(>)  { 

4.  That  the  said  J.  K.  is  within  the  jarisdiction  of  this  hoooorabie 
conrt. 

Sworn,  &c  A  B. 


(M  Innet  v.  The  Ewt  India  Company.  23rd  Janoarr  1856,  C.  P- 
{A  G.  L.  P,  Act,  1864,  s,  61, 

(>)  Orders  hare  been  made  upon  affidayits  which  did  not  state 
the  amount  of  the  debt 


i 
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4.  OrdtraitachiMgdtM] — ^The  judge,  upon  the  application 
for  the  attachment,  may  order  that  all  debts  owingor  accruing 
from  such  third  person  (called  the  garnishee)  to  the  judg- 
ment debtor  shall  be  attached  to  answer  the  judgment 
debt.(*)  It  would  appear  that  the  jurisdiction  of  the  judge 
to  grant  or  refuse  the  order  is  discretionary.  (') 

5.  From  what  time  debit  aUachedJ] — Service  of  the  order 
that  debts  due  or  aooruing  to  the  judgement  debtor  shall  be 
attached,  or  notice  thereof  to  the  garnishee,  in  such  manner 
as  the  jud^  shall  direct,  binds  such  debts  in  his  hands.  (') 
The  debt  is  bound  in  the  hands  of  the  garnishee,  so  that  ne 
caimot  pay  to  his  original  creditor,  or  to  any  one  claiming 
onder  mm ;  but  such  binding  is  subject  to  the  provisions  of 
the  Bankrupt  Act,  and  the  debt  will  pass  to  the  assignees  of 
the  garnishee,  should  he  become  a  bankrupt  after' the  service 
of  the  order  and  notice  given  pursuant  to  the  act,  and  the 
jodgment  creditor  will  be  in  the  position  of  a  creditor  having 
a  seeority  mthin  12  &  13  Vict.  c.  106,  s.  184.(«) 

6.  SummanM/] — ^Either  by  the  order  attaching  the  debts 
or  any  subsequent  order,  it  may  be  ordered  that  the  gar- 
nidiee  shall  appear  before  the  judge  or  a  Master  of  the 
court,  as  such  judge  shall  appomt,  to  show  cause  why  he 
should  not  pay  the  judgment  creditor  the  debt  due  U'om 
him  to  the  judgment  deotor,  or  so  much  thereof  as  may  be 
soffidoit  to  satisfy  the  judgment  debt.(^) 

The  following  form  contains  both  the  order  for  attachment 
and  summons :— ^ 

Order  for  Attachment  of  Debt  and  Summons  for  Oarmshee 

to  Pay  the  same. 

A.  B.,  judgment  creditor, 

against 
C.  D.|  judgment  debtor, 
£.  E.,  garnishee. 
**  Upon  hearing  the  attomejs  or  agents  for  the  judgment  creditor, 
and  upon  reading  the  affidavit  of  X.  Y.,  1  do  order,  that  all  debts  due, 
and  owing,  or  accruing  due  from  the  above-named  garnishee  to  the  above- 

C)  a  L.  P.  Act,  1854,  «.  61. 

{*)  Kennett  v.  The   Westmmtter  Improvement  Committionert, 
U  £xeh,  349. 
(>)  C.  L,  P.  Act  1864,  8.  62, 
(«)  Holmes^.  Tution,  24 L.  J.  346,  Q.  B. 
(»)  C.  L.  P.  Act  1854,  s,  61. 

3  H  3 
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nMDed  judgment  debtor  be  attoched,  to  aniwer  a  jndgmeDt  noovend 
against  the  above-named  judgment  debtor,  on  the  daj  of  , 

18  ,  bj  the  above-named  jodgment  creditor,  in  the  Gout  of 
Queen's  Bench,  [or  Common  Pleas,  or  Exchequer  of  Pleas.]  I  fuither 
order  that  the  above-named  garnishee,  his  attorney,  or  agent,  attend  nw 
at  my  Chambers,  in  Bolls  Garden,  Chancery  Lane,  on  ,  the 

day  of         next,  at  of  thedock  in  the  noon,  tosbow 

cause  why  he  should  not  pay  the  judgment  creditor  the  debt  due  from 
him  to  the  judgment  debtor,  or  as  much  thereof  as  may  he  sufficient  to 
satisfy  the  said  judgment  debt  Dated,  &c, 

[Judge's  signature.] 
*«*  "  See  memorsndum  on  back  hereoif." 

There  is  always  indorsed  on  the  back  of  the  snmmoflis  the 
following 

Memorandum. 

17  &  18  Vict.,  c.  125,  88.  62,  63. 

62.  "Service  of  an  order  that  debts  due  or  accruing  to  the  judgment 
debtor  shall  be  attached,  or  notice  thereof  to  the  ganushee,  in  such 
manner  as  the  judge  shall  direct,  shall  bind  such  debts  in  his  hand." 

6S.  "  If  the  garnishee  does  not  forthwith  pay  into  court  the  amount 
due  from  him  to  the  judgment  debtor,  or  an  amount  equal  to  the 
judgment  debt,  and  does  not  dispute  the  debt  due  or  claimed  to  be  due 
from  him  to  the  judgment  debtor,  or  if  he  does  not  sppear  upon 
summons,  then  the  judge  may  order  execution  to  issue,  and  it  may  be 
sued  forth  accordingly,  without  any  prsvious  writ  or  process,  to  levy 
the  amount  due  from  such  garnishee  towards  satis&ctioo  of  the  jndg- 
roent  debt" 

III.  Pboobbdzhos  whsbb  Gabnuhib  admits  Debt  ob  ma&xs 

Dbfattlt. 

1.  Order  for  paymait  hu  gamUhee.'] — If  the  garnishee 
does  not  forthwith(^)  pay  into  the  court  the  amount  due 
from  him  to  the  judCTient  debtor,  or  an  amount  equal  to  the 
judgment  debt,  and  does  not  dispute  the  debt  due  or  dauned 
to  be  due  from  him  to  the  judgment  debtor,  or  if  he  does 
not  apjpear  upon  summons,  then  the  judge  may  order 
execution  to  issue,  and  it  may  be  sued  forthwith  aoccurding^y, 
without  any  preyious  writ  or  process,  to  levy  the  amount 
due  from  such  garnishee  towards  satisfiiction  of  the  judgment 
debt.(») 


(*)  That  is  after  senriee  of  the  order  for  an  attaofameat,  and  the 
summons, 
(*)  C.  L.  P,  Act  1854,  B.63. 
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Order  Jor  Ta^metd  by  Oamuhee. 

In  the  matter  «f  attachment  of  debt. 

A.  B.,  jndgment  creditor, 

agaiBst 
C.  D,f  jodgment  debtor, 
*  K  F.  gamuhee. 

Upon  beuing  the  attoniej  or  agent  for  the  jadgment  creditor  and 
for  the  gamisbee,  and  npon  reading  the  affidavit  of  X.  Y.,  and  the 
oria  made    herein,  on  the  day  of  18        ,  whereby  it 

was  ordend,  [fe^  om  in  order  for  aUadtment^  I  do  order  that  the  said 
pndshee  do  forthwith  pay  the  eaid  jadgment  creditor  the  debt  dne 
from  him  to  the  said  jadgment  debtor,  or  eo  much  thereof  as  may  be 
saScieot  to  satiaff  the  jadgment  debt,  and  that  in^defaolt  thereof 
aecstiQO  may  issue  for  the  same.  Dated,  &c. 

[Jndge^s  signatore.] 

2.  Forms  of  Execution.'] — The  Ji,  fa.  in  such  case  must  be 
in  the  following  form,  or  aa  nearly  as  may  be,  such  form 
being  prescribed  by  the  Reg.  Gen.  M.  Y.  1854,  sched.  22. 

ViciOBiA,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Inehmd  Queen,  defender  of  the  faith.  To  the  sheriff 
of  greeting.    We  command  yon,  that  you  omit  not  by  reason  of 

■oj  fibeity  of  your  county,  but  that  you  enter  the  same,  and  of  the 
goods  snd  chattels  of  £.  F.  in  your  bailiwick  you  cause  to  be  levied 
X  ,  bong  the  amount  of  [^or  ''  part  of  the  amount  of,"  \fthe  ddft 

k  store  litm  Ike  judgmaU  ddo]  a  debt  dne  from  the  said  E.  F.  to 
C.  D.,  beretofore  attadied  in  the  hands  of  the  said  £.  F.,  by  an  order 
of  Sir  ,  Knight,  one  of  oar  justices  of  our  court  of  Queen's  Bench, 

[or  "one  of  our  jnstioee  of  our  Court  of  Common  Pleas,"  or  **  one  of 
th«  bsxQiis  of  our  Exchequer"]  dated  ,  [date  o/ordier]  pursuant 

to  tbe  statute  in  such  case  made,  to  satisfy,  for  (/*  (he  d^t  bt  leu  than 
ihijitigmaU  dfeM  say,  ^  towards  satisfying  "J  £  ,  which  A.  B.,  Utely 
ia  oor  Court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleat,"]  recovered  agsinst  the  said  C.  D.,  whereof  'the  said  C.  D.  is 
oearided,  and  that  you  have  that  sum  of  £  ,  before'  us,  [or  m 

C.  P^  •*  before  our  justices,"  or  m  Exchequer,  **  before  the  banms 
of  oor  Exchequer,'']  at  Westminster,  immediately  after  the  execution 
Iki^  to  be  rendered  to  the  said  A.  B.  in  satisfaction  as  aforesaid ;  and 
t^  70U  do  all  sodb  things  as  by  the  statute  passed  in  the  second  year 
of  Mr  reign  you  are  authnised  and  required  to  do  in  this  behalf.  And 
in  vhst  manner  you  have  executed  this  our  writ  make  appear  to  us 
[or  hike  C.  P.,  '*  to  our  jnstioes,"  or  in  the  Excieqwr,  **to  the 
kvoBs  of  our  Exchequer"]  immediately  after  the  execution  hereof,  and 
hsn  yen  there  then  this  writ. 

WitDcsB,  at  Westminster,  the  day  of  ,  A.  n. 
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The  form  of  ca.  scl  in  the  like  case  is  prescribed  bj  Reg. 
Gen.  M.  Y.  1854,  sched.  23,  and  is  as  follows : — 

Victoria,  bj  the  gnce  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Qaeen,  defender  of  the  faith«  To  the  thenff  of 
greeting  :  We  command  yon,  that  jon  omit  sot,  bj  reasao  of 
any  liberty  in  yonr  county,  but  that  yon  enter  thesamej  and  ta^  £.  F.^ 
if  he  be  found  in  your  bailiwick,  and  him  safely  keep  so  that  yon  msj 
have  bis  body  before  ns,  [or  m  Common  Pleatt  "  before  onr  justices.'" 
or  in  Exchequer^  "  before  the  barons  of  our  Exchequer, "3  ^  Westmin- 
ster, immediately  after  the  execution  hereof,  to  satisfy  A.  B.  jC 
being  the  amount  [or  **  part  of  the  amount,"  if  the  debt  be  mort  than 
the  judgment  debt^  of  a  debt  due  from  the  said  E.  F.  to  C.  D.,  hereto- 
fore attached  in  the  hands  of  the  said  £.  F.  by  an  order  of  Sir 
Knight,  one  of  our  justices  of  onr  Court  of  Queen's  Bench  [or  *'  one 
of  our  justices  of  our  Court  of  Common  Pleas,"  or  "  one  of  our  baroos 
of  the  Exchequer,"]  dated  [date  qforder"^  pursuant  to  the  statote  io 
such  case  made  and  provid^,  to  satisfy  [or  "towards  satisfying,*'  if 
the  debt  be  less  than  thejndgmeni  debt"]  £  ,  which  the  said  A.  a, 

lately  in  our  said  Court  of  Queen's  Bench  [or  ^*  Common  Pleas,"  or 
**  Exchequer  of  Pleas,"  as  the  cote  may  he"]  recovered  against  the  said 
C.  D.,  whereof  the  said  C.  D.  is  conTict«l,  and  have  you  there  then  this 
writ. 

Witness  at  Westminster,  the  day  of  a.  d. 

rv.  Pbocbedings  wubre  Gabnishsb  Disputes  the  Debt. 

1 .  Order Jbr  icnY.] — ^If  the  garnishee  disputes  his  liability^ 
the  judge,  instead  of  making  an  order  that  execution  shaU 
issue,  may  order  that  the  judgment  creditor  shall  be  at 
liberty  to  proceed  against  the  garnishee  by  writ,  calling 
upon  nim  to  show  cause  why  there  should  not  be  execution 
against  him  for  the  alleged  debt,  and  for  costs  of  suit. 

2.  Form  of^orit^ — ^The  ynrit  must  be  in  the  following 
form,  prescribed  by  the  Reg.  Gen.  M.  Y.  1864,  sched. 
24:— 

VioroBiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Gnrst 
Britam  and  Ireland  Queen,  defender  of  the  faith.  To  E.  F.,  greet- 
ing :  We  command  yon  that  within  eight  days  after  the  service  of  this 
writ  upon  you,  inclusiTe  of  the  day  of  such  service,  yon  appear  in  oor 
Court  of  Queen's  Bench  [or  *^  Common  Pleas,"  or  "  Exchequer  of  Pleas," 
to  show  cause  why  A.  B.  should  not  have  execution  against  yon  for 
£  ,  being  the  amount  [or  **  part  of  the  amount,"  |f  C&e  deM 

exoooda  thejud^nent  debt']  of  a  debt  due  from  you  to  C.  D.,  to  satisfy 
[or  '*  towards  satisfying,"  if  the  debt  be  lets  than  (hejudgnvmt  deU] 
£  ,  which,  on  the  day  of  18     ^[date^judgmeiii^ 

the  said  A.  B.,  by  a  judgment  of  our  Court  of  Queen^s  Bench  [or 
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^*  Cominoa  Plflu,"  cr  "  Exefaeqner  of  Plau**]  noonand  aguntt  tha 
aid  C.  D^  and  far  oosti  of  rait  in  this  behalf;  and  take  notice  that  in 
de£nlt  of  TOOT  so  doing  the  aaid  A.  B.  maj  porooeed  to  ezecntion. 

Witneas  at  Wertminster  the  day  of  ,  m  the  year  of  our 

Locd 

Iwdortemenit.J — ^The  following  indoneinents  must  be  made 
OQ  the  writ : — 

This  writ  wme  uaned  by  P.  A.  [piamUf*s attonteift  namsmfiiH 
aUo  if  mted  mU  at  agmU  for  on  aUo/meg  m  the  country  heretojft  ^  as 
agnt  for  A.  B^  of  ,"]  attoniej for  theaaid  A.  B.  [or  \fttudout 

hg  tie  pUm^jf  m  permfiif  '^this  writ  was  iaraed  in  person  by  the 
liLutttaff  within  named,  who  resides  at  ,**  mentiomng  the  city ^toum, 

or  pariBht  and  aho  tie  wme  of  the  hamlet,  ttreet  and  number  ^f  ike 
hsim  of  the  plaimHff^t  residsnce,  if<mjf  eneh  there  heJ] 

The  plaintiff  claims  £  [the  amomt  qf  the  deht  domed  from 

^garmahdel  and  £  for  ooets ;  and  if  the  amount  thereof  be 

p«d  to  the  plaintiff  or  his  attorney  within  four  days  from  the  serrice 
hereof  further  proceedings  wiU  be  stayed. 

WiOm  three  dage  after  Ae  eervioe  fU  tip  Ae  foUowmg  indoree- 


This  writ  waA  served  by  me,  X.  T.,  on  C.  D.,  on  the  day 

cf  18      .  X.  Y. 

3.  Proceedings  in  etdt'] — ^The  proceedings  in  the  suit  are 
the  same  as  nearly  as  mar  be  as  npon  a  writ  of  reviyor 
iasaed  nnder  the  C.  L.  R  Act,  1852,0)  ^  ^^^  practice 
upon  which  the  reader  is  accordingly  referred.  But  it  may 
be  observed  here,  with  reference  to  the  service  of  such  writ, 
that  by  the  15  &  16  Vict.  c.  76,  s.  131,  ''it  maybe  served 
in  any  county,  and  otherwise  proceeded  on,  whether  in  term 
or  vacation,  in  the  same  manner  as  a  writ  of  summons,  and 
the  venue  on  a  declaration  upon  such  writ  may  be  laid  in 
any  county,  and  the  pleadings  and  f)roceedingB  thereupon, 
and  the  rights  of  the  parties  respectively  to  costs,  shall  be 
the  same  as  in  an  ordinary  action/ 

Dedaration  an  wrUJ] — ^The  following  is  the  form  of  decla- 
ration on  a  writ  against  a  garnishee,  given  in  schedule  25  to 
the  Reg.  Gen.  M.  V.  1854  :— 

hi  the  [Q.  B.  or  «  C.  P."  or  "  Exch.  of  Pleas."] 

The  day  of  a.d. 

(Venme.)  A.  B.,  by  ,  his  attorney  [or  *' in  person**]  sues  E.  F., 


(0  a  L.  P.  let,  1854, 1.  64. 


624       THE  piuoncE  of  the  common  law. 

bj  a  writ  usned  out  of  this  ooort,  in  then  words  ^—Victoriay  4e. 
{copff  ike  writ]  mod  the  said  £.  F.  has  appeued  to  the  aaid  writ,  and 
tbe  said  A.  B.,  bj  his  attornsj  aforesaid,  sajs  that  the  said  debt  duo 
from  the  said  £.  F.  to  the  said  G.  D.  is  for,  &«.  [Ken  ttaie  aema 
deckuraHon  in  orimary  cosef];  and  the  said  A.  B.  prays  that  execntioa 
may  be  adjndfl;ed  to  him  aooordingly  for  the  said  £  ,  and  for 

costs  of  snit  in  this  behalf. 

Plea.'] — ^The  following  plea  thereto  is  prescribed  by  Reg. 
Glen.  M.  Y.  1854,  sched.  26  :— 

IntheQ.  B.  [«  C.  P.,"  or  "  Exch.  of  P."] 

£.  F.     y  The  said  E.  F.  by  ,  his  attorney,  says  that  henerer 

ate,      >     was  indebted  to  the  said  C.  D.,  as  alleged  [^or  plead 

A.  B.     3      '*M^  other  defence  or  several  defences  at  m  oAer 


Iswe.] — ^The  following  is  the  form  of  issue  prescribed  by 
Reg.  Gen.  M.  V.  1854,  sched.  27  :— 

[Ccpif  the  deelaratUm  aindpkading$y  and  conclude  that :] — There&re 
let  a  jory  oome,  &c 

Postea.] — The  pastea  is  the  same  as  in  ordinary  cases, 
omitting  uie  assessment  of  damages.  (*) 

4.  JExecuiioH.'] — ^The  following  forms  of  writs  of  execution 
upon  a  judgment,  obtained  by  a  judgment  creditor  agunst 
a  garnishee  are  given  by  the  Keg.  Gen.  M.  Y.  1854,  sSieds. 
30  and  31  respectively : — 

Fieri  Faciaa  agavut  Oamishee* 

ViCTOKiA,  by  the  grace  of  God,  of  the  United  Kingdom  ef  Crest 
Britain  aod  Ireland  Queen,  defender  of  the  faith.    To  the  sheriff  of 
,  greeting  :  We  command  yon  omit  not  by  reason  of  any  libei^ 
of  your  county,  bnt  that  you  enter  the  same,  and  of  the  goods  aod 
chattels  of  E.  F.,  in  your  bailiwick,  you  cause  to  be  made  £  » the 

amount  [or  ^  part  of  the  amonntf"  if  the  debt  he  more  Hum  (he 
judgment  debt]  of  a  debt  due  from  the  said  E.  F.  to  C.  D.  to  satisfy 
[or  ''  towards  satisfying,"  if  the  deU  he  Use  than  the  judgment  diAt] 
£  ^  ,  which  A.  B.,  on  the  day  of  ,18         ,  [date 

<f  judgment  againtt  judgment  debtor]  by  the  judgment  of  our  Court  of 
Queen^s  Bench,  [or  "Common  Pleas,*'  or  ** Exchequer  of  Pleas,""] 
recovered  against  the  said  C.  D.,  and  whereupon  it  has  been  adjudged 
by  our  said  court  that  the  said  A.  B.  should  hsTe  execution  against  the 
said  E.  F.  for  the  said  £  ,  and  also  £  ,  which  In  our  sacne 

(!)  Beg.  Gen.  M.  Y.  1854,  sohed.  23. 
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emt  vtre  adjodgcd  to  the  saU  A.  B.  for  hu  ooitt  of  suit,  which  he 
hath  been  pot  to  oo  oocanoa  of  our  writ  eoed  out  againft  the  itid 
Lf.^tberaitof  thesaid  A.B.io  that  behalf,  whereof  the  latd  E.  F. 
is  ooofieted,  and  have  the  aaid  mooej  before  na,  [or  m  the  Common 
PItat,  ^*  bcfon  oar  jnatioee.  ori»the  Exehequtr  of  Pletu,  **  before  the 
bsnns  of  our  Ezeheqaer,**]  at  Westndnster,  imme^atelj  after  the 
eiecatioD  hereof, to  be  rendffed  to  the  saidA.  B.  Ajid  that  joa  do  all 
soeh  things  aa  by  the  etatnte  paeeed  in  the  leoond  year  of  onr  reigo  yoa 
an  aotkorised  aod  reqoind  to  do  oo  thia  behalf,  and  in  what  manner 
jn  ikall  have  executed  thia  our  writ  make  appear  to  ns,  [or  mi  t^ 
Ommm  Pleaa^  "  to  our  jnstioea,"  or  m  th§  Exchequer^  **  to  the 
butxa  of  our  Excheqner,**  aa  the  ease  may  6e,]  at  Westminster,  im- 
n^atelj  after  the  ezecntion  hereof)  and  have  you  there  thia  writ. 

Witooi  ,  at  Westminster,  the  day  of  in  the  year 

ofoorLord 

Capias  ad  SatUfaciendum  against  Chrmshee. 

TiciOKiA,  by  the  grace  of  God,  of  the  United  Ejogdom  of  Great 
Biitam  and  Ireland  Queen,  defender  of  the  faith.  To  the  sheriff  of 
greeting  :  We  command  yon  that  yon  omit  not  by  reason  of 
asj  Hberty  of  your  coonty,  hat  that  yoa  enter  the  same,  and  take 
^  F^  if  be  shidi  be  found  in  your  buliwick,  and  him  safely*  keep,  so 
that  700  may  have  his  body  before  ns  \or  in  <Ae  Common  Pleats 
"  befoR  our  juaticBa,**  orintke  Eachequer,  **  before  the  barons  of  oor 
Sxcbeqaer,"  as  the  ease  may  he"]  at  Westminster,  immediately  after 
tbeexecntioohereof  to  satisfy  A.  B.  £  ,  the  amonot  [or  "  part 

of  tlie  aoio&nt,**  if  the  debt  he  more  iham  the  judgment  cfefri,]  of  a  debt 
doe  from  the  aaid  E.  F.  to  C.  D.,  and  for  the  levying  of  which  it  has 
^  adjodged  by  oar  Coort  of  Queen^s  Bench,  [or  **  Common  Pleas," 
or  "  Exeheqaer  of  Pleas, **]  that  the  said  A.  B.  shoold  have  the  ezeca<- 
tHn  agunit  the  aaid  £.  F.  to  satisfy,  [or  **  towards  satisfying,'*  •/  the 
^htlut  than  the  judgmsni  debt}  £  ,  which  the  said  A.  B. 

^  ,  [Ae  date  i^the  judgment  against  the  judgment  c2e6tor,]  by 

the  jadgntent  of  the  aaid  court  recovered  against  the  said  C.  D.,  and 
Mm  to  satisfy  the  said  A.  B.  for  his  costs  of  salt,  which  he  has  been 
P^  to  on  oocsnon  of  onr  writ  sued  oat  against  the  said  E.  F.  at 
t^Rutof  thesaid  A.  B.  in  that  behalf,  whereof  the  said  E.  F.  is 
^cit^icted,  aod  have  yoa  there  then  this  writ.      Witness  ,  at 

Watmioster,  the  day  of  ,  in  the  year  of  our  Lord 

^' Diseharf^e  of  gamishee.'J — Payment  made  by  or 
^xeoition  leyied  upon  the  garnishee  mider  any  of  the  pro- 
^^^cdingB  18  a  valid  discharge  to  him  as  against  the  judgment 
debtor  to  the  amount  paid  or  levied,  although  such  proceed- 
s' may  be  set  aside  or  the  judgment  reversed.  (*) 

6.  Ci>sts,'\ — The  costs  of  any  application  for  an  attadi- 
0)  C  L.  P.  Act,  1854,  ••  66. 
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ment  of  debt  tinder  this  act,  and  of  any  i>rooeed]neB  aiinng 
from  or  incidental  to  rach  application,  is  in  the  discretion 
of  the  court  or  a  judge.(*)  If  no  order  be  made  the  snc- 
cessfbl  party  is  entitl^  to  his  costs  as  in  ordinaiy  caseB.(') 


0)  C.L.  P.  Act  1864,8.  67. 

(s)  Johmon  t.  J)imnondf  26  L.  J,  40,  Exch. 
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CHAPTER  XXIX. 

ENTRY    OF   SATISFACTION    ON    THE   ROLL. 

Whknktxb  judgment  has  been  satisfied,  whether  by  pay- 
ment or  execatioD,  or  by  a  release  after  the  debtor  was  taken 
on  a  ea,  «a.,(^)  the  defendant  is  entitled  to  have  satis- 
&ction  entered  on  the  roll.  It  is  sometimes  difBicult  to 
determine  what  amoimts  to  satisfaction,  as  where  the  de- 
fendant has  been  taken  on  a  ca,  «a.,  and  discharged  by  the 
plaintiff  ^9  attorney  on  an  understanding  as  to  paying  the 
debt,  but  without  the  plaintiff's  assent.  (^)  The  court  has 
ordered  satisfaction  to  be  entered  where  the  defendant,  in 
trover  for  title  deeds,  offered  to  deliver  up  the  deeds  and 
pay  costs  as  between  attorney  and  client,  and  place  the 
plaintiff  in  the  same  situation  otherwise,  as  before.  (')  So 
where  the  defendant  offered  to  set  off  the  amount  of  the 
judgment  debt  pro  tanto  against  another  larger  judgment 
obtained  against  the  plaintiff  in  another  court.  (*)  But 
where  a  judgment  was  obtained  for  500/.,  and  the  judgment 
creditor  lent  the  defendant  570/.  more,  the  judgment  to  stand 
as  secnrity  for  payment,  the  court  refused  to  order  satisfaction 
to  be  entered  on  payment  of  the  500/.  only.(^)  So  the  court 
refused  to  order  the  lessor  of  the  plaintiff  m  ejectment  to  tax 
his  costs  within  a  certain  time,  to  allow  satisfaction  to  be 
entered.  (*)  Before  satisfaction  can  be  entered,  the  roll 
must  be  carried  in ;  as  to  which  see  ante,  p.  509. 

^*  In  order  to  acknowledge  satisfaction  of  a  judgment,  it 
shall  be  requisite  only  to  produce  a  satisfaction-piece  in  form 


i 

8 


>)  Lambert  v.  Pamell,  15  L.  J.  55,  0.  B. 
<)  Ward  V.  Broomhead,  7  Ex.  726. 
>)  CoomU  V.  Sanwm,  ID.&R.  201. 
0  Simpson  r.  Hartley,  1  M.  &  Sel.  696. 
M  Cra/U  v.  IVilAituon,  4  Q.  B.  74. 
(«}  Doe  T.  FiUfte:*  11  M.  Jfc  W.  80. 
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M  hereinafter  mentioned,  and  gnch  satisfaction -piece  shall  be 
signed  by  the  party  or  parties  acknowledging  the  same,  or 
their  personal  representatiyes  ;  and  such  signature  or 
iignatnres  shall  be  witnessed  by  a  practising  attorney  of  one 
ofthe  courts  at  Westminster  expressly  named  by  him  or 
them,  and  attendiag  at  his  or  their  request  to  inform  him  or 
them  of  the  nature  and  effect  of  such  satisfaction-piece 
before  the  same  is  signed,  and  which  attorney  shall  declare 
himflelf  in  the  attestation  thereto  to  be  the  attorney  ibr  the 
person  or  persons  so  signing  the  same,  and  state  he  is  witness 
as  such  attorney ;  provided  that  a  judge  at  chambers  may 
make  an  order  dispensinff  with  such  signature  under  3pecial 
circumstances  if  he  thinks  fit,  and  in  cases  where  the  satis- 
faction-piece is  signed  by  the  personal  representative  of  a 
deceased,  his  representatiye  character  shall  be  proved  in 
such  manner  as  the  Master  may  direct."  The  above  role 
(Rule  Fr.  80,  H.  T.  1853)  gives  the  following  as  the 

Form  of  Saiirfactian'piece, 

In  the 

Monday,  the  day  of  ,  A.  D.  18     , 

— —  j  Satisfaction  is  acknowledged  between  ,  plainttfi^  and 

to  wit,  I  I  defendant,  in  an  action  ,  for  and 

And  do  hereby  ezpreealy  nominate  and  appoint  ,  attorney 

at  law,  to  witness  and  attest  execution  of  this  acknowIedgmeDt 

of  satisfaction. 

Judgment  entered  on  the  day  of  ,  in  the 

year  of  our  Lord  18  Roll  No. 

Signed  by  the  said  ,  in  tbe  presence  of  me,  ,^ 

of  ,  one  of  the  attorneys  of  the  Court  of  , 

at  Westminster.     And  I  hereby  declare  myself  to  be 
attorney  for  and  on  behalf  of  ,  tbe  said 


(Siffmattrt^) 


the  abote- 
expressly  named  by  h        ,  and  attending  at  h        re-  /      named 
quost  to  inform  h        of  the  nature  and  effect  of  this        plaintiff, 
acknowledgment  of  satisfaction,  (which  I  accordingly 
did  before  the  same  was  signed  by  h       ).  And  I  also        (Aile.) 
declare  that  I  subscribe  my  name  hereto  as  such  attorney.  J 

The  satisfaction-piece  is  written  on  parchment  in  the 
above  form,  and  signed  and  attested  as  directed ;  it  is  then 
token  to  the  clerk  of  the  judgments  (in  the  Qneen*s  Bench 
it  must  be  firat  marked  at  uie  IVeasury  office),  who  will 
enter  the  satLifaction  on  the  roll. 

DUpenting  with  8ignature,'\ — ^A  judge  at  chamben  may 
by  his  order  dispense  with  the  signature  in  special  cinnun- 
.«tances  ;  but  he  will  re(]^uire  clear  proof  of  the  satisfaction. 
Thus,  where  the  plaintiff  was  abroad,  an  affidavit  of  the 
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sherifiTs  officer,  that  he  liad  levied  tbe  amoant,  is  not  enough, 
irithoat  an  affidavit  of  the  plaintiff  ^8  attorney  to  the  same 
effect. (*)  And  where  the  plaintiff  was  dead,  and  no  ad- 
ministration had  been  taken  out,  an  affidavit  of  the  defen- 
(knt's  attorney,  that  the  plaintiff  had  been  paid  in  full 
satisfaction,  was  held  not  enough.  (*)  So  where  four  out  of 
five  plaintiisrs  consented,  but  the  fifUi  was  abroad  and  could 
Bot  be  found,  the  application  was  refused.  (*) 

Form  of  Entry  of  SatirfaciUm  on  Roll, 

Aftanmds,  im  ,  in  the  year  of  our  Lord  ,  oomeB  here 

the  «id  A.  B.  by  P.  A.  his  ettomey,  in  this  behalf,  and  scknowledgeth 
hhDsdf  to  be  satisfied  by  the  said  G.  D.  of  the  damages  and  costs 
afgmaid.     Therefore  let  the  said  C.  D.  be  thereof  acquitted. 

0)  De  Basto$  v.  Wilhnott,  1  Hodg.  15. 
p  Speaeh  v.  Slade,  8  Moore,  461. 
(')  Davit  T.  Jones,  6  DowL  603. 
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BOOK   IL 

VARIATIONS    IN   AN    ACTION   ARISING    FROM    THE 

CHARACTER  AND   SITUATION    OF    THE   PARTIES    AND 

THE  NATURE  OF  THE  ACTION. 


CHAPTER  I. 
PAUPERS. 

In  what  eases,'] — ^Where  a  party  is  too  poor  to  par  the 
fees  of  court,  or  of  his  attorney  and  counsel,  he  may  be 
admitted  to  sue  in  forma  pauperis.  The  courts  exercise  this 
discretionary  power  at  common  law  as  well  as  under 
statute ;  (>)  but  seldom  in  favour  of  defendants, (')  except  in 
revenue  and  criminal  cases.  (')  An  infant  may  be  allowed 
to  sue  by  a  prochein  amy  and  in  formd  pauperis,  and  one 
motion  may  be  made  for  both  objects.  (*)  It  seems  the 
court  will  not  allow  the  plaintiff  to  sue  as  a  pauper  in  actions 
for  penalties ;  (*)  and  perhaps  not  in  actions  for  slander ;  (*) 
nor  if  he  sues  as  executor  or  administrator.  (')    The  test  of 

(»)  Brtmt  T.  WardU,  3  M.  &  Gr.  634 ;  4  Sc,  N.  R.  188 ;  1  Dowl 
N.  S.  229 ;  11  Hen.  7,  c.  12,  which  enacts,  "that  every  poor  person 
having  cause  of  action  against  any  person  shall  have,  by  the  diacretion 
of  the  Chancellor  of  the  Realm,  wnts  original,  &c.,  therefore  nothing 
paying  for  the  seals  of  the  same ;  and  that  the  said  Chancellor  shall 
assign  such  of  the  clerks,  &c.,  to  write  the  same  ready  to  be  sealed,  and 
also  learned  comtsel  and  attorneys  for  the  same  without  any  reward 
taking  therefore."  The  23  Hen.  8,  c.  15,  which  first  gare  costs  to 
defendants,  exempts  pauper  plaintiffs  from  being  liable  to  pay  these. 

(«)  Anoti,  Barnes,  328;  but  aee  Vin.  Abr.  "  Pauper,"  B.  7. 

(«)  Attorney  General  t,  Dummie^  2  Cr.  &  M.  393 ;  R.  t.  Pwe, 
1  bowl.  607 ;  /Wrf.  536. 

(*)  Bryant  v.  Wayner,  7  Dowl.  676. 

(•)  Hawet  ▼.  Johnson,  1  T.  &  J.  10,; 

(•)  Vin.  Abr.  "  Pauper,"  B.  2. 

(f)  Paradice  i.  Sheppard,  1  Dick.  136 ;  OldJSeldv  Cohbett,  1  Phil. 
613. 
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fMiTertj  is,  that  the  plaintiff  be  not  worth  5l,  beyond  his 
wearing  apnarel  and  toe  subject-matter  of  the  8ait.(^)  "  No 
ptTson  shaU  be  admitted  to  sue  in  forma  pauperis^  unless 
the  cue  hud  bcdfbre  counsel  for  his  opinion,  and  his  opinion 
thereon,  with  an  affidavit  of  the  party  or  his  attorney,  that 
ihe  same  case  contains  a  foil  and  true  statement  of  all  the 
material  fiicts  to  the  best  of  his  knowledge  and  belief,  shall 
\k  prodoeed  before  the  court  or  judge  to  whom  application 
iiiay  be  made ;  and  no  fees  shall  be  payable  by  a  pauper 
to  his  cooosel  and  attorney,  nor  at  the  omces  oi  the  Master, 
V  Associates,  or  at  the  judge^s  chambers,  or  elsewhere,  by 
i^easoo  of  a  verdict  beins  found  for  such  pauper,  exceeding 
tire  poaods.'X')     ^^^  following  is  a 

Form  of  Affidavit  to  9ue  in  Forma  Pauperis. 

la  the  Q.  B.  [•*  C.  P."  or  "  Exch.  of  Pleas."] 

BetWBen  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
1,  A.  B.,  of  ,  laboarer^O)  the  above-named  plaintiff  [or,  if 

ofiinh  »o<  eoiwewegtf,  omit  the  tide  of  the  caiue  and  ater'accordinffl^jy 
TLikt  oath  and  say,  that  I  am  not  worth  five  ponnda  in  the  world,  save 
^i  except  my  wearing  apparel,  and  the  matter  in  question  in  thia 
^u>>e  [or  **  relating  to  the  matter  in  dispute  between  me  and  G.  D., 
•:i  respect  of  which  1  am  desirous  of  bringing  an  action  informd  pauperit 
»ewttt  the  said  C.  D.,**]  and  I  further  say  that  the  paper  writing 
iTfifxed,  marked  A.,  contains  a  full  and  true  statement  of  all  the 
material  fiicta  relating  to  the  said  cause,  to  the  beat  of  my  knowledge 
lod  belief  sad  the  opinion  of  P.  Q.  Esq.,  banrister-at-kw,  thereupon, 
tigned  bj  him,  on  the  day  of  ,  A.  D. 

Swam,  &G.  A.  Br 

(Hai.] — ^The  application  may  be  made  either  before  the 
*^0Q  is  commenced,  or  during  the  pendency  thereof;  (*) 
hut,  if  during  the  action,  the  order  or  rule  will  not  have  a 
f^^rospecdve  operation,  (*)  and  the  defendant  may  apply  for 
i'^cvtty  to  be  given  for  the  costs  already  inctirred,  though  he 


iMTVdd,98;  B.H.3&4Jae.2r.  la. 

0  Kale  Pr.  121,  H.  T.  1863. 

(')  It  is  sa  irregularis  to  omit  the  addition  of  the  plaintiff.  Seymour 

(^)  Doe  d,  Evam  v.  Owons,  9  K.  &  W.  455 ;  1  Dowl.  N.  S.  404: 
<^««y  T.  Tomiin,  7  M.  &  W.  189 ;  8  Dowl.  892. 

(*)  Doe  d.  BlUe  v.  Owene,  10  M.  &  W.  614 ;  2  Dowl.  K.  S.  426 ; 
^i<cWT.Bo6erte,  2Dowl.  N.  9.  394. 
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must  apply  earl3r.(*)    If  a  new  trial  has  been  ordo^,  it  is 
not  too  late  then  to  apply. (*) 

How.] — The  application  may  be  either  by  motion  in  open 
courti  or  by  way  of  petition  to  the  chief  of  the  court.  Part 
of  the  application  is  to  hare  counsel  and  attorney  (naming 
them)  assigned  to  the  plaintiff.  If  the  motion  is  made  in 
court,  the  affidavit,  together  with  the  case  submitted  to 
counsel,  and  his  opinion  thereon,  must  be  produced.  The 
petition  to  the  chimof  the  court  may  be  as  follows : — 

Form  qf  Petition  to  the  Chief  Justice,  jrc,  to  be  admitted 
I  to  Sue, 

In  the  Q.  B.  ["  C.  P."  or  "  Excb.  of  Pleas."] 

Between  A.  B.,  plaintiff, 
and 
C.  D.  defendant. 
.    To  the  Right  Hon.  {name  qfthe  chief]  Lord  Chief  Justice  of  Her 
Majesty's  Conrt  of  Qnecn's  Bench,  [or  **of  Her  Majesty's  Conrt 
of  the  Bench,"  or  "  Lord  Chief  Baron  of  Her  Majesty  s  Court  of 
Ezcheouer,  at  Westminster,  and  the  rest  of  the  barons  of  the  s>ai(l 
court."] 
The  bumble  petition  of  A.  B.,  of  ,  labourer, 

I  Showetb, 

I  That  [here  state  eauee  of  action  against  C.  D.,  qf  ^.]  and 

your  petitioner  is  desirous  of  commenciDg  an  action  against  the  said  C.  D. 
for  the  same,  but  is  unable  to  commence  [or  **  has  commenced  an  actioc. 
&c.,  but  is  unable  to  carry  on"]  such  action  on  account  of  his  po?erty, 
as  appears  by  the  affidavit  annexed  hereunto. 

Tour  petitioner,  therefore,  most  humbly  prays  your  lordship,  [or  rn 
Exchequer^  "your  honours,"]  that  he  may  be  admitted  to  proeecutt 
his  said  action  tnybrnui^patipem,  and  that  P.  C.  Esq.  may  be  assigned 
to  him  as  his  counsel,  and  P.  A.,  gentleman,  as  his  attorney  to  proeectitt 
the  said  action. 

And  your  petitioner  will  ever  pray,  &c  A.  B. 

The  petition  should  be  taken  with  the  affidavit,  and  case 
for  opinion  of  counsel  with  the  opinion  thereon,  to  the 
cham  oers  of  the  chief  justice,  or  barcn,  and  his  derk  wili 
make  out  the  order.  If  the  motion  is  made  in  court, 
the  rule  is  absolute  in  the  first  instance, (")  and  need  not 
be  drawn  up  on  reading  counsel's  opinion. (*)    A  copy  of 

C,  Jones  T.  Peers,  McCl.  &  Y.  282. 
(«)  BaU  T.  Ives,  2  D.  &  L.  610. 
(«;  Ball  V.  Jve,  8  Scott  N.  R.  716. 
0)  Bryant  t.  Wayner,  7  Dowl.  676. 
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the  rule  thonld  be  annexed  to  the  declarfttion  or  next  docu- 
ment delivered  in  the  cause,  and  the  original  must  be 
shown  to  the  officer  in  the  various  stages  where  fees  of  court 
are  payable. 

Coits.'] — ^'^A  person  admitted  to  sue  in  formd pauperis  shall 
Dot  in  any  case  be  entitled  to  costs  from  the  opposite  party, 
onless  by  order  of  the  court  or  ajudge,''(0  that  is  to  say,  when 
the  plaintiff  obtains  a  verdict,  whether  above  or  under  5/., 
he  requires  the  order  of  the  court  or  a  judge  to  enable  him 
to  recover  anything,  and  even  then  he  can  only  recover 
from  the  defendant  such  costs  as  he  has  paid,  or  become 
liable  to  pay ;  but  these  do  not  in  any  case  include  a  remu- 
neration to  bia  counsel  or  attomey.(*)  And  he  cannot  have 
the  costs  of  bis  witnesses  allowed,  where  he  has  not  actually 
paid  these. (')  And  where  he  succeeds  on  some  issues,  and 
fails  on  others,  he  is  entitled,  if  at  all,  only  to  the  costs  of 
such  parts  of  the  briefs,  and  such  witnesses  as  were  necessary 
for  the  issues  on  which  he  8ucceeded.(*)  The  costs  would 
include  the  attomey^s  payments  to  the  law  stationer  for 
parchment  and  paper,  though,  it  seems,  not  for  copying. (') 

On  the  other  hand  the  plaintiff  is  not  obliged  to  pay  costs, 
whether  interlocutory  or  nnal,(*)  to  the  defendant,  incurred 
during  the  time  the  order  was  in  force ;  (')  though  it  is 
difierent  as  to  the  costs  incurred  prior  to  the  order.  Thus 
where,  money  bavins  been  paid  into  court  before  the  order 
was  obtained  defendant  had  obtained  a  verdict,  the  court 
ordered  the  money  in  court  to  be  paid  out  to  defendant, 
in  satisfaction  of  the  antecedent  costs.  (*)  And  the  defendant 
cannot  have  his  costs  of  issues  set  off  against  the  plaintiff's 
costs  of  is8ues,(*)  though  the  costs  of  a  former  action,  in 
vdiich  the  pauper  was  a  defendant  and  unsuccessful,  may  be 
set  off  against  those  of  an  action  in  which  he  sues  as  a  pauper 
and  succeeds,  provided  the  pauper  plaintiff's  attorney  naH 
no  lien  on  the  costs  for  moneys  advanced.(i<>) 

(>)  Role  PI.  28,  T.  T.  1863. 

(*)  Dooley  v.  Great  Northern  Baiiway  Company^  4  E.  &  B.  341 ; 
RidePr.  121,  H.  T.  1863,  anie,  p.  631. 
(*)  Freeman  v.  Hcuher,  6  D.  ft  L.  617. 
(M  Gougenheim  t.  Lane,  1  M.  ft  W.  136 ;  4  Bowl.  482 
(»)  Holmee  v.  Penny,  9  Ex.  684. 

(•)  Pratt  T.  Delarue,  10  M.  ft  W.  609 ;  2  Dow].  N.  S.  322. 
in  23  Uen.  8,  e.  16,  s.  2;  Bhod  v.  Lee,  3  Wila.  24. 
(•)  Caeey  t.  Tomlin,  7  M.  ft  W.  189 ;  8Dowl.  892. 
(•}  Foes  ▼.  Racine,  4  M.  ft  W.  610  :  7  Bowl.  203. 
(»)  (/Bare  v.  JUevea,  13  Q.  B.  669. 
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A  pauper  plaint  is  in  the  samepositioii  as  other  pl^inriflSi 
when  deprived  of  costs  under  the  County  Courta  Acta,  for  he 
maj  sue  m  those  courts  as  a  pauper.(>)  When  He  is  allowed 
to  amend,  he  cannot  insist  as  a  matter  of  right,  upon  doing 
so,  without  payment  of  costs.  (*) 

Dispaupering  plaintiff  and  compelling  kirn  to  pay  coste.} — 
Where  the  plaintiff  acts  yexatiously,  or  seems  to  bare  no 
good  cause  of  action,  the  proper  course  is  to  dispauper  him, 
which  is  done  by  maJdne  the  judge^s  order  a  rme  of  court, 
and  then  moyine  to  disdiarge  it.^*^    Thus,  where  he  with- 
drew the  record,  on  the  ground  of  its  requiring  amendment, 
he  was  dispaupered  for  acting  vexatiously,  for  he  might  have 
applied  to  the  judge  at  the  trial  to  amend.(*)     But  though 
he  may  be  liable  to  pay  the  costs  of  the  day,  if  this  aro^ie 
from  mere  accident,  tne  court  will  not  dispauper  him  merelr 
oo  that  ground.  (*)    The  dispaupering  of  a  plaintiff  has  no 
retrospective  effect,  and  he  is  liable   only  for  costs  sub- 
sequently incurred.(')     ^^  Where  a  pauper  omits  to  proceed 
to  trial  pursuant  to  notice,  he  may  be  called  upon  by  a  rule 
to  show  cause  why  he  should  not  pay  costs,  though  he  has 
not  been  dispaupered,  and  why  all  furtherproceedin^  should 
not  be  stayed  until  such  costs  shall  be  paid.'^O  Or  if  he  ha« 
conducted  himself  vexatiously,  he  may  be  called  on  by  the 
same  rule  to  pay  the  costs  of  the  day,  and  be  dispaupered.  (') 
The  pauper  does  not  incur  costs  within  the  above  rule  of 
court,  if  he  duly  countermand  notice  of  trial  ;(*)  but  he  does 
BO  by  withdrawing  the  record,  because  it  rec^uired  amend- 
ment, (^^)  or  because  the  venue  was  wrongly  laid. ("J    So  he 
incurs  these  costs,  when  his  attorney's  clerk  had  by  mistake 
not  entered  the  record,  and  the  cause  could  not  be  tried.(") 
And  the  privilege  of  exemption  from  costs  does  not  apply  to 
collateral  proceedings ;  thus  where,  having  been  obliged  to 
pay  the  costs  of  the  day,  incurred  as  he  alleged  by  his  attor- 

(M  Chinn  ?.  BulUn,  8  C.  B.  447. 

*)  Fotter  V.  Bank  of  England,  2  D.  ft  L.  790 ;  6  Q.  B.  878. 
y)  HaweM  V.  Johnson,  1  x.  &  J.  10. 
Facer  v.  French,  6  Dowl.  664. 
Hodgea  t.  Toplie,  2  C.  B.  921 ;  8  D.  ft  L.  786. 
Pratt  T.  Delarue,  IQ  M.  ft  W,  612. 
,  Rule  Pr.  122,  H.  T.  1863. 
;•)  BedweU  t.  Counting,  3  D.  ft  L.  767. 

!•)  Doe  d,  Pugh  y.  Prtee,l  Bail  C.  B.  311. 
M)  Facer  y.  French^  6  Bowl.  664 ;  Gore  v.  Merphew,  8  DowL 
;  Doe  Lindsay  y.  Edwards,  2  Bowl.  471. 
(")  Thompson  t.  Hornby,  9  Q.  B.  978. 
»)  Hodges  y.  TopUs,  2  C.  B.  921    3  B.  ft  L.  786 
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Defs  Degli^ence,  he  obtained  a  rule  calling  on  bis  attorney 
to  repay  bim,  'which  rule  was  diacbarged,  be  was  held  not 
exempted  from  paying  the  costs  of  the  rule.(>) 

Where  the  pLiintin  in  an  action  for  slander,  to  which  a 
jo5tification  was  pleaded,  was  nonsuited  on  the  merits,  and 
brought  a  second  action  in  forma  pauperis  for  the  same  cause 
of  action^  without  paying  the  costs  of  the  first,  the  court 
staved  the  proceedings  till  the  costs  should  be  paid.(') 

(^)  BeB  T.  Port  of  London  Auwranee  Company ^  1  L.  M.  &  P. 
691. 

i^)  BooTB  T.  Dickaon.  6  D.  &  L.  677 ;  Haigh  t.  Parti,  4  D.  &  L. 
32d;  WeMton  t.  WUhert,  2  T.  E.  512 ;  Hallock  on  Costs. 
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CHAPTER   II. 

INFANTS. 

1.  Plaintiff 9» 

Ak  infant  cannot  sue  in  person,  nor  has  he  power  to 
appoint  an  attorney  to  sue  in  his  name,  and  the  defendant 
may  plead  in  abatement  on  that  ground ;  (})  but  the  court 
will  appoint  tkprockein  amy  or  guardian  for  the  purpose.  (*) 
If  there  is  a  legal  guardian,  he  is  generally  appomted;  but 
if  he  cannot  act,  then  any  other  person  witn  his  consent  may 
do  so.(*)  No  authority  to  the  prochein  amy  from  the  infant 
to  sue  is  necessary,  though  the  infant  be  on  the  very  eve  of 
majority ;  but  if  there  was  fraud,  the  court  might  interfere.  (*) 
The  appointment  is  generally  made  before  the  writ  of 
summons  is  issued,  and  is  obtained  by  the  person,  who  b  to 
act  as  guardian  or  prochein  amy,  going  with  the  infant  before 
a  judge  at  chambers,  who,  if  in  the  Common  Pleas,  will  grant 
an  order  for  admission,  or  in  the  Queen^s  Bench  or  Ex- 
chequer will  grant  his  fiat  for  a  rule,  which  may  be  drawn  up 
ontaldng  the  fiat^to  the  Master  of  the  court.  Or  if  theprocAem 
amy  cannot  attend,  the  order  of  admission  or  rule  may  be 
obtained  from  a  judge  at  chambers  on  production  of  a 
petition  to  the  court  in  the  name  of  the  infant,  with  a  consent 
to  act  si^ed  at  the  foot  thereof  by  the  prochein  amy,  and 
an  affidavit,  verifying  the  signature,  thus : — 


(1)  2  Sannd.  212  a  (5). 

(<)  3  Ed.  I.e.  48 ;  13  £d.  1,  o.  15 ;  Cro.  Car.  161 ;  FiUh.  N.  B. 
27  J. ;  2  Inst  261 ;  BoU.  Abr.  287. 288. 
(•)  Claridge  ?.  Crateford.  1  D.  &  R.  13. 
(«)  Morgan  y.  Thome,  7  M.  &  W.  400 ;  9  DowL  228. 
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Farm  of  Petition  iotueby  Proehtm  Amy. 

\J^aU  (itib  of  eom%  amd  eatue^Q)  and  addreu  qfpetUion,  at  ante, 
p.  632.] 
The  hombte  petition  of  A.  B.,  the  plaintiff  in  tbla  suit,  an  infant 
anJer  the  age  of  twentj-ooe  jean, 

That  jpor  petitiooer  has,  as  he  is  adyised,  a  good  canse  of  action 
i^nst  the  said  C.  D^  for  [ataie  cau$e  qf  action,  ob  in  theformtj  ante^ 
h  I'l]  and  that  jour  petitioner  is  about  to  commence  an  action  against 
t|te  said  G.  D.  in  this  bononrable  court,  for  the  same,  but  as  jonr  peti- 
tiooer is  sn  iniknt  under  the  age  of  twentj-one  jears,  to  wit,  of  the  age 
rf  jeara: 

Tour  petitioner   therefore    humblj    prajs    jour  lordship,  [or  m 
ExdeqiKT^  "jour  honours,"]  to  admit  him  to  proeeonto  the  said  action 
^7  ^-  i-j  jour  petitioner's  next  friend. 
Asdjeurpetitkoer  will  erer  praj,  &c. 

A.  B.(*)  [or,  A.  Bm  signed  bj  me  for  him, 
(or  her)  being  his  next  friend. 
riBMM.  W.  p.  P,  F.] 


form  of  Consent  of  Prochein  Amy, 

IhenbjeoDsent  and  agree  that  the  abore-named  A.  B.  shall  be  at 
i^beitj  to  pneecate  this  action  bj  me,  as  his  next  friend,  according  to 
lbs  pnyer  cf  the  aboTe  petition.    Witness  mj  hand,  this  daj  of 

,18    .  P.F. 

Witnw,  W.  P. 

Form  of  Affidavit  verifying  SignatureMn 

[Title  of  court  and  cause.] 

I.  W.  P^  of  ,  malce  oath  and  saj  that  A.  B.,  theabore-named 

plaistiff  did  on,  &C.,  dulj  sign  the  petition  herennto  annexed,  marked  A. 
■^  °>7  presence,  \^or  ttate  that  the  prochein  amy  signed  it,  the  infant 
^  tMoMs  to  do  JO,  ttatxng  why.  See  n.  2]  and  I  further  saj  that  at 
^  mas  time  I  was  present,  and  did  see  P.  F.,  the  person  mentioned 
^  the  prajer  of  the  said  petition,  dnJ  j  sign  the  consent  of  agreement 
^^>^nandcr  written  as  the  next  friend  of  the  said  A.  B. 

Swwn,  &c  W.  P. 

^'A  ipedal  admissioii  of  prochein  amy  or  guardian  to  prose" 
<^  or  defend  for  an  infant  shall  not  be  deemed  an  autnoritj 
^^  prasecQte  or  defend  in  any  bat  the  particular  action  or 
*<*u)os  «pecified."(*) 

(0  The  cause  ia  intituled  solely  in  the  infant's  name  as  plaintiff* 
i')  It  Items  the  prochein  amy  mar  sign  the  petition  in  the  name  of 
ue  iaiut:  Mcrgan  t,  Thorne,  7  M.  &  W.  408.   But  in  such  a  case 
P^f^pi  the  sffidaiit  should  state  the  reason  why  the  infant  cannot 
(igDi  as  m  Eadet  t.  Booth  8  Q.  B.  718;  3  D.  &  L  770. 
(»)  &Bls  Pr.  5  H.  T.  1863, 
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Declaration.'] — A  copy  of  the  order  of  admission  or  rale 
of  court  is  annexed  to  and  delivered  with  the  declamtion  \{*) 
and  the  fact  ou^ht  also  to  be  alleged  in  the  declaration. 

Form  of  Declaration, 

SA.  B.  bj  P.  F.,  who  is  admitted  bj  the  Conrt  of  Our  Ladj 
the  Queen  before  the  Queen  herself,  for,  *'  by  the  josticcsr 
or  *^  by  the  barons, "3  here  as  the  next  friend  of  the  Bud  A.  B.  who 
is  an  infant  nnder  the  age  of  21  years,  to  prosecute  for  the  said  A.  B. 
in  this  behalf,  complaius,  &c. 

Change  of  prochein  amy,'] — As  the  prochein  amy  is  ap- 
pointed by,  and  is  an  officer  of  the  court,  if  the  infant  wish^ 
to  remove  him,  he  must  apply  to  the  court  for  that  purpose ; 
and  an  entry  of  the  change  should  be  made  on  the  record.(') 
But  on  the  plaintiff  coming  of  age,  he  may,  it  seems^  remove 
the  procACTfi  amy  of  his  own  authority,  and  appear  thereafter 
by  his  own  attorney.  (■) 

Security  for  costs.] — ^The  plaintiff's  attorney  may  be  com- 
pelled to  disclose  the  place  of  residence  of  the  procheim  amy 
or  guardian,  (^)  and  the  proper  course  for  that  purpose  is  to 
apply  at  chambers  for  a  stay  of  proceedings  until  the  address 
is  given. (*)  But  the  mere  fact  of  the  prochein  amy  not 
being  found  at  the  address  given  by  his  attorney  is  no  ground 
for  calling  for  security.  (*)  The  conrt  will  order  the  pro- 
chein amy  to  give  security  for  costs,  if  it  is  sworn  that  he  is 
insolvent.  (')  It  is  also  a  good  ground  for  applying  to  a  judge 
to  revoke  the  appointment,  and  stay  the  proceedings,  until 
a  responsible  person  is  obtained,(')  which  the  court  will  do, 
if  it  appear  that  the  prochein  amy  appointed  had  been  long  in- 
solvent, and  had  not  exerted  himself  to  obtain  a  responsible 
person  to  act.(*)    The  infant  plaintiff  is,  it  seems,  never 


(*)  Otiiorwiee  it  will  be  a  ground  of  error,  if  judgment  be  given 
against  the  iiifant ;  Bird  y.  Pegg,  6B.A  Aid.  418 ;  See  1  Lev.  224 ; 
2  Sellon,  66. 

[*)  Oavia  ?.  Loeket,  4  Taunt  766 ;  Morgan  v.  Thome,  7  If .  &  W. 


40^:^ 


(■)  Bac.  Abr.  "Infant,"  K.  2. 
(*)  Tomlin  r.  Brookes,  I  Wils.  246. 
(»)  Eaye9  v.  Carr,  3  M.  &  Gr.  862 ;  1  Dowl.  N.  8.  622. 
(•)  Ibid. 

(0  Mann  v.  Berthen,  4  Moo.  &  P.  216,  oveiruling  Tarmouih  t 
Mitchell,  2  D.  &  K.  423. 
(•)   WaUon  T.  Fraier,  8  M.  &  W.  660. 
(•)  Duekett  y.  Satehwtil,  12  M.  &  W.  779;  1  D.  &  L.  980. 
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called  on  himself  to  giye  security  for  costs,  (*)  except  in 
ej€ctm€nt.(*) 

Cotis.1 — '^^  prochein  amy  or  guardian  is  personally  liable 
for  the  costs,  not  only  to  the  defendant,(*)  but  to  the  plain- 
tifTs  attorney ;  (^)  and  being  an  officer  of  the  court,  these 
can  be  recovered  against  him  by  attachment,  the  rule  for  an 
attachment  being  absolute  in  the  first  instance.  (^)  The 
allocatur  is  served  personally  upon  him,  or,  if  that  cannot 
be  done,  a  rule  may  be  obtained  to  make  service  in  a  par- 
ticular way  good  8ervice.(*)  Yet  it  seems  that  if  an  infant 
has  been  taken  in  execution  under  a  ca,  sa.  for  the  costs,  the 
cGort  will  not  discharge  him,  whether  he  sued  by  prochein 
aB»y(")  or  not.(*)  But  where  the  infant  sued  by  guardian,  it 
was  held  the  guardian  was  not  liable  to  costs  ofnonsuit.(*) 
In  9ome  of  these  cases  the  court  refused  to  interfere,  sa}'ing 
the  io&nt  must  be  lefl  to  his  writ  of  error ;  but  now  there  can 
be  "no  error  in  respect  of  costs,  but  the  error  (if  any)  may  be 
amended  by  the  court  on  the  application  of  either  party."(*0 

An  in&nt  is  bound  to  pay  the  costs  of  making  a  judge^s 
order  against  him  a  rule  of  conrt.(")  Where  an  arbitrator 
made  an  award,  ordering  an  infitnt  (who  sued  in  one  of  three 
causes  referred,  and  who  had  a  substantial  interest  in  the 
other  two  causes)  to  papr  all  the  costs  of  the  defence,  the 
court  refused  to  set  it  a8ide.(^') 

2.  Defendants, 

An  infant,  who  is  about  to  abscond  from  the  country, 
may,  it  seems,  be  held  to  bail  as  in  other  cases.(")    Though 

(0  TamunUh  r.  MitcheU,  2  D.  &  B.  423. 

(»)  Anon.  1  WiU.  130;  Doe  ▼.  AUton,  1  T.  B.  491. 

('}  Smclair  v.  Sinclair,  13  M.  &  W.  640. 

(*)  McameU  v.  Piekmore,  2  Esp.  473. 

(^)  Newton  v.  London  and  Br^hton  Raihoay  Company y  7  D.  &  L. 
3-^:  Jamee  t.  Hatfield,  1  Str.  648 ;  Evane  t.  Davie,  1  C.  &  J.  460 ; 
^^vgkter  t.  Talbot,  Barnes,  128. 

(^j  Abrahame  v.  Taunton,  1  D.  &  L.  319. 

(•)  Gardiner  y,  BoUy2  Str.  1217;  Dowt.  Clarke,  I  Or.  &  M.  860: 
2Dovl.  302. 

(*)  Finlay  t.  JowU,  13  East,  6. 

(•)  Grave  ▼.  Grave,  Cro.  Eliz.  33  ;  Turner  y.  Turner,  2  P.  Wms. 
296 ;  1  Str.  708. 

(»*)KoleP1.27T.T.  1853. 

(")  Bole  Pr.  159  H.  T.  1853:  Beames  ▼.  Farley,  6  C.  B.  178. 

(«)  Proudfoot  T.  Boyle,  16  M.  ft.  W.  198. 

{"*)  Madoxy,  Eden,  1  B.  &  P.  480. 

[c.  u — ^voL  ii.]  3  K 
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an  infant  can  sue  by  proehein  emy  or  guardian,  he  can  defend 
by  guardian  only.(i)  A  guardian  is  appointed  in  the  same 
manner  as  the  guardian  or  prochein  amy  in  the  case  of  an 
infant  plaintiff  {ante-,  p.  637)i  ^^  petition  atatipg  that  he  has  a 
good  defence,  and  naming  a  guardian  to  be  assigned  to  him  to 
defend  the  said  suit.  If  the  defendant  neglects  to  enter  as 
appearance,  or  enter  it  otherwise  than  by  guardian,  the 
plaintiff  may  apply  at  chambers  to  set  aside  the  appearance, 
if  necessary,  and  for  a  summons  calling  upon  him  to  appear  by 
guardian  within  a  given  time,  otherwise  the  plaintin  may  be 
at  liberty  to  proceed  as  in  other  cases.(')  This  application  to 
set  aside  may  be  made  on  the  part  of  the  infant  by  his  &ther« 
or  an  attorney  with  the  infant's  consent,  an^'  time  before  jadg- 
ment;  (')  but,  if  delayed,  the  plaintiff  will  not  get  costs  of 
the  application,  at  least,  unless  he  previously  requested  the 
defendfant  to  name  a  guardian,  and  the  latter  refused.(M  If 
the  defendant  appear  otherwise  than  by  guardian,  and  judg- 
ment  be  given  against  him  in  that  character,  he  may  hrins 
error,  though,  if  the  judgment  was  in  his  favour,  the  plaintin 
cannot  do  so  on  that  ground.  C^)  If  the  infant  bring  error 
on  that  ground,  he  must  assign  error  by  his  guardian. (*) 

PleaJ] — The  plea  must  state(')  that  the  defendant  has  been 
admitted  to  defend  by  guardian,  and  a  copy  of  the  order 
of  admission  or  rule  of  court  should  be  annexed  to  the  plea 
when  delivered.  (")  If  infancy  is  the  defence  to  the  action,  it 
must  be  specially  pleaded  in  bar.(»)  It  may  be  pleaded  toge- 
ther with  other  pleas,  aa  of  course,  without  leave  of  the  court 


(1)  2  Inst  261 ;  Strattony,  BurgU,  1  Str.  114 ;  Goodwiny.  Moore, 
Cro.  Car.  161. 

(«)  2  Sellon,  68  ;  2  Saund.  117  f. ;  Leech  v.  Clabhum,  2  L.  M.  &  P. 
614.  Hmdmarah  v.  Chandler .  7  Taunt.  488 ;  Gladman  v.  BaUman^ 
Bames,  418 ;  Seven  t.  Cheshire,  3  DowL  70 ;  Paget  ▼.  Thompson^ 
3  Bing.  609 ;  11  Moore  604. 

(>)  Nunn  V.  Curtis,  4  Dowl.  729 ;  Shipman  ?.  Stevens,  2  Wils. 
50 :  Kemy  v.  Cade,  Barnes,  413. 

(«)  Shipman  v.  Stevens,  2  Wils.  50. 

(»)  Bird  V.  Pegg,  5  B.  &  Aid.  418;  Stephens  v.  Lowndes,  3 
D.  &  L.  207. 

(<)  Seven  t.  Cheshire,  3  Dowl.  7. 

Y)  Thas,  "  and  the  defendant  by  D.  F.,  admitted  by  the  said  eonrt 
here  as  guardian  of  the  defendant  to  defend  for  him,  he  being  an  infant 
within  the  age  of  twenty-one  years,  says,"  &c. 

(•)  Combers  y.  Walton,  1  Ley.  224 ;  Simpson  v.  Jackson,  Cro. 
Jac.  640. 

(»)  Enle  PL  8  T.  T.  1853. 
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or  a  jndge.(*)  It  is  an  issuable  plea.(*^  A  plea  of  infancy 
to  an  action  for  railway  calls  should  allege,  that  the  infiint 
repudiated  the  contract  within  a  reasonable  time  after  he 
became  of  full  age.(')  Where  there  are  several  defendants, 
one  of  whom  is  an  infant,  he  must  plead  his  infancy  separ- 
ately;  (*)  and  the  plaintiff  in  such  a  case  cannot  enter  &  nolle 
pronqti  against  nim,  and  proceed  against  the  other  defen- 
daQts,(>)  the  proper  course  being  to  discontinue  and  proceed 
denovo  against  the  adults.(*) 

Costr.] — ^Tbe  infant  defendant  is  liable  for  costs  to  the 
pUinti^  but  his  guardian  is  not ;  (')  though,  it  seems,  the 
^laniian  is  liable  prima  facte  for  the  costs  of  the  defendant's 
attoniey.(») 

^ncv/ton.] — ^The  infant  defendant  may  be  taken  in  exe- 
cation  on  a  ca.  sa  ;  (*)  and  may  be  outlawed  if  above  twelve 
years  of  age.(») 

iVror.] — An  infitnt  must  also  pvooeed  in  error  by  guardian 
or^roeteft  crny,  and  the  court  will  set  aside  the  assignment, 
ifDot8onuide.(") 

^armU  qfaticrneif,  ^c] — ^If  an  infant  grants  a  warrant  of 
attorney  or  cosnovit,  the  court  will  set  it  aside,  even  though 
the  consideration  were  for  necessaries  ;(}*)  but  if  he  join  an 
Mh  in  giving  one,  and  judgment  be  entered  up  against 
l^f  it  will  he  vacated  oxuy  as  against  the  infant.  (") 


(')  a  L.  P.  Act,  196%  B.  84,  see  ante,  p.  187. 

(<)  Delafield  v.  Tanner,  6  Taoni  856 ;  1  Manh.  891,  where  the 
tovtalloved  It  to  be  pleaded  after  a  regular  judgment  was  set  aside. 

(')  Dublin  and  Wiekiow  Railway  Company  v.  Black,  8  £zcb. 
IBl;  leealao  Leede,  Sge.  Railway  Company  v.  Fearnley,  4  Ex.  26. 

(*)  GUlow  V.  Lillie,  1  Bing.  N.  C.  695 ;  Potoer  v.  Jones,  I  Str.  446. 

(•)  1  Sairad.  207  a. ;  Boyle  v.  Webster,  17  Q.  B.  950. 

(•)  Jaffn^  V.  Fairbum,  6  Esp.  47 ;  Noke  v.  Ingham,  1  Wila.  89. 

(')  Oitrdiner  v.  HoU,  2  Str.  1217 ;  Dow  v.  Clark,  I  Cr.  &  M. 
^;2I>owL302. 

(•)  MameU  v.  Pickmore,  2  Esp.  473. 

(•)  Madox  V.  Eden.1  B.  &  P.  480 ;  DefrieeY.  Davie,  1  Bing.  K.  C. 
®2;  I  Hodg.  103  ;  3  DowL  629. 

(")Cafittl28a, 

(")  Beten  v.  Cheshire.  3  Dowl.  70. 

0*)  OKwrv.  Woodroffe,  7 Dowl.  166;  4 M.  &  W.  166;  Saunderton 

».  Ww.  1  H.  BL  76. 

^  (")  Hoiteux  V.  St,  Aubin,  2  W.  Bl.   1133;  Ashlin  ?.  Langton, 

4M.4SC719. 
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CHAPTER  m. 
HUSBAND  AND  WIFE. 

1.  PUiDtifis.  I    3.  Marriage  daring  the  Action. 

2.  Defendants.  | 

1.  PlainHff», 

Wife  tuing  alone,'] — In  actions  of  contract  the  wife  ia  in 
general  incompetent  to  sue  alone  while  the  marriage  con- 
tinues, (^)  unless  the  husband  is  civilly  dead,  as  where  he  is 
transported  or  exiled, (')  attainted, (*)  oris  presumed  to  be 
dead  from  seven  years' absence  abroad,  andthe  cause  of  action 
would  survive  to  her  ;(<)  or  where  he  is  an  alien  enemy,  ('}  but 
not  where  he  is  an  alien  amt.(*)    The  wife,  being  entitled  by 
survivorship  to  all  her  choses  in  action  not  reduced  by  the 
husband  into  possession  during  the  marriage,  may,  aft^  his 
death,  sue  for  these. (')    In  actions  ex  delicto  the  wife  in 
general  cannot  sue  alone,  except  in  the  circumstances  above 
stated  of  her  husband's  transportation,  &c.,  yet  if  she  surviTe 
her  husband,  she  may  sue  for  injuries  done  to  her  person  or 
property,  either  before  or  during  coverture.  (*) 

Where  the  wife  sues  alone  when  she  should  not,  the 


(I)  Caudell  t.  Shato,  4  T.  B.  361 ;  where  it  was  held  that  a  feme 
covert,  a  sole  trader  in  London,  could  not  sue  without  her  husband  in 
the  superior  courts,  though  she  might  In  the  Mayor's  court. 

(«)  Jewsonv.  Read,  Lofft,  142;  BeUknap*scaee,  Co.  Litt  132:  Id. 
133:  Lean  v.  Shutz,  2  W.  Bl.  1196;  Sparrows,  Carruthers,  1  T. R.  6. 

(»)  Co.  Litt.  133  a. 

(«)  Hopewell  v.  De  Pinna,  2  Camp.  113;  Doe  d.  Knight  t. 
Nepean,  5  B.  &  Ad.  94. 

(»)  Barden  ▼.  Keverberg,  2  M.  &  W.  61, 

(•)  Ibid;  Stretton  t.  Busnach,  I  Bing.  N.  C.  139. 

(')  Com.  Dig.  "Bar.  and  Feme."  (K  1);  Gatert  v.  Maddey, 
6  M.  &  W.  427;  Betts  v.  Kimpton,  2  B.  &  Ad.  273. 

(•)  Boggeti  r.  Frier,  11  East,  301 ;  Clarke  ▼.  Davie^  7  Taunt  72  i 
Com.  Dig.  "  Bar.  and  Feme,"  (2  A.) 
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defendant  mtut  plead  the  eoverture  in  abatement  and  not  in 
bar,  provided  tne  cause  of  action  is  such  as  would  have 
snnriTed  to  her.(*)  He  must  also  plead  in  abatement  where 
she  sues,  either  singly  or  jointly  with  other  parties,  on  a 
cootnct  entered  into  before  marriage.  Q)  The  nusband  may 
abo,  it  seems,  bring  error,  assigning  the  coverture  as  a 
groand  of  error.  (")  If  the  wife  could  not  sue  at  all  on  the 
ptrticolar  cause  of  action,  either  with  or  without  her  hus- 
band, then  it  is  proper  to  plead  the  coverture  in  bar ; 
but,  if  otherwise,  tnen  it  must  be  pleaded  in  abatement.  (*) 
Where  a  wife  had  bought  railway  stock  in  her  own  name,  and 
sued  alone  for  dividends,  it  was  held  the  nonjoinder  of  the 
husband  was  only  matter  for  a  plea  in  abatement.  (*) 

A  wife  is  not  entitled  to  manage  a  cause  for  her  husband 
at  Niai  Prius,  though  she  would  be  allowed  to  make  an  appli- 
cation for  a  habeas  corpus  on  his  behalf.  (0 

Wkem  hatband  may  sue  alone  orjoindy  with  un/eJ^ — ^Where 
property  accrues  to  the  husband  by  right  of  his  wife  during 
the  marziage,  he  may  elect  either  to  take  it  himself  or  give 
her  an  interest  in  it,  t.  e.,  he  may  sue  alone  or  jointly  with 
her.('^  The  wife  may  always  be  properly  joined,  if  the  cause 
of  acdofi  would  survive  to  her.(")  Thus  her  choses  in  action 
iDsj  be  sued  on  by  both,  or  by  the  husband  alone,  in  which 
Istter  case  he  reduces  them  into  possession.^  It  is  often  a 
questbn  of  nicety,  whether  the  wife  has  such  an  interest  as 
to  entitle  her  to  join  in  suing.  (*<>)  In  actions  ex  delicto^  when 
the  wife  is  the  meritorious  cause  of  action,  or  where  the 
caofle  of  action  accrued  only  in  its  inception  before  mar- 
nage,  the  husband  alone,  or  both,  may  8ue.("^  But  where 
there  is  no  rnkfeasance  towards  the  wife  inaependently  of 


0)  Guyard  v.  Sutton,  3  C.  B.  163 ;  Com.  Dig.  "  Pleader," 
(2  A.  1) ;  Milner  v.  Milnes,  3  T.  R.  631. 

C)  Com.  Dig.  '•  Abatement,"  (H.  42.) 

(')  Miiner  v.  Milnes,  3  T.  E.  631. 

(*J  Morgan  v.  Cttbitt,  3  Exch.  612. 

(*)  naltOHr.  Midland  Railway  Company^  13  C  B.  474. 

(')  Cobbett  V.  Hudson,  Id  Q.  B.  988. 

0  Btndixi.  Wakeman,  1  D.  &L.  452;  12  M.  &  W.  97. 

{•)  Ayling  v.  Whieher,  6  A.  &  E.  264. 

(*)  Gaiert  r.  Maddeley,  6  M.  &  W.  426. 
^  (")  WilU  V.  ATifTM,  1  A.  &  E.  65 ;  Guyard 7/ Sutton,  3  C.  B.  153; 
Sc«neUmi  t.  Atcheion,  7  Q.  B.  864 ;  Bart  v.  Stephens  6  Q.  B.  937. 

(")  Newton  v.  BoodU,  9  Q.  B.  948  ;  Blackbom  t.  Greaves,  2  Lev. 
107;  Fenner  v.  Plasket,  Cro.  Eliz.  469;  WaUit  v.  Harrison, 
51L&W.  142;  7Dowl.  696. 
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some  contract  entered  into  with  the  husband,  she  cannot  be 
joined. (*)  Where  both  join  in  suing  on  an  account  stated, 
it  must  be  alleged  that  the  accounting  was  concerning 
matters  in  which  she  had  an  interest. (')  Where  the  -wife's 
rents  of  her  separate  estate  have  been  paid  by  her  trustees 
to  her  hands,  the  husband  may  sue  for  the  money  after  her 
death.(») 

If  the  wife  sue  iointly  when  she  ought  not,  and  the  defect 
appear  on  the  pleadings,  the  defendant  may  demur(*)  or 
an-est  the  judgment, (*)  or  bring  error,  (•)  unless  the  court 
or  judge  allow  an  amendment  under  the  C.  L.  P.  Act,  1B52, 
s.  35, 

When  both  must  join.'] — ^When  a  complete  cause  of  action 
accrued  to  the  wife  before  marriage,  both  she  and  her  hus- 
band must  sue.(^)  So,  where  the  cause  of  action  arose 
during  marriage,  in  respect  of  a  chose  in  action  vested  in  her 
before  marriage. (■)  So,  where  the  cause  of  action  accrued 
to  the  wife  en  autre  droit.(»)  So,  in  actions  ex  delicto^  where 
the  tort  was  to  her  property  before  marriage,  or  to  her 
person,  whether  before  or  during  coverture.  (") 

If  the  husband  sue  alone  when  the  wife  should  be  added, 
and  the  defect  appear  on  the  pleadings,  the  defendant  may, 
as  in  case  of  misjomder,  demur,  or  arrest  the  judgment,  or 
bring  error ;(")  but  if  the  defect  do  not  so  appear,  the  plain- 
tiflf  may  at  least  be  nonsuitcd.(") 

'^  In  any  action  brought  by  a  man  and  his  wife  for  an  injury 
done  to  the  wife,  in  respect  of  which  she  is  necessarily 
joined  as  co-plaintiS*,  it  snail  be  lawful  for  the  husband  to 
add  thereto  claims  in  his  own  right,  and  separate  actions 
brought  in  respect  of  such  claims  may  be  consolidated,  if  the 
court  or  a  judge  shall  think  fit :  provided  that,  in  the  case 


(>)  Longmeid  ▼.  Holliday,  6  Exch.  761. 

(<)  Johnson  v.  Lucew,  1  E.  &  B.  659. 

(»)  Bird  ▼.  Peagrum,  13  C.  F.  639. 

(*)  Buckley  y.  Collier,  I  Salk.  114;  Rosey.  Bowler,!  R.  Bl.  108. 

(»)  Nurse  v.  Wiils,  4  B.  &  Ad.  739. 

(«)  Bidgood  ▼.  Way,  2  W.  Bl.  1236. 

(J)  Sherrinaton  t.  Yates,  1  D.  &  L.  1040  ;  12  M.  &  W.  855. 


523. 
'(")  Aleherry  ▼.  Walby,  1  Str.  229. 
(»)  Anon.  1  Salk.  282. 
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of  the  death  of  either  plaintifi*,  such  suit,  so  far  only  as 
relates  to  the  causes  of  action,  if  any,  which  do  not  survlYe, 
shall  abate/'(0 

Authority  to  use  each  other'' s  name  to  sue,"] — If  the  hus^ 
band  authorize  an  attorney  t^  use  his  and  his  wife^s  name 
in  prosecuting  or  defending  an  action,  the  court  will  not 
change  the  attorney  at  the  husband^s  instance,  where  the 
husband's  object  is  to  defeat  the  wife  in  trying  her  right. (*) 
WTiere  the  wife,  bein?  an  executrix,  sued  in  her  and  her 
husband^s  name,  he  liTing  apart  and  not  authorizing  the 
action,  the  court  stayed  proceedings  till  an  indemnity 
against  costs  should  be  given  to  him.^)  Where  an  action 
was  brought  by  a  wife  against  her  husband  on  a  settlement 
deed  in  the  name  of  her  trustee,  the  court  refused,  on  the 
application  of  the  defendant,  to  set  aside  the  proceedings 
as  brought  without  the  trustee^s  authority,  it  appearing  that 
the  wife  had  asked  the  trustee^s  leave  and  onered  hun  an 
indemnity  against  costs.  (*) 

If  the  huM)and  be  resident  abroad,  he  must  give  security 
for  costs,  though  the  wife,  who  joins  in  the  action,  reside  in 
Engbind.(») 

Farm  of  Declaration  by  Husband  and  Wife, 

7       A.  B.  and  his  wife,  by  their  attorney,  sne 

to  wit.    )  C.  D.  for  goods  sold  and  delivered  by  the  said  while 

ibe  was  sole  and  nnmarried,  and  for  money  found  to  be  dne  from  the 
defendant  to  the  said  on  accounts  stated  between  them,  and  the 

plaintifia  claim  £ 

When  husband  and  wife  both  sue  for  slander  of  the  wife, 
it  is  a  good  plea  in  bar,  and  not  merely  in  abatement,  that 
she  is  not  the  wife  of  the  other  plaintiff.  (') 

2.  Defendants, 

When  husband  must  be  sued  alone.'] — ^The  husband  must, 
in  general,  in  actions  of  contract,  be  sued  alone  on  a  cause 


(>)  C.  L.  P.  Act,  1852,  8.  40. 

(*)  Wynne  ▼.  Wynne,  2  So.  N.  B.  616 ;  9  Dowl.  396. 

(»)  ProcttfT  ▼.  Brothtirton,  9  Exch.  486. 

(*)  Auster  ?.  Bolland,  3  D.  &  L.  740 

(»)  Hanmer  t.  Mangles,  12  M.  &  W.  313. 

(«)  Chanileri.  Lind»ay,  16  M.  &  W.  82. 
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of  action  which  has  accrued  dnriiig  coTerture  ;(0  or  where 
he  has  charged  himself  in  writing  for  some  valid  considera- 
tion with  the  debts  of  the  wife  previous  to  marriage  ;^*)  and 
if  an  action  would  lie  against  the  husband  alone  during  the 
marriage,  the  action  wiU  lie  asainst  him  surviving,  or  his 
personal  representatives.^)  Li  trover,  if  the  conversion 
was  hy  the  husband,  he  must  be  sued  alone.  (^)  If  the  hus- 
band survive,  he  cannot  be  sued  for  a  tort  of  the  vrife, 
committed  either  before  or  during  marriage,  unless  he  was 
a  joint  tort-feasor.  (») 

If  the  wife  is  joined  as  defendant  in  such  actions,  she  maj 
demur,  (*)  or  move  in  arrest  of  judgment,(')  or  bring 
error.  (■) 

Where  wife  alone  is  suedJ] — ^In  general  a  wife  caimot  be 
sued  alone,  though  livins  apart  with  a  separate  mainte- 
nance,(')  and  although  a  sole  trader  in  the  citj  of  London,  (>*) 
except  where  the  husband  is  transported,  banished,  an  alien 
enemy,  or  presumed  to  be  dead.(")  If  the  wife  survive,  then 
she  may  be  sued  on  all  causes  of  action  which  accrued  prior 
to  the  coverture  ;(>')  and  in  case  of  tortious  acts  committed 
by  her,  either  before  or  during  marriage,  or  jointly  with  the 
husband,  so  that  an  action  would  have  lam  against  both, 
the  cause  of  action  would  survive  against  her.(^*) 

Where  the  husband  may  be  sued  alone  or  Jointly  with  wffe.l 
-^Where  the  wife  before  marriage  was  a  lessee,  or  the 
husband  and  wife  took  a  lease  jointly,  an  action  for  rent  or 
for  breach  of  the  covenant  during  coverture  may  be  bron^t 
against  the  husband  alone,  or  against  both  joiQtly.(*^)     So. 


(»)  Vin.  Abr.  "  Bar.  and  Feme,"  (U.)  CX.) 
(0  Beaumont 'v.  Reeve,  8  Q.  B.  483 ;  Em 
&R43& 


(0  Beaumont  y.  Reeve,  8  Q.  B.  483 ;  Nutwood  t.  Kenyan^  11  A. 


(')  ?*y^  ^1  MinakaU,  T.  Kaym.  6 ;  1  Lev.  25. 

»)  Com.  Dig.  "Bar.  and  Feme,"  (2,B.: 
(•)  VineT,  Saunders,  4  Bing.  N.  C.  96. 


(*)  2Wm8.Saund.  47, «. 


Com.  Dig.  "  Bar.  and  Feme,"  (Y.) 
Swithin  ▼.  Vincent,  2  Wils.  227. 


Lewis  T.  Lee,  3  B.  &  C.  291 :  MarshaU  v.  Ruiton^  8  T.  B. 
_  ,  Faithome  ▼.  Blaquire,  6  M.  &  Sel.  73. 
w)  Beard  v.  Webb,  2  B.  &  P.  93. 
")  See  ante,  p.  642. 

><)  Mitchinson  v.  Heicson^  7T.  B.  348  ;  Woodman  t.  CAapmofi, 
1  Camp.  189. 
(")  Vine  T.  Saunders,  4  Bing.  N.  C.  102. 
(»«)  Com.  Dig.  "  Bar.  and  Feme,"  (Y.  j 
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trespass  for  the  joint  act  of  husband  and  -wife  may  be  brought 
against  both,  or  the  husband  alone. (i) 

Where  both  must  be  sued  jointly."] — Where  the  action  is 
brought  for  a  breach  of  the  wife's  contracts,  or  debts  incurred 
by  her,  before  marriage,  both  husband  and  wife  must  be 
saed.(*)  So»  where  she  is  sued  en  autre  droits  as  an  execu- 
trix.(*)  So,  where  a  tortious  act  was  committed  by  her 
before  marriage,  or  she  was  guilty  of  an  assault  or  slander, 
or  libel  during  marriage,  both  must  be  joined  as  defendants, 
though  they  live  separate.  (^) 

Proceedings  in  the  ac/ton.] ^Serrice  of  the  writ  of  sum- 
mons on  the  husband,  where  both  are  sued,  is  sufficient. (*) 
The  defendants  must  appear  by  the  same  attorney,  for  the 
husband  can  appoint  one  for  both,(*)  and  it  is  ground  of 
error  for  each  to  appear  by  a  separate  attorney.  (')  It  is  an 
irregularity  for  the  appearance  to  be  entered  by  the  husband 
alone. ^")  A  plea  by  either  alone  is  a  nullity. (»)  Where 
the  wife  is  sued  alone,  she  must  appear  and  plead  in 
person,  (»•)  and  she  must  plead  her  coverture  8pecially.(") 
The  plea  will  be  in  bar,  where  the  coverture  existed  when 
the  cause  of  action  accrued;  and  it  is  an  issuable  plea.(^')  If 
the  coverture  took  place  after  the  cause  of  action  accrued, 
then  it  must  be  pleaaed  in  abatement.  (^*) 


(»)  Vine  V.  Saunders,  4  Bing.  N.  C.  102;  SmaUey  t.  Kerfoot, 
2  Sfr.  1094 ;  Ksyworth  ▼.  Hill,  3  B.  &  Aid.  685. 

(0  Bac.  Abr.  "  Bat.  and  Feme,"  4.  Where  the  contract  has  been  mads 
bj  the  wife  before  marria{[e,  she  cannot  daring  marriage  by  a  promise, 
or  iiayment  of  interest  without  the  husband's  priyity,  keep  ali?e  the 
MDtiaet;  Neve  t.  Hollands,  18  Q.  B.  262. 

Q)  Mounson  t.  Bourne.  Cro.  Car.  518 ;  Id,  603. 

( *)  Com.  Dig.  "  Bar.  and  Feme,"  ( Y.) ;  Head  t.  Briscoe,  5  C.  &  P. 
4S4. 

(»)  Pr.  Reg,  351. 

(«)  2  Wms.  Saond.  213. 

m  Maddox  t.  Winne,  3  Salk.  62. 

0)  Wigq  r.  Rook,  1  Salk.  llo ;  6  Mod.  86;  see  Clarke  t.  Norris, 
1  H.  Bl.  236. 

(»)  RusseU  T.  Buchanan,  6  Price,  139. 

(»•)  2  Wms.  Sannd.  209  h. ;  Fryer  t.  Andrews,  1  Exch.  471;  5  D.  & 
L.  221 :  Gra/tam  r.  Jackson  6  Q,.  B.  811. 

f ")  Enle  PI.  8  T.  T.  1853. 

n*)  Birch  T.  Leake,  2  B.  &  L.  88. 

(u)  Milner  r.  Milnes,  3  T.  R.  631 ;  Guyard  v.  Sutton,  3  C.  B. 
153;  Morgan  t.  Cubitt,  3  Exch.  612. 
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Form  of  Plea  of  Cover  twe  in  Bar. 

The  defencUmt  in  person  Bays,  that  at  the  time  of  the  malong  of  the 
•aid  alleged  promiae  in  the  declaxmtion  roentioDedf  ehe,  the  deteodant, 
was  [and  still  is]  the  wife  of  one  D.  H.,  and  this  the  defendant  is 
ready  to  rerifj. 

Form  of  Plea  qf  Cover twe  in  Abatement. Q) 

The  defendant  D.  W^  raed  hj  the  name  of  C.  D.,  in  person  prtji 
judgment  of  the  said  writ  and  declaration,  beeanse,  she  sa^  that  at  the 
time  of  the  commencement  of  this  salt  she  was  and  sdll  is  married  to 
one  D.  H.,  who  is  still  lifing,  and  this  the  defendant  is  ready  to  verify: 
wherefore,  beeanse  the  said  D.  H.  is  not  named  in  the  said  writ  and 
declaration,  the  defendant  prays  judgment  of  the  said  writ  and  deck* 
ration,  aod  that  the  same  may  be  quashed,  &o. 

Costs  and  execution.'] — Where  the  wife  has  been  improperly 
sued  alone,  and  has  pleaded  her  coverture  in  person,  and 
succeeded  on  the  issue  taken  thereon,  she  is  entitled  to  her 
costs  out  of  pocket  ;(*)  and  she  may  have  execution  for  the 
costs  in  her  own  name.(*)  AVhere  the  husband  and  wife  are 
parties,  and  costs  are  given  against  them,  a  ca.  sa.  may  issue 
against  both  ;(^)  and  the  female  plaintiff  may  be  made  to 
pay  the  costs  of  any  incidental  application  to  the  court  for 
reUef  from  costs,  if  it  is  unfounded. (^)  The  proper  time 
for  the  wife  to  apply  for  relief  from  imprisonment  is  when 
she  is  taken  in  execution,  and  then  she  will  be  discharged 
only,  but  not  necessarily,  if  she  has  no  separate  property  of 
her  own.(*)  If,  when  she  is  rightly  sued  alone*  sne  stay 
proceedings  on  payment  of  costs,  but  marry  before  payment, 
judgment  may  be  entered  up  against  her  in  her  maiden 
name,  and  a  ca,  sa.  issued  against  her  alone.(0  So,  where 
the  wife  has  been  rightly  sued  alone,  but  married  before 
ezecutioD,  she  will  not  be  discharged,  (*)  or  it  seems  if  a  ca.  so. 
has  been  issued  against  her  alone,  the  court  will  revise  to 


"Pl« 


[^)  There  must  be  an  affidavit  of  the  truth  of  this  plea ;  see  pott, 
lea  in  Abatement** 
(s)  Ftndlsy  t.  Farquharaon,  3  C.  B.  347. 
(•)  WortUjfr.  Bayner,  2  Dowl.  637;  2  Saund.  72. 
{«)  NewUm  t.  Boodle,  9  Q.  B.  948. 

(•)  Newton  t.  Boodle,  4  G.  B.  359 ;  see  also  R.  v.  Johnson,  6  Q.  B. 
836,  where  she  was  ordered  to  pay  costs. 

[•)  Ibid;  Newton  r.  Rows,  2  V.  &  L.  815;  7  M.  &  Gr.  329. 

rn  Thorpe  r.  Arglet,  1  D.  &  L.  831. 

[•)  Benyon  v.  Jones,  15  M.  &  W.  566 ;  3  D.  &  L.  667. 
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S^^^K^  ''"J  ?*  ,^""  '^  ^''^^^'o  Bench  hu  In 
^f^„^*'^'^J'**(')  An  attachment  againTthe 
»*  for  nonpayment  of  costs  will  not  be  granted.^| 

3.  Marriage  during  Action. 

liS^l^  wj*' «wrfyiK«ywfli<.]— "  llie  marriage  of  a  woman 
pU.nbff  or  defimdant  shaU  not  cause  thnXntolTte 

^Sl.^u^  J»%.n>ent  may  be  executed  against  the 

to  S  |^d^r**'"r'  f '^*  "^  '^'^°^'  punniantto 
ttd  t^e.-'^nfT*  "^r^y  ^  "^^"^  «g«in»t  the  husband 
^nl^.  5  *^  execution  issue  thereon  ;   and   in  case  of  a 

b>fcot£ritv"„m^rr*r  ?"?>•  b«-»ei  t^ui* 
w  m^„T  ^  of  the  husband,  without  any  writ  of  reviW 
«^&^ ;  -nd  If  m  any  such  action  ibi  wife  shall  Jue 

w^y  slwU  have  anthonty  to  continue  the  action  or 
SS  "^TX  ""*'•  authority  be  countermanded  b?  the 

'JmZS'^'^'-^T'^^  »ho^«  enactment  applies  onlr  to 
the  hSLf  ?"  ''°"  "'""^"^  *»>«  j^-^g^^"*  before  Sa^^ 

PsSonfn  ^/^«^  ""'  ***^  ^®'*'°'"  <"■  entering  a  suk- 

Si\h^W^?°  ?J*T«v*''^  j°''«™«°'  antfissuifg 
^^^    •    ?^*  '^*'  *be  husband  may  take  all  furth^? 

SCVd  rf^A^^"'*  ""^^'^°"'  <?«  e-ecutor  oraSis- 

J^e  judgment  is  against  the  feme  sole,  and  she  then 
•^^^^^ca.  sa.  may  nevertheless  issue  agLinst  her  ^r" 

•^  atp^w'^i^^J'-  "*^  "th  June.  1856. 

Ci  luT  T- ""'•^'•w.  2  B.  &  Ad.  273. 
W  Bm.  Abr.  "  Sci.  &."  C.  6. 
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8onall7.(^)  But  before  the  husband  can  be  subject  to 
execution,  the  judgment  must  be  revived  against  hiin.(^) 

Form  of  Writ  of  Revivor  against  Husband  and  Wife^  tr&o 

Married  before  Judgment* 

ViCTORiAf  &c.,  to  E.  F.  of  ,  and  C.  his  wife  of  the  sacw 

place,  greeting:  Whereas  A.  B.  latelj,  and  whilst  yoa  the  said  C.  wa& 
sole  and  anmarried,  impleaded  and  sued  70a  the  said  C,  by  yoor  theo 
name  of  C.  D.,  in  onr '  Court  of  ,  in  an  action  at  his  suit,  and 

afterwards  and  whilst  the  said  action  was  pending  yoa  the  s^ud  C. 
intermarried  with  the  said  E.  F.,  and  afterwards,  that  is  to  say,  en 
the  in  oar  Coart  of  ,  by  the  jadgment  of  the  said  oonri  the 

said  A.  6.  recovered  in  the  sfud  action  against  yon,  the  said  C,  by  the 
name  of  C.  D.,  the  sain  of  £  ,  as  by  the  information  of  the  said 

A.  B.,  in  oar  said  court,  we  are  given  to  understand.  And  now  oo 
behalf  of  the  said  A.  B.,  in  our  said  coart|  we  have  been  infmrned 
that,  although  jadgment  be  given  as  aforesud,  yet  execaUon  of  the 
said  £  still  remains  to  be  made  to  him,  wherefore  the  s^i 

A.  B.,  having  besought  us  to  provide  him  a  proper  remedy  in  this 
behalf  we  command  yoa  that  within  eight  days  after  the  service  of 
this  writ  upon  you,  inclusive  of  the  day  of  such  service,  yoa  appear  Lu 
our  said  Court  of  ,  to  show  cause  why  A.  B.   should   not 

recover  against  yon  the  said  £  ,  by  the  judgment  of  the  sai'i 

court,  and  have  execation  against  you  of  such  judgment.  And  take 
notice,  that  in  default  of  your  so  doing  the  said  A.  B.  may  prooeed  t< 
exeeotion.     Witness,  &c 

Form  of  Suggestion  where  a  Wife  Married  after  Judgment 

against  her. 

And  now,  on  the  day  of  it  is  suggested  and  manifestlr 

appears  to  the  court  that  after  the  obtuning  of  the  said  judgment  th« 
said  C.  D.  married  E.  F.,  and  that  the  said  A.  B.  is  entitl^  to  haw 
execution  of  the  judgment  aforesaid  against  the  said  E.  F.  and  C. 
his  wife.  Therefore  it  is  considered  by  the  court  that  the  said  A.  B. 
ought  to  have  execution  of  the  said  judgment  against  the  said  £.  F. 
and  C.  his  wife. 


(»)  Thorpe  v.  Argles,  1  D.  «&  L.  831 ;  see  anU,  p.  648. 
(«)  Bac  Abr.  "  Sci.  fa."  6  ;  OBrien  v.  Ham,  I  Salk.  116. 
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CHAPTER  IV. 

EXECUTORS  AND  ADMINISTRATORS, 
1.  PUiotiSs.  I  2.  Defendants. 

1.  Plaintiffs. 

When  to  sue,'] — ^The  executors  or  administrators  of  a 
party  may  bring  an  action  of  assumpsit  within  the  same 
period  of  limitation  as  the  party  himself  could  have  done  if 
alxre,  proTided  the  ri^ht  of  action  is  one  which  survives ; 
or  where  the  period  of  limitation  did  not  expire  in  the  life- 
time of  the  party,  but  within  a  year  after  the  death,  then 
the  action  may  be  brought  any  time  within  one  year  from 
the  death.  (")  \Vhere,  however,  the  cause  of  action  accrues 
after  the  death  of  an  intestate,  but  before  administration, 
the  period  of  limitation  is  counted  from  the  date  of  adminis- 
tration, the  statute  not  beginning  to  run  till  there  is  a  party 
capable  of  suing.  (>)  Where  the  party  died  abroad,  and 
the  cause  of  action  had  accrued  to  him  there,  but  he  had 
never  come  to  this  country  afterwards,  the  executor  may  sue 
any  time  during  six  years  after  the  death.  (*)  Executors 
or  administrators  may  also  sue  for  trespass  to  their  testator's 
goods  done  in  his  lifetmae,  within  the  same  period  as  he  could 
have  sued  if  alive.  (<)  The  personal  estate  of  the  deceased 
vests  in  the  executor  at  the  testator's  death,  and  the  title  of 
the  administrator  relates  back  to  the  same  date,  when  the 
letters  of  administration  are  taken  out ;  and  therefore  they 

0)  2  Wmi.  Exec  1601  (4th  edit) 

(')  Murray  v.  Boat  India  Company^  5  B.  &  Aid.  204 ;  Rhodes  v. 
Smethurst,  4  M.  &  W.  42. 

(s)  Toumsendf.  Deacon^  3  Exeh.  706. 

(M  4  Edw.  3,  c  7 ;  JViUan  v.  Knublsy.  7  East,*134:  Doe  d.  Shore 
V.  Porter,  3  T.  R.  13. 

[c.  L. — vol.  ii.]  3  L 
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may  maintain  trespass  or  trover  for  his  goods  taken  between 
the  death  and  the  grant  of  probate  or  of  letters  of  adminis- 
tration.(')  This  rule  applies  also  to  injuries  done  to  lease- 
hold property ;  but  in  that  case  the  administrator,  must 
first  enter. («)  The  doctrine  of  relation,  by  which  the  letters 
of  administration  are  held  to  relate  back  to  acts  done  before 
taking  out  the  letters,  exists  only  in  those  cases  where  the 
act  done  is  for  the  benefit  of  the  estate  ;(*)  but  detinue 
cannot  be  maintained  by  an  administrator  against  a  person 
who  has  had  possession  of  the  goods  of  the  intestate,  but  has 
ceased  to  hold  them  prior  to  the  ^ant  of  administration. (*) 
AVhere,  however,  goods  of  an  mtestate  were  sold  by  a 
stranger  to  pay  the  debts  of  the  former,  the  title  of  the  admi- 
nistrator afterwards  appointed  was  held  to  relate  back  so  as 
to  enable  him  to  sue  the  stranger  for  money  had  and  re- 
ceived.(^)  Where  an  executor  has  allowed  legacy  duty  to  be 
unpaid,  and  the  legatee  to  have  possession  of  the  subject 
matter  of  bequest  for  years,  the  executor,  when  called  to  pay 
increased  duty,  may  recover  the  whole  from  the  legatee  as 
moneys  paid  to  his  use.(*) 

When  any  injur}'  is  done  to  the  real  estate  of  the  deceased 
within  six  months  before  his  death,  his  executors  or  adminis- 
trators may  bring  an  action  of  trespass  or  case  within  a  year 
afler  his  death,  provided  he  himself  could  have  brought  buch 
action  if  alive.  (') 

In  the  case  of  the  death  of  a  person  occasioned  by  the 
wrongful  act,  neglect,  or  default  of  another,  where  such  person 
could  have  sued,  if  alive,  for  the  same,  the  executor  or 
administrator  may  sue,  and  must  do  so,  within  twelve 
calendar  months  after  the  death;  and  the  plaintiff  must 
with  the  declaration  deliver  a  full  particular  of  the  persons 
on  whose  behalf  the  action  is  brought,  and  of  the  nature  of 
the  claim.  (")  In  such  cases  the  negligence  of  the  deceased 
must  not  have  contributed  to  the  accident.  (') 

Co-executors^  ^c] — Where  there  are  several  executors  or 

(1)  Yorston  t.  Fether,  14  M.  &  W.  851 ;  Welchman  t.  Sturgis, 
13  Q.  B.  562. 

(*)  Bart»9tt  T.  Earl  of  GuOdford,  11  Ezch.  19. 

(*)  Morgan  t.  Thotruu,  8  Ezch.  302. 

(*)  Croi^ld  T.  Swh,  8  Ezch.  825. 

{*)   Welchman  r.  Stvrgis,  13  Q.  B.  552. 

(•)  Bate  T.  Va^ne,  13  Q.  B.  900. 

(?)  3&4  Will.  4,0.42.8.2. 

(«)  9  &  10  Vict  c.  93  (Lord  Campbell's  Act  ) 

(•)  Thorogood  v.  Bryan^  8  C.  B.  115.  See  a  form  of  declaration  Id 
sttoh  cases,  L>akin  t.  Brown^  8  G.  B.  92. 
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admioigtnUors,  aQ  must  join  in  suing,  (>)  though  one  execu- 
tor only  has  proved  the  will(»)  and  the  others  have 
renounced  probate.  (•)  Where,  however,  a  contract  has  been 
nude  bjr  one  or  some  of  the  executors,  not  as  representing 
the  vhole  but  in  their  personal  character,  then  those  who 
nude  the  contract  must  alone  sue.(^)  Two  of  three  co- 
execaton  may  recover  in  ejectment,  on  a  demise  in  the 
names  of  both.(*)  Where  one  of  the  co-executors  or  co- 
admizustrators  dies,  his  representatives  need  not  bejoined.(*) 
Where  B.,  the  sole  executor  of  A.,  dies  after  having  proved 
A.'8  will,  B.'s  executor  then  may  sue  as  representing  A. ;(') 
but  if  B.  died  intestate,  or  if  B.  was  A/s  administrator,  then 
on  B.^8  death  an  administrator  de  bonis  non  must  be 
appointed  to  A.(«) 

The  nonjoinder  of  co-executors  or  co-administrators  must 
betaken  advanta^  of  by  plea  in  abatement. (*)  It  is  no 
answer  to  an  action  by  several  co-executors,  that  one  of 
them  had  renounced  the  executorship,  or  never  taken  part 
in  the  administration.(^^^ 

If  the  executor  has  oeen  appointed  by  a  Scotch  or  Irish 
court,  he  must  also  take  out  probate  or  letters  of  adminis- 
tration in  the  court  here,  before  he  can  bring  an  action 
here.  But  where  he  has  taken  out  probate  here,  the 
defendant  cannot  plead  that  the  deed,  on  which  the  action  is 
brooght,  was  part  of  the  goods  to  be  administered  in  the 
fo^eign  countiy,  or  in  Ireland  or  Scotland.  (") 

Swmmons  and  etmias.'] — ^The  writ  of  summons  need  not 
describe  the  plaintiff  ^^  as  executor  or  administrator  of,**  but 
if  it  does  so,  he  cannot  (without  first  amending)  declare  in 
bis  own  right.{>')    It  seems  also  a  writ  of  capias  need  not 


^  (M  Bramngton  v.  AuU,  2  Bing.  178 ;  Com.  Dig.  Admin.  (B.  12)  ; 
^Uk  T.  Smith,  TelT.  130. 

(')  WebHer  t.  S^^meer,  8  B.  &  Aid.  363. 

'<-)  Venablet  t.  Eatt  India  Company,  2  £xch.  633. 

{*)  Heath  T.  ChOtanj  12  M.  &  W.  632;  BroMiingUm  v.  AuU, 
2  Bing.  178 ;  Turner  t.  Hardy,  9  M.  A  W.  770. 

(')  Doe  d.  State  t.  Wheekr,  15  M.  &  W.  623. 

(')  Httdton  T.  HudMon,  Cas.  temp.  Talb.  127 ;  Jacomb  v.  Hartoood, 
2*es.  268, 

(Ji  Wankford  t.  Wank/ord,  1  Balk.  808. 

^*)  2  BL  Com.  506 ;  Elliot  ▼.  Kemp,  7  M.  &  W.  306. 

(*)  1  Wms.  Saund.  291  / ;  Tuckey  t.  Batokine,  4  C.  B.  666. 

('*)  Craioiek  t.  Woodhead,  4  M.  &  Gr.  811 ;  6  Sc  N.  B.  778. 

0')  See  WhyU  t.  Rote,  3  Q.  B.  493. 

(").  Douglae  t.  Irlate,  8  T.  B.  410 ;  Anon.  I  Dowl.  97.  See  Free 
T.  ^'hiie.  1  DowL  N.  S.  686 ;  and  anU,  p.  127. 

3  L  2 
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describe  the  plaintiff  in  his  representatiye  chanicter,(^)  nor 
need  the  affidavit  of  debt;(')  moreover,  the  affidavit  in  such 
cases  need  only  swear  to  the  executor^s  belief  of  the  debt, 
for  in  the  circumstances  he  cannot  do  more.(') 

Though  the  executor  may  commence  the  action  before 
taking  out  probate,  and  it  is  enough  that  he  have  probate 
before  trial,  still  the  court  will,  on  application  by  the  defen- 
dant, stay  the  proceedings  until  probate  should  be  taken 
out,  and  reasonable  notice  thereof  given  to  the  defendant. (*) 
The  administrator,  however,  cannot  commence  an  action 
before  he  has  obtained  letters,  which  are  his  sole  au- 
thority.(*) 

Pleadings.'] — The  plaintiff  must  in  the  dedaradon  state 
his  representative  character,(')  unless  the  contract  was 
made  with  him  subsequent  to  the  death,  or  completed  by 
him.(')  In  an  action  for  goods,  the  right  to  which  Tested 
in  him  by  virtue  of  his  representative  character,  he  may 
either  declare  as  such,  or,  in  his  individual  capacity,  whether 
he  was  ever  actually  possessed  of  the  goods  or  not.(")  To 
an  action  by  an  administrator,  who  sues  in  his  representative 
character  for  a  debt  due  after  the  death  of  the  intestate,  the 
defendant  cannot  set  off  a  debt  due  to  him  from  tlie  intestate 
in  his  lifetime.  (')  The  plaintiff  need  not  in  the  declaration 
make  profert  of  the  probate  of  the  will  or  letters  of  adminis- 
tration ;Q^)  but  if  probate  has  not  been  taken  out,  the 
defendant  may  app]^  for  a  stay  of  proceedings  until  he 
should  do  so,  and  give  notice  to  the  defendant  thereof.  (") 
The  plaintiff  cannot  join  causes  of  action  accruing  in  his  own 
right  with  causes  accruing  in  right  of  the  deceased,  for  it  is 
omy  where  the  money  recovered  on  each  count  will  be  asset? 
that  the  counts  can  be  joined. (^') 


(>)  Athuforth  v.  Royal,  1  B.  &  Ad.  19 ;    MarzeUi  v.  Jouffroy, 
Dowl.  44  ;  bat  see  Maneaty  r.  Stevens,  9  Bing.  400 ;  1  DowL  711. 


(«)  JUey  V.  lUey,  2  C.  &  J.  330 ;  1  DowL  310. 

Sheldon  v.  Baker,  1  T.  R.  87 ;  Roche  v.  Carey,  2  W.  BL  850. 

Webb  ▼.  Adkine,  14  C.  B.  401. 
0  See  1  VTms.  Exec.  332  (4th  edit.) ;  see  also  Holland  t.  Kiny, 
.  B.  727. 

»)  1  WmF.  Saund.  112n  (1) 
^)  Edwards  r.  Grace,  2  M.  &  W.  190. 
0  Hollie  y.  Smith,  10  East,  293. 
«)   Waits  V.  Rees,  9  Exch.  69& 
»•)  C.  L.  P.  Act,  1852,  8.  65,  ante,  p.  120. 
11)  Webb  V.  Adkins,  14  C.  B.401. 

»)  Piper  V.  Chappell,  14  M.  &  W.  624 ;  Webb  t.  CowdeU,  14  M. 
&  W.  820. 
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<*  In  all  tcdoDs  by  and  against  assignees  of  a  bankrupt,  or 
insolvent,  or  executors,  or  administrators,  or  persons  autho- 
med  by  act  of  Parliament  to  sue  or  be  sued  as  nominal 
puties,  the  character  in  which  the  plaintiff  or  defendant  is 
stated  on  the  record  to  sae  or  be  sued  shall  not  in  any-  case 
be  ooDsidered  as  in  issue,  unless  specially  denied/'(^) 

Farm  of  Deelaration  hy  an  ExecfUor  or  Administrator, 

— -^  >  A«  R.,  executor  of  the  last  will  aod  taftament  of  £.  F., 
taviLy  deceased  [or  admimsfcrator  of  all  aod  singalar  the  goods, 
cbsttds  aad  credits  which  were  of  £.  F.,  deceased,  at  the  time  of  his 
doth,  who  died  intestate,  (or  death,  in  the  last  wUl  and  testament  of 
tbe  said  £.  F.  annexed)]  [or  of  Q.  H.  deceased,  which  said  G.  H.,  in 
Us  Ilfttmie  snd  at  the  time  of  his  death,  was  executor  of  the  last  will 
•ad  twtamfnt  of  £.  F.,  deceased,  (or  administrator  with  the  last  will 
aod  testament  of  G.  H.,  deceased,  annexed,  of  all  and  singnlar  the  goods, 
disttfib  and  eredxts  which  were  of  the  said  G.  H.  at  the  time  of  his 
dstth,  kft  nnad ministered  by  G.  H.,  deceased,  who  in  his  lifetime  and 
IX  the  time  of  his  death  was  executor  of  the  said  last  will  and  testa- 
matt  of  the  said  £•  F.)Jt  complaina  of  C.  D.,  who  has  been  sammoned 
tosoBwer  the  said  A.  B.  as  executor  (or  administrator)  as  aforesaid, 
io  u  acdon,  &c.:  For  that  whereas  the  defendant  in  the  lifetime  of  the 
Bud  E.  F^  ft*  witf  dbc.,  yet  the  defendant  hath  disregarded,  &c^  either 
to  the  said  £.  F.  in  his  lifetime  or  to  theplainti^  executor  (or  ad- 
BBoistrUor)  as  aforesaid,  since  the  death  of  the  said  £.  F.  [or,  or  to  the 
Bid  G.  H.,  executor  as  aforesaid,  in  his  lifetime,  after  the  death  of  the 
nid  El.  Fi.,  or  to  the  pUtntiff  executor  as  aforesaid  after  the  respectiTS 
^athsof  tbe  said  E.  F.  and  G.  H.]  [or,  or  to  the  said  G.H.  inhislite- 
tme,  now  deceased,  (which  said  G.  H.  in  his  lifetime  and  at  the  time 
of  his  death  was  executor  of  the  last  will  and  testament  of  the  said 
£•  F.  deceased,)  or  to  the  phuntiff  administrator  as  aforesaid  since  the 
dHth  of  the  said  G.H.] 

Costs.] — ^If  the  plaintiff  succeeds,  he  gets  his  costs,  as  usual 
in  odier  cases.  ^*  In  ever^  action  brought  by  any  executor 
or  sdmimstrator  in  right  of  the  testator  or  intestate,  such 
^^ecntor  or  administrator  ahall  (unless  the  court,  in  -which 
iQch  action  ia  broueht,  or  a  judse  of  any  of  the  superior 
<^ourt8,  shall  otherwise  order)  be  liable  to  pay  costs  to  the 
defendiant  in  case  of  being  nonsuited,  or  a  verdict  passing 
sgabst  the  plaintiff,  and  in  all  other  cases  in  which  he  would 
be  liable,  if  such  plaintiff  were  suing  in  his  own  right  upon 
ft  cause  of  action  accruing  to  himself;  and  the  defendant 
dull  have  judgment  for  such  costs,  and  they  shall   be 


(')  Eole  PL  6,  T.  T.  1863. 
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recovered  in  like  maimer/'(0  '^^  pUuntiff  must  thtis  make 
out  special  grounds  to  satisfy  the  court  that  he  ought  to  be 
exempted  from  paying  costs,  such  as  that  he  not  only  acted 
bond  fide  himself,  but  that  the  defendant  has  been  guilty  of 
misconduct  likely  to  mislead  the  plaintiff,  though  mere  sil^ice 
on  defendant's  part  is  not  enough.  (')  It  is  not  a  sufficient 
ground  of  exemption,  that  the  plaintiff  was  advised  bj 
counsel  to  bring  the  action,  that  defendant's  picas  wereprolix, 
and  that  the  defendant  omitted  to  give  the  plaintin  infor- 
mation  which  the  plaintiff  did  not  ask  for,  but  which  might 
have  prevented  him  from  bringing  the  action.  (*) 

The  application  for  exemption  must  be  made  to  a  judge 
at  chambers,  or  the  court,  on  affidavit ;  but  where  the  same 
judge  is  applied  to  who  tried  the  cause,  no  affidavit  seems 
necessary.  (^)  It  seems  the  court  may  review  the  decision 
of  the  judge.  (*) 

The  plamtiff  is,  independently  of  the  above  act,  alway:$ 
liable  to  costs,  where  suing  on  a  contract  made  with  him- 
self, (*)  or  where  he  made  default,  as  by  not  proceeding  to 
trial,  or  by  suffering  judgment  of  non  pros.  ;('^  and  the 
action  may  be  discontinued  until  such  cost«  are  paid  ;(*)  and 
the  court  will  not  suspend  payment  of  the  costs,  till  asset? 
come  to  hand.(') 

An  executor  or  administrator  will  not  be  allowed  to  sue 
informd  pauperis,(}'*)  He  may  be  called  upon  to  give  security 
for  costs,  like  other  plaintiff. (") 

2.  Defendants, 

An  executor  cannot  be  sued  until  he  has  in  some  way 
acted  as  such  b^  intermeddling  with  the  deceased's  estate  or 
proving  the  will.(*')  A  person  knowingly  taking  ^oods  of 
the  testator  from  an  executor  de  son  tort^  and  dealmg  with 

0)  3&4WilL4,  c.  42,8.  31. 

(2)  Birkhead  v.  North,  4  B.  &  L.  732. 

'»)  Farley  r,  Briani,  3  A.  &  E.  839. 
«}  Maddock  y.  PhiUips,  3  A.  &  £.  198. 

'»)  Ibid. ;  Laken  t.  Matsie,  4  Dowl.  239, 

A  23  Hen.  8,  c.  16 ;  Spence  t.  Albert,  2  A.  &  E.  78d. 

?')  Pickt^  T.  WTuirUm,  2  Cr.  &  M.  401 ;  WooUey  t.  Shper, 
9  Bing.  764 ;  Comber  t.  Hardeastle,  3  B.  &  P.  117. 

(•)  Ibid, ;  Harrie  ▼.  Jonet,  1  W.  BL  451. 

(•)  Andrews  t.  Sealy,  8  Price,  212. 

(10)  Paradice  t.  Shrnard,  1  Dick.  136 :  Oldfield  v.  CMett, 
1  PhiU.  613. 

(1*)  Chamberlain  V,  Chamberlain,  1  Dowl.  366. 

(»)  Venables  t.  East  India  Company,  2  Ezch.  633. 
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them  as  his  own,  does  not  thereby  make  himself  executor 
de  AMI  torUQ)  An  executor  de  9on  tort  of  a  rightful  execu- 
tor i8  liable  in  ^e  same  manner  as  a  rightful  executor  for 
the  debt  of  the  original  testator.  (<)  An  executor  cannot  be 
:med  for  things  done  by  an  agent  of  the  testator  after  the 
death,  for  the  authority  was  revoked  by  that  event.  (*) 
Where  the  ordinary  to  whom  a  bond  was  given  by  the 
administrator  dies,  the  latter  must  be  sued  thereon  by  the 
personal  remiesentative  and  not  by  the  successor  of  such  ordi- 
nary. (*)  The  power  of  an  executor  to  dispose  of  the 
property  is  not  anected  by  the  mere  filing  of  a  bill  in  equity 
to  administer  the  estate.  (*)  Where  a  party  signed  a  prom- 
\ssQTs  note  before  death,  and  his  executor,  finding  it, 
delitered  it  to  the  payee,  it  was  held  the  payee  could  not  sue 
on  it,  as  it  was  no  valid  indorsement.  (') 

Where  the  party  lived  abroad,  and  never  returned  to 
En^and  after  the  cause  of  action  accrued  against  him,  his 
t^xecator  in  England  may  be  sued  within  the  period  of 
limitadon,  counted  from  the  time  when  he  obtamed  pro- 
bate. ^^)  But  if  the  Statute  of  Limitations  had  once  begun  to 
nm,  It  would  be  no  answer  to  a  plea  setting  up  the  statute, 
that  the  party  to  be  sued  had  gone  abroad  or  died,  and  his 
executor  did  not  prove  the  will  within  the  period  of  limi- 
tati(m.(*)  It  seems  payment  by  one  executor  will  not  take 
the  case  out  of  the  Statute  of  Limitations  as  against  a  co- 
executor.(») 

Where  any  wrong  has  been  committed  by  a  person,  within 
six  months  previous  to  his  death,  towards  another  in  respect 
of  the  latter^B  property,  real  or  personal,  the  party  wronged 
laay  bring  an  action  of  trespass  or  case  within  six  calendar 
months  aner  the  executors  or  administrators  of  the  wrong- 
doer shall  have  taken  upon  themselves  the  administration  of 
thp  estate  and  efifects,  and  the  damages  to  be  recovered  in 
^uch  action  are  payable  as  the  simple  contract  debts  of  the 
<ieeeased.(")  The  remedy  given  by  this  statute  being  merely 


0)  PmiU  ▼.  Simpson,  9  Q.  B.  265, 

0)  Uepiek  T.  And^ion,  U  Q.  B.  719. 

(')  Campanari  v.  Woodbum,  15  C.  B.  40a 

(«)  BowUff  T.  SkiffK  U  Q.  B.  240. 

(*)  BrffOH  T.  Clay,  1  E.  &  B.  38. 

(<)  Brvmage  T.  Lhyd,  1  Exch.  32. 

\')  Douglat  v.  Forrest,  4  Bing.  486. 

(«)  Rhodes  T.  Smethurst,  4  M:  &  W.  42;  6  M.  &  W.  361. 

(•)  Per  Parke,  B.,  Seholey  t.  WaUon,  12  M.  &  W.  610. 

(»)  3  &  4  Wm.  4,  c.  42, 8.  2. 
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for  torts  during  six  months,  if  damage  bas  accmedin  respect 
of  the  tort  during  prior  time,  the  tort  may  be  waived  and 
assumpsit  brought.  (^) 

No  action  can  be  brought  against  the  executors  or 
administrators  of  A.  for  a  tort  committed  hy  A.  on  the 
person  of  B.(') 

Executors  or  administrators  cannot  be  held  to  bail,  imless 
they  have  promised,  in  writing,  to  pay  the  debts  of  the 
deceased  or  nave  been  guil^  of  a  devastavit.  (*) 

Executors  may  be  sued  m  the  County  Court  for  a  legacy 
under  50/., (^)  and  a  question  of  devastavit  may  be  tried  in 
such  court.  (^) 

Co'executors."] — In  general  all  the  co-executors  or  co- 
administrators must  be  joined  as  defendants  ;(*)  but  if  any 
one  of  them  has  died,  his  representatives  must  not  be  joined,  (') 
unless  where  they  all  jomed  in  an  executory  contract,  in 
which  case  the  representatives  of  the  deceased  are  held 
impliedly  to  contract  to  pay  a  share  ;(*)  nor  perhaps  is  it 
necessary  to  join,  as  co-defendant,  au  executor  who  has 
renounced  probate  and  never  intermeddled, (*)  nor  an  execu- 
tor deson  tort^  where  there  is  a  rightful  executor.  ('*) 

Writ  of  summons,"] — ^The  writ  of  summons  need  not  de- 
sciibe  the  executors  or  administrators  as  8uch.('*)  It  must 
be  served  on  all  the  co-executors  or  co-administrators. (") 

Declaration.'] — ^The  declaration  must  be  either  against  the 
executors  or  administrators  as  such,  or  against  them  in  their 
personal  character,  for  counts  in  the  two  characters  cannot 

(>)  Powell  V.  ReeSf  7  A.  ft  E.  426 ;  Bwnbley  v.  TroU^  1  Gowp. 
876 ;  PovmU  v.  LayUm,  2  N.  &.  370. 

(S)  3  BL  Com.  302  ;  IrOand  v.  Chamjmeys,  4  Taont  884. 

(*}  3B1.  Com.  292;  29  Ch.  2,  o.  3;  Mackenzie  ?.  Maekenaie, 
1  T.  B.  716;  Page  v.  Price,  I  Salk.  98. 

(«)  9  &  10  Yict  c.  95,  8. 65 ;  Peart  ▼.  Wilaony  6  £xcb.  833 ;  Gibbon 
Y.  Oibbon.  13  C.  B.  206;    WinterbotUm  ▼.   WinterboUom,  £xch. 
1862.     EUie  v.  Watt,  8  C.  B.  614 ;  7  D.  &  L.  299. 
I  Winch  V.  Winch^  13  C.  B.  128. 
)  Nationy,  Tozer,  1 C.  M.  &  £.  174;  Com.  Big.  "Admio."(B.  12.) 

(')  Hall  V.  Huffham,  2  Lev.  228. 

[•)  Prtor  V.  Hambrowy  8  M.  &  W.  889. 

(•)  Cummins  ?.  Cummins,  3  J.  &  L.  92 ;  Venables  ?.  East  India 
Company,  2  Ezch.  633 ;  Eyalls  ?.  Bramall,  1  Exch.  734. 

(»•)  Com,  Dig.  **  Admin,'^  C  3. 

(>i)  Watson  T.  PUling,  3  B.  &  B.  4. 

(»)  Pr.  Beg.  361 ;  Eous  r.  Etherington,  2  Lord  Baym,  870. 
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be  joined.  (9  Where  the  declaration  is  against  the  executor 
or  administrator  personally,  the  latter  must  have  signed  a 
memorandum  in  writing  within  the  Statute  of  Frauds,  (') 
and  there  must  have  been  some  new  and  sufficient  considera- 
tion for  sach  promise.  (')  Where  there  is  a  misjoinder  of 
counts,  the  defendants  may  demur,  or  move  in  arrest  of 
judgment^  or  bring  error ;  and  the  plaintiff  may  cure  the 
{•rrur  by  assessing  the  damages  separately  on  each  count,  and 
entering  a  noUe  prosequi  as  to  the  bad  counts.  (^) 

Form  f^  Declaration  against  Executor  or  Admnistraior. 

)      A,  B.  by  P.  A.,  his  attorney,  sues  C.  D.,  executor,  &c. 

to  viL  ^  [or  administrmtor,  ftc.]  (see  anUj  p.  655),  for  money  payable 
bj  the  laid  £.  F.  to  the  plaintiff,  [or  payable  by  the  defendant  as 
uecotor  (at  admimstntor)  as  afiiresaid  to  iht  plaintiff.] 

Pka  of  noM-jotW^r.]— If  the  defendant  takes  advantage 
of  a  non-joinder,  he  must  plead  in  abatement,  alleging  that 
the  co-executor  non-joined  is  alive,  (^)  and  has  adminis* 
tered.(")    The  plaintiff  id  such  case  may  amend.  (') 

Pfeo  denying  representative  character^] — K  the  defendant 
denies  his  representative  character,  he  must  do  so  by  a 
special  plea,(")  and  must  allege  therein  that  he  never 
Administered.  (*)  It  is  a  personal  plea,  and  one  executor 
cannot  plead  that  his  co-defendant  was  never  executor.  Q^)  If 
«^  of  several  defenaants  pleads  ne  ungues  executor,  the 
plamtiff  may  enter  a  noUe  prosequi  as  to  the  rest,  and  proceed 
^unst  one.(")  The  court  nas  in  special  circumstances 
ulowed  the  defendant  to  plead  ne  unques  executor,  and 
pfew  odswiw/f  art/.(»«) 


C)  ^aiU  V.  Gale,  2  B.  &  L.  926 ;  Comer  ▼.  Sheta,  3  M.  &  W. 
350;  KiUhmiman  ▼.  Skeel^  3  Exch.  49. 

(')  29  Our.  2,  e.  3,  B.  4. 

(')  Forth  V.  Stanton^  1  Wms.  Sannd.  210. 

(*)  Hafter  t.  Moat,  2  M.  &  W.  66 ;  Comer  ▼.  Shew.  4  M.  &  W 
leS;  Kiiehenman  ▼.  SkeeL  3  Exch.  49. 

(M  Hubert  Y.  Lewit,  1  Freem.  268. 

(•)  Swallow  ▼.  Bmberson,  1  Le?.  161 ;  JRawlinson  v.  Shaw,  3  T. 
H.  560 ;  RfoUt  ▼.  Bramall,  I  Exch.  734. 

(')  See|N»<,  **  Plea  in  abatement'* 


It 


(■)  Role  PI.  6  T.  T.  1863,  ante,  p.  666. 
(')  2  Wnu.  Exec  1666  (4th  edit.) 
1**)  Atkint  T.  Humphreys,  2  C.  B.  664. 

(")  1  Wms.  Sannd.  207  a,  336 ;  Griffitlu  ?.  Franklin,  M.  &  M. 
148. 
C")  Tyaoii  T.  Kendt^  19  L.  J.  434,  Q.  B. 
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Form  of  Plea  of  Ne  Unqmes  Executor. 

The  defendant  by  D.  A.  his  attornej,  says,  that  be  b  not  ezecntor 
[or  adminiBtrator]  as  alleged* 

The  jadj^ent,  when  such  an  issue  is  found  for  the  de« 
fendant,  is,  that  the  plaintiff  take  nothing  by  his  writ,  and 
that  the  defendant  go  thereof  without  day.(^) 

Plea  ofplene  administrttvUJ] — Where  the  defendant  pleads 
plene  administratit^  or  plene  administravit  pneter^  he  there- 
oy  admits  that  he  is  executor,  and  in  the  event  of  judg- 
ment affainst  him  will  be  liable  to  the  extent  of  assets  in 
hand,(*;  and  i£a.fi,fa,  issue  de  bonis  testatoris,  and  no  good«* 
be  found,  this  will  be  evidence  of  a  devastavii.{*)  If  each 
of  several  defendants  pleads  vlene  administtavity  tlie  plaintiff 
may  succeed  as  to  that  one  aefendant  only,  who  is  found  by 
the  jury  to  have  assets. (^) 

Form  qf  Plea  of  Plene  Administravii  and  Plene  AdministravU 

Preeter* 

The  defendant  by  D.  A.,  his  attorney,  says,  that  he  has  foUy  ad- 
ministered all  and  singular  the  goods  and  chattels  which  were  of  the 
said  E.  F.,  deceased,  at  the  time  of  his  death,  and  which  have  ever 
come  to  the  hands  of  the  defendant  as  executor  [or  adininistrator]^ 
as  aforesaid,  to  be  administered,  [in  plene  adminutravit  ptxeter,  add, 
except  goods  and  chattels  of  the  value,  to  wit,  of  the  sum  of  X  ] 
and  that  he  the  defendant  hath  not,  nor  at  the  time  of  the  oommeDcement 
of  this  suit,  nor  at  any  time  since,  had  any  goods  or  chattels  which 
were  of  the  said  £.  F.,  deceased,  at  the  time  of  his  death,  in  the 
hands  of  the  defendant  as  executor  [or  administrator],  as  aforesaki, 
to  be  administered,  [in  plene  adminittramt  praster^  add,  except  the  said 
goods  and  chattels  of  the  value  aforesaid.] 

The  executor  may  pay  away  all  the  assets  to  satisfy  simple 
contract  debts,  and,  when  an  action  on  a  covenant  in  a  lease 
to  indemnify  against  a  foture  breach,  is  brought,  may  plead 
plene  administravii.(^) 

Replication  to  such  pleaJ] — ^When  the  plea  of  plene 
administravit  is  pleaded,  the  plaintiff  may  take  issue  on 

(n  Scott  V.  Wedlake,  7  Q.  B.  766;  Wood  v.  Kerry,  2  G.  6.  515. 

(')  Yardley  v.  Arnold,  Car.  &  M.  434 ;  Stroud  v.  Danbridge,  1  CL 
&  K.  445. 

(*)  1  Wms.  Saund.  219  b.;  Leonard  y,  Stm;Mon,2Bing.  N.  C.  176. 

(«)  Parsons  v.  Hancock,  M.  &  M.  330 ;  Cousins  ?.  Paddan,  2  C 
M.  &.  B.  558. 

(•)  CoUins  T.  Crouch,  13  Q.  B.  542. 
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that  plea,  or  take  at  onoCf  without  going  to  trial,  a  judg- 
ment of  guando  acciderinty  as  after  mentioned.  If  be 
take  issue,  he  must  be  prepared  to  prove  assets  in  the 
defendant's  hands ;  and  if  he  prove  some,  but  not  sufficient, 
assets,  he  may  have  judgment  for  that  amount,  (*)  and  as  to 
the  remainder,  he  may  have  judgment  of  quando  acciderinty 
and  for  costs.  If  he  prove  no  assets,  he  cannot  have  judg- 
ment o£  quando  acdderintyi^)  and  must  pay  costs. (')  Where 
one  executor  pleaded  that  a  co-executor  had  assets  in  hand, 
whereby  the  debt  sued  for  was  extinguished,  this  was  held 
to  put  in  issue  only  legal  and  not  equitable  assets.  (*) 

Confessing  action.l — ^An  executor  or  administrator  having 
the  election  of  paying  any  one  debt  before  another  of  the 
same  degree,  if  two  creditors  bring  actions  at  the  same  time, 
he  may  confess  the  action  of  one,  and  suffer  judgment  by 
default,  and  then  plead  the  judgment  recovered  against  the 
other  plaintiff. (*)  But  if  an  action  is  brought  by  one  cre- 
ditor, the  executor  cannot  voluntarily  pay  oUier  creditors  of 
the  same  class  who  have  not  brought  an  action,  in  order  to 
defeat  the  former's  remedy.(*)  If  one  of  several  executors 
give  a  warrant  of  attorney  against  all  the  executors,  the 
court  will  order  it  to  be  deuvered  up.(') 

Judgments] — If  the  defendant  has  pleaded  plene  adminii" 
trttvit  or  plene  adminiBtraint  prater ^  and  the  plaintiff  think 
it  safer  not  to  take  issue,  but  to  confess  the  plea,  he  is  then 
entitled  to  sign  judgment  of  assets  in  futuro  or  of  quando 
aceiderint  without  the  costs  of  a  trial.  (*)  A  writ  of  inquiry  or 
reference  to  the  Master  may  then  be  had,  as  in  other  cases,  and 
a  scire  fadoB  must  be  sued  out  in  onler  to  reach  any  assets 
that  come  to  the  hands  of  the  executor  or  administrator.  (*) 
This  judgment  of  quando  aceiderint  embraces  not  only  the 
assets  received  by  the  executor  after  it  is  signed,  but  also 
such  assets  as  come  into,  or  ought  to  be  in,  his  hands  between 
the  issuing  of  the  writ  or  the  plea  and  the  judgment,  in  the 
doe  course  of  administration.  (>•) 

(>)  Jaekson  ▼.  Bawley,  Car.  &  M.  97« 
(*)  2  Wins.  Sannd.  216  a.  (1.) 
(*)  2  Wms.  Exec.  1690  (4tb  edit) 
(«)  Lowe  V.  FMkett,  16  C.  B.  600. 

(*)  LytUlton  T.  Crouy  3  B.  &  C.  317;  Pritwe  ?.  Nieholt<m,  6 
Taxini.  m. 
(0  Com.  Dig.  **  Admin."  a  2. 
C)  ElweU  ▼  Quoih,  I  Str.  20. 
(•)  Maraj,  Quin,  6T.  R.  1. 

f  •)  Smith  V.  Tateham,  2  Exch.  205 ;  C.  L.  P.  Aet.  1854,  s.  91. 
»)  SmUhr.  Tateham,  2  £zch.  205. 
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Form  of  Judgment  of  Quando  Acciderini  on  a  Plea  of  PUne 

Administravit, 

And  hereupon  on  ,  [day  of  $igfung  judgmenf']  the  pUictifi'. 

inaamnoh  as  the  defendant  doth  not  den  j  the  action  of  the  plaintiff,  and 
inaamoch  as  the  plaintiff  cannot  deny,  hat  that  the  defendant  had  not 
any  goods  and  chattels  which  were  of  the  said  £.  F.  at  the  time  of  fab 
death,  in  his  hands  to  be  administered,  as  the  defendant  hath  abov? 
in  his  said  plea  alleged,  and  admits  the  said  plea  to  be  tma,  prajs 
judgment  for  the  said  debt,  together  with  his  costs  of  anit  to  fc«  ad- 
judged to  him,  to  be  levied  of  the  goods  and  chattels  which  ^ere  o: 
the  said  E.  F.  at  the  time  of  his  death,  and  which  shall  hereafter 
come  to  the  hands  of  the  defendant  to  be  administered.  Therefore,  i: 
is  considered,  that  the  plantiff  do  recover  against  the  defendant  tiie 
sud  £  ,  and  £  for  his  costs  of  suit,  to  be  levied  of  the  goods 
and  chattels  which  were  of  the  said  £.  F.  at  the  time  of  his  death, 
and  which  shall  hereafter  come  to  the  hands  of  the  defendant  sm 
executor  [or  administrator],  as  aforesaid,  to  be  administered,  Q^  tMt 
plea  is  plene  adbninistravU  prcster,  addy  "  after  satisfying  the  monep 
due  and  owing  on,"  &c.  stating  the  grounds  mentioned  m  the  plca^^  &c. 

Form  qf  Judgment  of  Quando  Acciderint  where  part  is  for 

Assets  in  Futuro, 

to  be  levied  as  to  X        ,  part  thereof  of  the  said  goods  and 

chattels,  so  as  aforesaid  acknowledged  to  be  in  the  hands  of  the  defeth 
dant,  to  be  administered,  and  as  to  the  residue  thereof  to  be  levied  of 
other  goods  and  chattels  which  were  of  the  said  £.  F.  at  the  time  of 
his  death,  and  which  shall  hereafter  o<nne  to  the  hands  of  the  defeodant 
as  executor  [or  administrator],  as  aforesaid,  to  be  administered,  &c. 

*^  Proceedings  against  executors  upon  a  judgment  of  assets 
infuturo  may  be  had  and  taken  in  the  manner  provided  bv 
the  C.  L.  P.  Act,  1852,  as  to  writs  of  revivor.*XO 

CostsJ] — ^Where  the  defendant  admits  his  representatire 
character,  and  fails  upon  some  other  issue  than  plene  admiuis' 
travit,  the  judgment  is,  that  the  debt,  damages,  and  co^< 
be  levied  out  ot  the  goods  of  the  deceased,  if  mere  are  such. 
and,  if  not,  the  costs  be  levied  out  of  the  execntor^s  own 

§oods,  i.e,  de  bonis  propriis,  (')  So,  on  judgment  by  d  efault,  the 
efendant  is  liable  to  costs  de  bonis  propriis.Q)    If  the  de- 
fendant plead  a  plea  false  to  his  own  knowledge,  and  fail  at 


(»)  C.  L.  P.  Act,  1854,  s.  91 ;  see  post,  "  Kevivor." 
(>)  1  Wms.  Saund.  33.5;   Howard  v.  Jemmett,  1  W.   BL  400; 
Mounsonr.  Bourn,  Cro.  Car.  518. 
(>)  SnUthj,  7a/e^i»,  2  £xch.  207. 
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the  trial,  he  it  liable  to  paj  not  only  the  costs,  but  the  damages 
also  de  bcmit  proprUs  j  but  if  lie  pleads  a  plea,  although  not 
Ukt  to  his  own  knowledge,  and  the  plaintin  obtains  a  verdict, 
the  latter  is  entitled  to  judgment  for  the  whole  in  the  first 
instance  ill  bom$  tesiatoris^  and  if  there  are  not  assets,  then 
to  the  CQste  de  homa  propriU  of  the  executor.  (')  The  de- 
frndaot,  therefore,  in  pleading  any  ffeneral  plea  runs  the 
risk  of  paying  the  costs  ;  whereas,  if  he  only  plead  plene 
odmudtifWfiiy  or  having  some  assets  in  hand  plead  plene 


wit  vrmter^  the  costs  on  the  judgment  of  quando 
9teidtfimi  will  be  de  bemis  teetaioria  only.  (*)  The  defendant, 
if  likely  to  fiul  on  the  general  plea,  should  apply  to  a  judge 


tor  leave  to  withdraw  it  on  payment  of  costs.  (")  K  the  de- 
fendant is  liable  as  assignee,  as  for  rent,  repairs,  &c.,  the 
judgment  is  de  bmus  propriia.(*)  Where  the  defendant 
SBcveeds  on  any  issue  upon  a  plea  which  goes  to  the  whole 
csoae  of  action,  he  is  entitled  as  in  ordinary  cases  to  the 
g'^Kral  costs,  though  he  may  have  pleaded  the  general  issue 
and  £uled  on  it.(*) 

iad^sMU  de  bonia  testaioris  at,  jrc,  et  ei  Hon,  ^c,  de  bonis 

propriis. 

~~*  to  be  lemd  of  the  goods  and  chattels,  which  were  of  the  aaid 
£•  f^  «t  the  tine  of  hta  death,  In  the  hands  of  the  defendant  aa 
executor  [or  administrator],  aa  aforesaid,  to  be  administered,  if  be 
^b  fo  ranch  thereof  in  hia  hands  to  be  administered  ;  and  if 
be  bstb  not  so  mnch  thereof  in  his  hands  to  be  administered,  then 
£  being  for  the  ooeta  aforesaid,  to  be  leried  of  the  proper  goods 
«id  dttttelB  of  tbe  aaid  defendant,  &c. 

Eteeuiion.'] — ^Wben  the  judgment  is,  that  the  debt  be 
levied  oat  of  the  goods  of  the  deceased,  and,  failing  those, 
^  the  costs  be  levied  out  of  the  goods  of  the  executor  or 
^^^istrator,  the  writ  of  execution  issues  in  the  first 
uuuoce  de  ^onts  teetataris^  and  then,  if  the  sherifi'retum  nulla 
***w  tettatoris  nee  propria^  and  a  devastavit^  the  usual  writs  of 
ffO',  CO.  ««.,  or  elegit  may  issue  for  the  costs  against  the 
8?^  person,  or  property  of  the  executor  or  administrator 
™"*tt    A  devastavit  must,  however,  always  be  returned 

(')  PerBayley,  J.  Manhall  ?.  IViUder,  9  B.  &  C.  6fi8. 

(0  !>e  Tattei  v.  Andrade,  1  Chit.  R.  629,  w. ;  Cox  v.  Peacock, 
4  Dowl.  134 ;  Ervifta  t.  Peters,  3  T.  R.  685. 

(•)  Dwne  V.  Grimpe,  2  W.  Bl.  1275. 

(♦)  TUn^  y.  MarrU,  1  Salk.  309  ;  Ritbery  v.  Stevens,  4  B.  &  Ad. 
241;  Tremeerer,  Morison,  I  BIng.  X.  C  19. 

(*)  2  Waw.  Exec.  1691  (4th  edit.) 
[c.  L.— voL  ii.]  3  M 
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in  SUCK  cases,  before  these  latter  writs  can  issue.  (*)     Jfihe 
judgment  is,  that  both  debt  and  costs  be  levied  out  of  the 
go(Mds  of  the  deceased,  if  any,  and,  failing  these,  out  of  those 
of  the  execufor  or  administrator,  which  is  the  judg;ment  id 
case  of  a  plea  being  pleaded  fiedse  to  the  knowledge  of  the 
defendant,  then  no  previous  return  of  the  devastennt  is  ne^ 
cessary,  but  sifi.  fa.  issues  de  bonis  iestatarisj  et  si  non^  ^c.^ 
de  bonis  propriis;  and  if  the  sheriff  returns  nuUa  bona  nee 
testatoris  nee  propria^  a  ca,  sa,  may  issue  directly  against 
the  executor.     Where  the  judgment  was  de  bonis  tesiaiaris^ 
and  a^Ji.fa.  has  issued  accordingly,  if  the  sheriff  has  returned 
nulla  bona  only,  this  will  be  evidence  of  a  devastavii^C^^ 
The  plaintiff  may  then  bring  an  action  of  debt  on  the  judg- 
ment, stating  in  the  declaration  the  judgment,  the  writ,  and 
the  return,  and,  if  successful,  he  may  then  sue  out  execution 
directly  against  the  goods  or  person  of  the  defendant,  as  in 
ordinary  cases.     Or,  instead  of  bringing  an  acdon  on  the 
judgment,  the  plaintiff  may,  aAer  givmg  the  same  notice  as 
m  case  of  a  writ  of  inquiry,(»)  sue  out  a  scire  fieri  inquiry, 
which  is  a  writ  setting  forth  the  fi.  fa.  and  nulla  bona,  and 
suggesting   that  the  executor  has  wasted  the  goods,   and 
commanding  the  sheriff  to  inquire  by  a  jury  if  this  is  so,  and 
thereupon  to  warn  the  defendant  to  show  cause  why  execution 
should  not  issue  against  his  own  goods.(*^     The  defendant 
cannot  plead  either  to  the  action  on  the  judgment  de  btmis 
testatoris^  or  to  the  scire  fieri  inquiry,  plene  administravit^(*) 
and  he  is  liable  to  pay  costs  of  the  sci.fi.{*) 

Form  qffi.  fa.  on  the  Judgment  (^ante,  p.  663.) 

70a  enter  the  same,  and  of  the  goods  and  chattels  to  your 

bailiwick,  which  were  of  £.  F.,  deceased,  at  the  time  of  his  death,  in 
the  hands  of  C.  D.,  execotor  of,  &c  [^or  administrator  of,  &o.]  to  be 
administered,  yon  cause  to  be  made  £  ,  which  A.  B.,  lately,  &c., 

on  which  day  the  judgment  aforesaid  was  entered  np,  if  the  said  C.  D. 
hath  so  much  thereof  in  his  hands  to  be  administered,  and  if  be  hath 
not  so  much  thereof  in  bis  hands  to  be  admink«tered,  then  that  yon 
omit  not,  by  reason  of  any  liberty  of  your  county,  but  that  you  enter 
the  same  and  cause  to  be  levied  of  the  proper  goods  and  chattels  of  the 

(^)  Wardr.  Thomai,  1  Cr.  &  M.  632;  2Dowl.  87. 

(<)  Leonard  t.  Simpton^  1  Ilodg.  251 ;  Cooper  y.  Taylor^  7  Se. 
N.  R.  950 ;  Dawson  r.  Gregory,  7  6.  B.  766. 

(«;  Hironi.  PhUipt,  1  Str.  235;  /6irf,  623. 

(^)  See  the  form  Mierchant  ▼.  Driver.  1  Saund.  B.  303:  Palmer  t. 
WoUer,  1  M.  &  W.  689. 

f»)  1  Wms.  Saund.  219,  c.  d.;  Dawson  r.  Gregory,  7  Q.  B.  756. 

n  3  &  4  Will.  4,  c.  42,  s.  34. 
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Slid  C.  D^  in  joax  baifiwick,  the  sum  of  60^,  parcel  of  the  said  SOOL, 
and  wfaid}  GOZ.  was,  hj  the  aaid  eoart,  adjudged  to  the  said  A.  B.  for 
his  carti  of  ■tut  io  that  hehalf :  aod  have  yon  these  moneys  with,  &c. 

Return  qf  Sheriff  qf  a  Devastavit. 

— ^  but  di?erB  goods  and  chattels,  which  were  of  the  said  E.  F.,  at 
the  time  of  his  death,  to  the  Talne  of  AOL^  after  the  death  of  the  said 
K.  F^  came  into  the  bands  of  the  said  C.  D.  to  he  administered,  which 
iM  goods  aod  chattels  the  said  G.  D.  hath,  hefore  the  coming  of  this 
vrrit,  to  me  directed,  eloigned,  wasted  and  converted  to  his  own  use. 

The  answer  of  S.  S.,  Sheriff. 

Scire  f ados  on  a  Judgment  qf  Assets  qwmdo  acciderint. 

[Commence  at  tisuai  and  recUe  the  judffment.^  And  although 
.Hidj^nt  be  therenpoQ  given,  jet  execution  of  the  said  £  still 

rtmmi  to  be  made  to  him,  ^e  said  A.  B.  And  afler  the  judgment 
a/Wwaid,  in  form  aforesaid,  given,  divers  goods  and  chattels,  which  were 
of  the  ssid  £.  F.,  at  the  time  of  his  death,  to  the  value  of  the  said 
£  ,  and  more  eame  and  are  now  in  the  hands  and  possession  of 

TOO,  tht  Baid  C.  D.,  as  executor  [or  administrator],  as  aforesaid,  to  be 
a^Qunistered,  whereof  you  may  satisfy  the  said  A.  B.  for  the  said 
^  t  ss  by  the  information  of  the  said  A.  B^  in  our  said  court, 

^  have  been  given  to  understand.  Wherefore  the  said  A.  B.,  having 
btnnUy  besooght  us  to  provide  him  a  proper  remedy  in  this  behalf,  we 
^^<™nttad  jon  that  wiUxin  eight  days  after  the  service  of  this  writ 
«foa  joQ,  inclusive  of  the  day  of  such  service,  you  appear  in  our  said 
»art  of  Queen's  Bench  ["  Common  Pleas,"  (yr  "  Exchequer  of  Pleas"] 
It  Westminster,  to  show  cause  why  the  smd  A.  B.  should  not  have 
•^xecation  against  you  of  the  said  £  ,  together  with  interest  upon 

^«  nme,  from  th«  day  of  ,  on  which  day  the  judgment 

'^'^rasid  was  entered  up,  to  be  levied  of  the  goods  and  chattels  which 
*«e  of  the  said  E.  F.,  at  the  time  of  his  death,  and  which  so  as  afore- 
sKd  caae  to  and  are  now  in  the  hands  of  yon  the  said  C.  D^  to  be 
*^SBmitered  if  it  ahall  seem  expedient  for  him,  and  further  to  do  and 
f^H  what  our  said  court  shall  then  and  these  consider  of  you,  the 
*^i  C.  D.  in  this  behalf.  And  take  notice,  that  in  default  of  your 
appealing  as  aforesaid  the  said  A.  B.  may  proceed  to  execution. 

Witoo^  at  Westminster,  the  day  of  18    . 
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CHAPTER  V. 

IDIOTS  AND  LUNATICS. 

Plaintiffs.'] — An  idiot  must  sue  in  person,  but  a  lunatic 
may  sue  either  in  person  or  by  attorney.  (*)  Where  there  is 
a  committee,  the  action  must  nevertheless  be  brought  in  the 
name  of  the  idiot  or  lunatic.  (')  If  there  b  no  committee, 
the  wife  of  a  lunatic  has  a  sufficient  implied  authority  to 
sue  in  his  name.(")  Where  a  person  in  a  lucid  interval  sued 
his  banker,  the  court  refused  to  make  the  pltuntiflf  give  the 
defendant  an  indemnity  on  payment  of  the  sum  for  vrhich 
the  action  was  brought.  (*) 

DtfendantsJ] — An  idiot  in  an  action  brought  against  him 
shall  appear  in  proper  person,  and  he  who  pleadeth  best  for 
him  shall  be  admitted. ^^)  But  a  lunatic  appears  by  attor- 
ney. (*)  Where  a  lunatic  is  in  an  asylum,  and  not  allowed  to 
be  seen,  service  of  the  writ  of  summons  was  allowed  to  be 
made  on  the  keeper  of  the  asylum  ;(')  and,  where  bia  wife 
carried  on  his  business,  one  copy  of  the  writ  should  also  have 
been  served  on  her.(»)  The  court  has,  however,  no  power 
under  the  C.  L.  P.  Act,  1852,  s.  17,  to  allow  the  plaintiff  to 
proceed  as  if  personal  service  of  the  writ  of  summons  had 
Deen  effected,  unless  it  can  be  made  to  appear  that  the  writ 


(I)  Co.  Litt.  136  b;  BeverUy*»  ease^  4  Rep.  124. 

(s)  Coekt  ▼.  Davton^  Hob.  215 ;  Thorn  t.  Coward^  2  Sid.  124. 

(>)  Rock  T.  Slad0,  7  Dowl.  22. 

(M  Tidd  N.  Praet  265 ;  WiUiams  v.  Smith,  1  Dowl.  632. 

(n  Btverkfft  cote,  4  ttep.  124. 

(•)  Jbid. ;  Humphreys  T.  Griffitht,  6  K.  &  W.  89. 

(^)  Ibid. ;  Branton  ▼  Mou,  6}A.  &  W.  420 ;  8  DowL  412.  As  to 
the  Berrice  of  a  writ  of  ejectment  in  sach  cases,  ate  pott.  Banfeld  t. 
Darell,  2  D.  ft.  L.  4.    See  alto  SpilUr  ?.  Benton,  12  M.  ft  W.  425. 

(•)  Limbert  ?.  Bayward,  2  D.  &  L.  406;  MuHmr  v.  FouUxi, 
5  D.  &  L.  567. 
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bs  oome  to  the  defendant's  knowledge,  or  that  he  wilfully 
evades  8ernoe.(*)  In  cases  where  access  to  the  lunatic  or 
idiot  is  refused,  the  keeper  should  be  informed  that  it  is  his 
duty  to  allow  the  writ  to  be  served,  otherwise  the  court  may 
grant  a  habeas  eorvut  to  bring  up  the  lunatic  so  thit  service 
mar  be  efifected.(*) 

A  lunatic  or  idiot  may  be  arrested  and  held  to  bail  as  in 
onfinaiy  cases,  and  the  court  will  not  discharge  him  on  the 
grotmd  of  idiocy  or  in8anity,(*)  or  enter  an  ezoneretur  on  the 
bail-™ece.(*) 

A  lunatic  or  idiot  may  also  be  taken  in  execution  by  ca.  sa. 
"Hie  wife  haa  snffident  implied  authority  to  apply  for  his 
discbaige  under  the  Small  Debtors  Act,  48  Geo.  3,  c.  123.0) 

0)  Ho£nM  V  Service,  15  C.  B.  293. 
(')  Ridfftpay  ▼.  Cannon,  23  L.  T.  143,  Q.  B. 
(*)  Nutt  V.  Femey,  4  T.  R.  121 ;  Kemott  v.  Norman,  2  Id.  390; 
Stetl  T.  Abm,  2  B.  &  P.  362. 
(*)  Ibolton  T.  Ixrrd  Oalway,  6  T.  B.  133. 
(')  CZsy  T.  Bowler,  6  K.  &  M.  814. 
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CHAPTER  VI. 

ALIENS  AND  FOREIGNERS,  &c,  OUT  OF  THE  JURISDICTION. 

Plaintiffs,'} — An  alien  friend  may  sue  in  the  courts  here 
notwithstanding  his  alienage ;  but  an  alien  enemy  cannot  do 
so  unless  resident  here  by  Ulg  king^s  licence, (^)  or  unless  the 
contract  sued  on  were  under  the  sanction  of  the  crown,  such  as 
a  trading  licence. (')  The  plea  of  "alien  enemy"  must  be 
specially  pleaded.  (>)  Where  the  right  of  action  accrued  to 
the  plamtiff  when  residing  beyond  the  seas,  he  may  either 
sue  while  residing  abroad,  or  within  the  same  time  after  his 
return  as  is  given  by  the  Statute  of  Limitations  in  cases  of 
plaintifis  constantly  residing  in  this  country.  His  execators, 
It  seems,  have  the  same  time  to  sue ;  at  all  events  they  have 
six  years  aR«r  the  plaintiff  ^s  death.  (*)  In  all  cases  where  an 
alien  permanently  residing  abroad,  or  a  natural  bom  sub- 
ject residing  in  Scotland,  Ireland,  in  the  colonies,  or  any- 
where out  of  the  jurisdiction,  brines  an  action,  the  court 
will  order  the  plaintiff  to  give  security  for  costs.  (*)  When 
an  alien  or  foreigner  sues  in  the  courts  here,  he  thereby 
submits  to  the  jurisdiction  and  practice  of  the  courts ;  and 
hence  the  defendant  may  exhibit  interrogatories  to  him 
under  the  C.  L.  P.  Act,  18^4,  s.  5I.(*)  The  plaintiff  is  not 
compelled  to  sue  in  the  county  courts,  and  hence  he  is  not 
withm  the  statutes  as  to  costs  in  such  cases.  (') 

(>)  Wella  V.  WiUianu,  1  Salk.  46 ;  Catseret  v.  Bett,  8  T.  B.  166  i 
Co.  Latt  129  b. ;  Brandon  ?.  Ne8bitt,6  T.  B.  23;  aMeaiey  ▼.  WO- 
tony  1  Camp.  482. 

m  Fmton  T.  Pearion,  15  East,  419. 

(*)  Hat-man  ?.  Kinoiton^  3  Camp.  153 ;  Aleenoua  t.  Nigrtu^ 
4  £.  &  B.  217. 

(*)  21  Jas.  1,  c.  16,  8.  7 ;  Toumtmd  ?.  Dwoon^  3  Ezoh.  706. 

(»)  See  pott''  Security  for  Costs." 

(«)  Pohl  ▼.  Young^  26  L.  T.  108,  B.  C. 

(')  See  SheiU  v.  Raitt^  7  C.  B.  116. 
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Drfendants,'] — ^Where  the  defendant  is  a  British  subject, 
and  resides  in  Scotland  or  Ireland,  he  cannot  be  sued  in  this 
country,  but  the  plaintiff  can  only  sue  him  in  the  courts  of 
Scotland  or  Ireland  respectively.  Where,  however,  the 
defendant  is  a  British  subject,  and  resides  anywhere  out  of 
the  jnrisdicdon,  except  in  Scotland  or  Irelana,  if  the  cause 
of  action  arose  withm  this  jurisdiction,  he  may  be  served 
with  the  writ  of  summons  while  abroad,  and  in  certain  cases 
jadgment  may  be  obtained,  as  stated  ante^  p.  1 05.  And  where 
a  defendant  so  served  has  entered  appearance,  he  cannot 
applj  to  the  court  afterwards  to  set  aside  the  writ,  and  all 
subsequent  proceedings,  for  he  has  attorned  to  the  jurisdic- 
tion ;  but  perhapMi  be  might  apply  to  set  aside  the  appear- 
ance, if  unprovidently  made.(>)  Where  the  defendant 
naded  abroad  y/rhea  the  cause  of  action  accrued,  the  plaintiff 
msT  bring  the  action  any  time  within  six  years  after  the 
de6ndant*s  return ;  but  if  he  chooses  to  sue  the  defendant 
before  his  return,  he  is  not  prevented  from  doing  80.(') 

Foreign  2ot9.(')] — ^When  foreign  law  requires  to  be 
pleaded,  it  is  not  necessary  to  set  out  the  law  abstractedly, 
and  then  the  facts,  but  it  is  enough  to  make  general  aver- 
menta,  stating  substantially  the  ground  of  action  or  defence 
accordbg  to  the  forei^  law.(«)  The  mode  of  proving 
tojcn  law  St  the  trial  is  not  by  producing  comes  of  foreign 
law  books,  or  statutes,  or  codes,  but  b^  callinff  witnesses 
vko  are  experts,  t .  s.  specially  skilled  m  the  Taw  of  the 
paitiailar  country. (*)  Where  witnesses  reside  out  of  the 
{orbdiction,  they  may  either  be  examined  by  commission  or 
nuauhmus,  or  induced  by  consent  and  a^preement  to  attend 
>t  tlie  triaL(*)  Where  the  witness  resides  in  Scotland  or 
IreUnd,  he  may  be  compelled  by  subpoena  to  attend  the 
trial  here,  provided  the  leave  of  the  court  has  been  previouslf 
obtained,  see  ante^  p.  264.  The  rule  for  this  purpose  is 
abfiolnte  in  the  first  instance.(0 


(0  ForUt  ?.  Smith,  10  Ezoh.  717. 


(J)  Ibid.  11  Exch.  161, 


.  Where  a  oontract  is  made  abroad  to  be  enforced  here,  aee  aato  the 
TO  of  the  Statute  of  Frauds,  and  as  to  the  law  generally,  Ltrous  ?, 
Aww^i2C.  B.  801. 

{")  GmJdy.  WM,  4  E.  ft  B.  933. 

(*)  Suuex  Peerage  eaee,  11  CI.  &  Fin.  114 ;  Baron  De  Bod^scoae, 
80.8.208. 

(')  8ee  ante,  "  Mema  of  Bridenee." 

C)  Babnani,  Broem^  26  L.  T.  79  Exeb, 
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CHAPTER  Vn. 

BANKRUPTS  AND  INSOLVENTS. 


1.  Bankrapts  and  their  assignees. 

(a)  Plaintiffs. 
lb)  Defendants. 

2.  Insolvents  and  their  assignees. 


(a)  Pluntiffiu 
(6)  Defendants. 
3.  Bankruptcy  or  inaolyency  during 


an  action. 


1.  BAKKRUPTS  AMD  THEIB  AbSIGNBBS. 


(a)  Plaintiffs. 

Who  to  tue."] — ^The  adjudication  of  bankruptcy  Tests  in 
the  aangnees  the  whole  real  and  personal  estate  which  the 
bankrupt  had  or  was  entitled  to  for  his  own  benefit,  either 
in  possession,  remainder,  or  reversion,  as  also  all  property 
which  may  come  to  him  before  his  certificate;  ana  the 
assignees  must  sue  for  the  outstanding  debts  in  their  own 
names.  (^)  In  general  they  may  sue  for  all  choses  of  action 
of  the  bankrupt,  or  breaches  of  contract  committed  before 
the  bankruptcy,  or  on  contracts  completed  by  them  after  the 
bankruptcy.  (')  Where  the  cause  of  action,  however,  arises 
mainly  fi'om  some  injury  or  contract  connected  with  the 
person,  it  is  often  a  question  of  nicety  whether,  and  to  what 
extent,  the  right  of  action  passes  to  assignees.  ('^  Where  a 
member  of  a  partnership  becomes  banlmipt,  tne  assignees 

(n  Bankr.  L.  Cons.  Act,  1849;  12  ft  13  Yiot  o.  106.  ss.  141, 142. 

(<)  WhUmore  ▼.  Gilmour  12  M.  &  W.  808 ;  HiU  ▼.  Smithy  Id. 
618;  Alder  \,  Keighley.  15  M.  &  W.  107;  GibMon  r.  Camoiers, 
8  H.  A  W.  331. 

(s)  Drake  j' Beckham,  11  M.  ft  W.  315 ;  2  H.  L.  G.  579 ;  Roaert 
▼.  Spenee,  13  M.  ft  W.  571;  12  a.  ft  F.  700;  Brewer  t.  Dem, 
11  M.  ft  W.  625 ;  1  D.  &  L.  883 ;  ElUott  t.  Clavton,  16  Q.  B.  581 ; 
see  also  BoddingUm  r.  CaettUi,  1  £.  ft  B.  879. 


BANKBUPT8 — PLAINTIFFS.  671 

mar  tpplj  to  the  Court  of  Bankraptcy  for  authority  to  com- 
mence An  action  in  the  name  of  themselves  and  the  other 
pirtoer  against  any  debtor  of  the  partnership ;  but  they  must 
give  notice  to  socb  other  partner  of  the  application,  and,  if 
necessaiy,  indemnify  him  against  payment  ot  costs  in  respect 
01' such  action.  (>)  In  all  cases,  where  the  assienees  sue  in 
ri'iht  of  the  baiikrupt,  they  must  first  apply  to  the  Court  ot 
Bankraptcy  for  leave  to  do  so,  otherwise  they  will  not  be 
entitled  out  of  the  proceeds  of  tlie  estate  to  be  allowed  any 
costs  they  may  incur.  ^*)  If  the  bankrupt  is  uncertificated, 
when  he  enters  into  a  contract,  he  may  sue  on  it,  subject  to 
the  right  of  the  asrignees  to  interfere  ;  but  he  is,  nevertheless, 
entitled  to  recover  for  his  own  personal  labour,  though  the 
aadgnees  may  claim  what  does  not  come  under  that  cha- 
ncter.C)  Where  the  goods  are  in  *^  the  order  and  dis- 
position ^  of  the  bankrupt,  the  assignees  must  apply  to  the 
CoQit  of  Bankruptcy  for  an  order  to  sell  the  same  (such  order 
H^edfjing  the  particular  goods  to  be  sold)  {*)  before  they 
can  sue  mr  the  soods ;  and,  on  obtaining  the  order,  their  title 
refers  back  to  the  date  of  the  act  of  bankruptcy.  (*)  The 
«stite  does  not  absolutely  vest  in  the  o£Bcial  assignee  on  an 
order  being  made  under  the  arrangement  clauses  of  12  &  13 
McL.  c  106,  8.  211,  et  wq.{*) 

If  asBignees  have  not  been  appointed  by  the  creditors,  the 
official  aasigtiee  may,  it  seems,  sue  in  nis  own  name.^^ 
^^'bere  an  action  is  brought  in  the  name  of  the  official 
Assipee  without  his  authority,  he  is  entitled  to  be  indemnified 
^^oda  the  costs.  (*)  When  assignees  are  appointed  by  the 
C''edit4»8,  aU,  including  the  official  assignee,  must  join  in  the 
action ;  (*)  and  the  objection  of  nonjoinder  in  an  action 
tt  eo«froc/H  should  be  taken  not  by  plea  in  abatement,  but 

(1)  12  &  13  Viet  e.  106,  s.  152. 

C)  Ibid.  t.  153. 

(')  Berbert  v.  Soffer,  5  Q.  B.  965 ;  WiUiami  v.  Chambert.  16  L. 
I.,230Q.B.:  CSrv/ton  ▼.  Poofa,  1  B.  ft  Ad.,  568 ;  EUioUr,  Cla^Um, 
was.  681. 

(*)  Quartermains  v.  BittUiUme,  18  C.  B.  133. 

(*)  Betlop  ▼.  Baker,  6  Exch.  740 ;  8  Excb.  411. 

(*)  Lettit  V.  CoUard,  14  C.  B.  208. 

0  Dwmy,  HiU,  U  M.  ft  W.  470;  2  Bowl.  N.  S.  1062 ;  Catman 
▼.  SNtfA  Eastern  RaUway  Company.  21  L.  J.  257»  C.  P. ;  Page  v. 
B«i«r,  4  B.  ft  Aid.  345. 

(•)  Uw  T.  BoU^  16  M.  ft  W.  300;  4  B.  ft  L.  550. 
J*)  SneOgrovt  v.  Him/,  1  CMt.  B.  71 ;  2  Stark.  424 ;  HoUand  ?. 
PA«%t,  10  A.  ft  E.  149. 
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by  way  of  traversing  the  allegation  that  the  plaintiffi  are 
assignees.  (1) 

Writ  ofsumnunu  and  declaration.'] — ^The  writ  of  summooa 
need  not  describe  the  plaintiffi  as  assignees.  The  dedaratioa 
is  as  in  ordinary  cases,  and  varies  onfy  in  part  of  the 

Form  of  Declaration. 

£.  F.,  O.  H.,  and  0.  A.,  aMignees  of  the  estate  and  effects  ti 

A.  B.,  a  bankrupt,  according  to  the  form  of  the  statutes  in  force  ora- 
oeming  baolcrnptB  bj  P.  A.,  their  attomejf  sue,  &c.  Aod  tla 

plaintiffs  as  each  assignees  claim  £  ,  &c. 

Affidavit  to  hold  to  hail.'] — If  the  assignees  find  it  neces- 
sary to  hold  the  defendant  to  bail^  the  foUowing  is  the 

Form  of  Affidavit  to  hold  to  Bail 

In  the  Q.  B.,  ["  C.  P."  or  "  Exch.of  P."] 

Between  £.  F.,  G.  H.,  and  0.  A.,  assignees  of  the  estatt 
and  effects  of  A.  B.,  a  bankmpti  plaintiffii,  and 

C.  D.,  defendant 

I,  E.  F.,  of  f  one  of  the  aboTe-named  plaintiffs,  make  oitb 

and  say  that  C.  D.,  the  ahoTe-named  defendant,  is  jostly  and  traJj 
indebted  to  me  and  the  above-named  G.  H.  and  0«  A.  as  assignen  of 
the  estate  and  effects  of  the  said  A.  B.,  a  bankrupt,  in  £  ,  for 

[stote  catue  of  action],  as  appears  bj  the  books  of  the  said  A.  B.,  and 
as  I  verily  believe. 

Dtfence.] — ^If  the  bankrupt  sue  in  his  own  name  od  & 
cause  of  action  which  has  passed  to  his  assignees,  the  de- 
fendant must  plead  that  the  plaintiff  is  a  banknipt.  Where, 
however,  he  sues  on  a  contract  entered  into  when  an  un- 
certificated baiikrupt,  a  plea  of  the  plaintiff's  bankruptcv 
constitutes  no  defence,  unless  it  contains  an  averment  that 
the  assignees  have  interfered.  (*)  **  JDa  all  actions  by  assignees 
.  of  a  bankrupt,  the  character  in  which  they  are  stated  on  the 
record  to  sue  shall  not  be  considered  as  in  issue,  unless 
tpedally  denied. *X')  Such  a  special  plea  puts  in  issue  not 
merely  the  plaintiffs*  appointment  as  assignees,  but  also 


(1)  Jone$  V.  Smith,  1  £zoh  831. 
*)  Herbert  v.  Saver,  5  0.  B.  965. 
•)  Bole  PI.  6  T.  T.  1863. 


^ 
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their  title,  t.  e.  the  petitioniog  creditor's  debt,  the  act  of 
bankrupti^,  and  trading.  (>) 

Notice  ofdispuiing  the  act  of  bankruptcy.'] — "In  any  action 
other  tliao  an  action  brought  hj  the  assignees  for  any  debt  or 
demand,  for  whidi  the  bankrupt  misht  have  sustained  an 
adioD.  had  he  not  .been  adjudged  bankrupt,  and  whether  at 
the  suit  of  or  agunst  the  assignees,  or  against  any  person  acting 
under  the  warrant  of  the  court  for  anything  done  under  such 
vammt,  no  proof  shall  be  required  at  the  trial  of  the 
petidomng  creditor's  debt,  or  of  the  trading,  or  act  of  bank* 
pptcT,  respectively,  unless  the  other  party  in  such  action  shall, 
if  defendant,  o^  or  btfore  pleading^  and  if  plaintiff,  before 
issMt  joined,  give  notice  in  writing  to  such  assignee  or  other 
person  that  he  intends  to  dispute  some  and  which  of  such 
Butters ;  and  in  case  such  notice  shall  have  been  given,  if 
such  iisignees  or  other  person  shaU  prove  the  matter  so  . 
disputed,  or  the  other  party  admit  the  same,  the  judge  before 
whom  the  case  shall  be  tried  may  (if  he  think  fit)  grant  a 
coti&Gate  of  such  proof  or  admission ;  and  such  assignees 
^  other  persons  shall  be  entitled  to  the  costs  occasioned  by 
sQcfa  notice,  and  such  costs  shall,  if  such  assignees  or  other 
[)ers0Q  shall  obtain  a  verdict,  be  added  to  the  costs,  and  if 
the  other  party  shall  obtain  a  verdict,  shaU  be  deducted 
^m  the  costs  which  such  other  party  would  otherwise  be 
^titled  to  receive  from  such  assignees  or  other  per9on."(0 
The  notice  here  referred  to  mnst  specif  which  of  the  above 
particolais  the  defendant  means  to  dispute;  for  it  is  too 
general  to  sav,  he  will  dispute  "  the  bankruptcy."(*)  The 
Qotioe  most  be  fi^ven,  notwithstanding  defendant  pleads  a 
pW  expressly  disputing  the  bankruptcy. (^)     The  notice 

should  be  delivered  with  the  plea ;  and,  if  it  has  not  been 

f^o  or  previously  delivered,  the  defendant  should  apply  to  a 
judg«  at  chambers  for  leave  to  withdraw  the  plea,  that  it 

Hiay  be  re-delivered  with  the  notice.(») 

0)  Butler  t.  Hohwn,  4  Bing.  N.  C.  301 ;  Buckton  y.  Frost,  1  P. 
*I>.102;  8A.&E.844. 

O  12  ft  13  Tiet  c.  106,  s.  234.  The  trial  of  8  feigned  issue  is  not 
within  this  danse,  Lott  t.  Melvill,  3  Sc.  N.  R.  346 ,  9  Dowl.  882  ; 
oat  aa  tetion  of  ejeotment  by  an  assignee  la.  Doe  d.  Johnton,  ?. 
LivtrtedgB,  U  M.  &.  W.  617. 

C)  Trimley  x.  Unwin,  6  B  &  C.  637 ;  Porter  t.  Walker,  1  Sc. 
y.  R.  668 ;  Hemaman  t.  Barber,  16  C.  B.  774 ;  14  C.  B.  683. 

<*)  Moore  ▼.  Raphael,  7  C.  &  P.  116. 

(')  PoUu  T.  Seadder,  3  C.  &  P.  232;  BuUher  t.  Addison,  1  Sc 
KE.176. 
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Form  of  Notice  qf  IfUetUiom  to  dupute  Bankn^e^, 

TTUk  o/court  and  eaute.'] 
Take  notioe  that  the  aboTe-named  defendant  intends  at  tlie  truJ  ef 
this  eanse  to  dispute  the  petitioning  creditor's  debt,  tooduni;  the  allefr^ 
bankraptcj  [or  to  dispate  the  act  of  bankruptcy,  er  txadini;]  of  the 
said  A.  B.  D.  iL, 


The  notice  is  properly  served  on  the  attomej  for  the 
assignees,  or,  it  seems,  even  on  a  clerk  of  theassignQe«  at  his 
countinghottse.  Q) 

Payment  into  court  in  certain  actions,'] — ^^  If  the  aaaigDees 

commence  any  action  or  suit  for  any  money  dae  to   the 
bankrupt's  estate,  before  the  time  allowed  for  the  bankrupt 
to  dispute  the  bankruptcy  shall  haye  elapsed,  any  defendant 
in  any  such  action  or  suit  shall  be  entitled,  after  notice 
given  to  the  assignees,  to  pay  the  same  or  any  part  thereof 
mto  the  court  in  which  such  action  or  suit  is  bronght,  and 
all  proceedings  with  respect  to  the  money  so  paid  into  court 
shall  thereupon  be  stayed  until  such  time  shall  hare  ol^pfpH ; 
and  if  within  that  time  the  bankrupt  shall  not  have  com- 
menced such  action,  suit,  or  other  proceedings  aa  allowed 
by  this  act,  and  prosecuted  the  same  with  due  diligence,  the 
money  shall  be  paid  out  of  court  to  the  official  assignee,  but 
otherwise  shall  abide  the  event  of  such  action,  suit,  or  other 
proceeding,  and  upon  such  event  shall  be  paid  out  of  coort 
either  to  the  official  assicnee  or  the  person  adjudged  bank- 
rupt, as  tiie  court  shall  direct ;  and,  afler  such  payment  of 
money  so  made  into  court,  it  shall  not  be  lawful  for  the 
person  so  adjudged  bankrupt  to  proceed  against  the  defend- 
ant for  recovery  of  the  same  money. '^0 

Co«f9.]— Where  notice  has  been  given  of  disputing  the  act 
of  bankruptcy,  &c.,  at  the  trial,  as  mentioned  ante,  p.  673,  the 
assignees,  on  proving  it  and  obtaining  a  certificate  of  the 
judge,  are  entitled  to  the  costs  of  proof,  whatever  be  the  event 
of  the  trial.  When  the  assignees  obtain  the  leave  of  the 
Court  of  Bankruptcy  to  sue,  the  costs,  to  which  they  mar 
be  put,  are  allowed  out  of  the  estate  of  the  bankrupt.('} 


P)  Widfferr.  Browning,2  C.  &  P.  623;  1  M.  & M.  27;  Boward 
V.  ItnrMbotham,  3  Taont.  626. 
(>)  12  &  13  Vict.  0.  106,8.  168. 
(»)  12  &  13  Vict.  c.  106,  s.  163. 
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WLere  the  bankrapt  sues  as  nominal  plaintiff  for  the 
benefit  of  an  assignee,  the  defendant  may  require  him  to  give 
tecanty  for  costs,  as  to  whioh  see  past,  *^  Security  for  Costs/* 

Death  or  removal  of  assignee.^ — ^^  Whenever  an  assignee 
shall  die  or  be  removed,  or  a  new  assignee  shall  be  chosen, 
so  action  at  law  or  suit  in  equity  shsll  be  thereby  abated, 
but  the  court,  in  which  any  action  or  suit  is  dependmg,  may, 
inwn  the  suggestion  of  such  death,  or  removal  and  new 
(aoice,  allow  the  name  of  the  surviving  or  new  assignee  to 
be  substituted  in  the  place  of  the  former,  and  such  action  or 
suit  shall  be  prosecuted  in  the  name  or  names  of  the  said 
nrriTiDg  or  new  assignee  or  assignees,  in  the  same  manner 
as  if  he  had  originally  commenced  the  same.*'(*) 

(b)  Defendants. 

Proeee^mgs  by  affidavit  and  summons  in  bankn^t  court. ']-^ 
Where  a  party  proposed  to  be  sued  is  a  trader  subject  to 
the  bankrupt  laws,  the  creditor  may,  in  the  first  instance, 
instead  of  bringing  an  action  in  the  superior  courts,  proceed 
in  the  Bankrupt  Court  as  follows.  If  any  creditor  of  any 
such  trader  shall  file  an  affidavit  in  the  Court  of  Bankruptey, 
in  the  district  in  which  such  trader  shall  reside,  of  the  truth 
of  his  debt,  and  of  the  debtor,  as  he  verily  believes,  being 
sodi  trader,  and  of  the  delivery  to  such  trader  personally, 
or  to  some  adult  inmate  at  his  usual  or  last  known  place  of 
abode  or  business,  of  an  account  in  writing  of  the  particulars 
of  his  demand,  with  a  notice  thereunder  reauiringunmediate 
pajmcst  thereof,  it  shall  be  lawful  for  tne  court  in  which 
such  affidavit  shall  be  filed  to  issue  a  summons  in  writing, 
^'  calling  upon  such  trader  to  appear  before  such  court,  and 
stating  m  such  summons  the  purpose  for  which  such  trader 
B  called  upon  to  appear  as  iiereinafter  provided ;  provided 
alvs}*!,  that,  if  the  demand  of  the  creditor  appear  b^  such 
affidarU  to  be  due  from  two  or  more  persons  carrying  on 
trade  in  partnership,  the  delivery  of  such  account  and 
Dotioe  to  any  one  of  the  partners  personally  or  to  some 
adult  inmate  at  his  usual  or  last  known  nlace  of  abode  or 
bnsineai,  and  also  at  the  place  of  business  of^the  firm  as  afore- 
said, shall  be  sufilcient  to  authorize  the  court  to  issue  such 
summons  against  any  other  of  such  partners,  as  well  as 
^unst  the  partner  served  personally  with  such  account  and 


(«)  12  &  13  Vict  c.  106, 8. 167. 
[c,  u— voL  ii.]  3  N 
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notice."(0  On  the  trader^s  appearance  the  Court  of  Bank- 
ruptcy requires  him  to  admit  m  writing  the  whole  or  part  o€ 
such  debt,  or  to  make  a  deposition  that  he  has  a  good 
defence  on  the  merits,  in  which  case  the  court  may  require 
him  to  enter  into  a  bond  with  sureties  to  pay  the  costs  incmred 
in  any  action.  (*)  If  the  trader  do  not  attend,  haring  no  ex> 
cuse,  or  attending  refuse  to  admit  the  debt,  or  to  depose  to 
having:  &  defence  on  the  merits,  and  within  seven  d&js  of 
the  service  he  refuse  to  pay  or  compound  or  give  a  bond,  he 
thereby  commits  an  act  of  bankruptcy.  (')  So,  it  is  an  act 
of  bankruptcy,  if,  after  signing  an  admission  of  the  debt,  he 
fail  to  pay  in  seven  days.0  An  attorney  mast  be  present 
on  behalf  of  the  trader  to  attest  his  admission  of  the  debt.(^) 


Costs  in  action  after  filing  affidavit  in  bttnkn^ief._ 
^*  Where  any  such  trader,  against  whom  an  affidavit  of  debt  is 
filed  by  any  creditor  as  aforesaid,  shall  be  sunmioned  to 
appear  before  the  Court  of  Bankruptcy  in  which  such 
affidavit  shall  be  filed,  every  such  creditor  or  trader  ahall 
have  such  costs  as  the  court  in  its  discretion  shall  think  fit, 
or  the  court  may  direct  the  costs  of  either  party,  of  or  incident 
to,  or  attendant  upon,  such  affidavit  and  summons,  to  abide 
the  event  of  any  action  which  shall  have  been  brought,  or 
shall  thereafter  be  brought,  for  the  recovery  of  such 
demand,  or  any  part  thereof,  and  in  such  case  sack 
costs  shall  be  costs  in  the  cause,  and  recovered  under  the 
judgment  and  execution  in  such  action.*'(*)  When  the  costs 
of  uie  proceedings  in  bankruptcy  are  ordered  to  abide  the 
event  of  the  action,  they  may,  after  the  determination  of  the 
action,  be  taxed  by  the  officer  of  the  Bankruptcy  Court,  and 


(1)  12  &  13  Yict.,  c.  ]  06, 8.  78.  The  aflBdant  must  be  made  by  the 
ditor  himself  in  perBon  {Ex  parte  Bali^  3  Deac.  B.  405),  and  must  state 
the  nature  of  the  deht  with  the  samtf  degree  of  certainty  and  precision 
as  an  affidavit  to  hold  to  bail :  (Kule  Bank.  C.  72.)  Where  the  plaintiff 
aaed  the  defendant  on  a  bill  of  exchange,  and  alao  proceeded  against  him 
by  affidavit  in  bankruptcy,  but  a  judge  at  chambers  stayed  the  action  on 

Eayment  of  debt  and  costs,  it  was  held,  the  plaintiff  had  no  right  to 
eep  the  bill,  until  the  costs  in  bankruptcy  were  paid :  Comes  v. 
Tavlor,  10  Exch.  441. 

(•)  Ihid,  s.  79. 

(f)  Ibid,  8,  SO ;  aM  dlso  PenneU  J.  Rhodes,  9Q.B.lU]Oidfield 
V.  JOodd,  8  Exch.  678. 

O)  Ibid,  Bs.  81,  82. 

(*i  Ibid,  s.  84.  The  forms  applicable  to  such  proceedings  in  the 
Bankruptcy  Court  are  all  given  in  the  schedules  (F.  to  L.)  of  12  &  13 
Yict  c.  106. 

(•)  12  &  18  Yict  c.  106,  8.  85. 
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added  to  the  costs  of  the  action,  and  final  judgment  ma^  be 
agnedfor  the  whole.  (*) 

"In  ejerj  actioiL,  where  any  such  creditor  is  plaintiff*,  and 
ULj  such  trader  is  defendant,  and  wherein  the  plaintiff  shall 
not  recoFer  the  full  amount  of  the  sum  for  wnich  he  shall 
have  filed  an  affidavit  of  debt  as  aforesaid,  such  defendant 
shall  be  entitled  to  costs  of  suit,  to  be  taxed  according  to 
the  custom  of  the  court  in  which  such  action  shall  have  been 
brought,  provided  that  it  shall  be  made  to^  appear  to  the 
saus&ction  of  the  court  in  which  such  action  is  brought, 
opoo  motion  to  be  made  in  court  for  that  purpose,  and  upon 
hesrinff  the  parties  by  affidavit,  that  the  plaintiff  in  such 
action  bad  not  any  reasonable  or  probable  cause  for  making 
radi  affidavit  of  debt  in  such  amount  as  aforesaid,  and  pro- 
lided  such  court  shall  thereupon  by  rule  or  order  direct  that 
flndi  coats  shall  be  allowed  to  the  defendant ;  and  the 
plaintiff  shall,  upon  such  rule  or  order  being  made,  be  dis- 
abled firom  tsiung  out  any  execution  for  the  sum  recovered 
in  anj  such  action,  unless  the  same  shall  exceed  (and  then 
msam  sum  only  as  the  same  shall  exceed)  the  amount  of 
the  taxed  costs  of  tbe  defendant  in  such  action ;  and  in  case 
the  sum  recovered  in  any  such  action  shaU  be  less  than  the 
amont  of  the  costs  to  be  taxed  as  aforesaid  of  the  defendant, 
then  the  defenduit  shall  be  entitled,  after  deducting  the  sum 
of  moaey  recovered  by  the  plaintiff  in  such  action  from  the 
amooDt  of  the  costs  so  to  be  taxed,  to  take  out  execution  for 
nch  eosts  in  like  manner  as  a  defendant  may  now  by  law 
have  execution  for  costs  in  other  ca8es."(') 

The  defiendant's  costs  under  this  section  are  to  be  deducted 
fiom  the  debt  or  damages  recovered  by  the  plaintiff^  and 
not  fipom  the  debt  or  damages  and  the  plaintiff's  costs  aidded 
together ;  and  upon  the  defendant's  application  for  his  costs, 
^  date  of  the  commencement  of  the  action  is  sufficiently 
^wn  by  the  statement  of  the  writ  of  summons  in  the  issue 
deKrered  by  the  plaintiff^  without  any  express  averment  to 
that  efiect  upon  tne  affidavit.(*)  The  defendant  must  apply 
nnder  this  section  before  judgment  signed,  or  within  the 
time  lUowed  for  a  new  trial  ;(*)  and  he  is  not  disoualified  from 
applyiog  by  having  agreed  to  a  reference  at  Nisi  Friu8.(*) 


0)  ire66T.  ffewUtt.eUTQh.  107;  2  L.  IL  &  P.  4. 

O  12  ft  13  Vict  c.  106,  8. 86. 

(')  Detre  r.  Kirkhause,  1  L.  M.  ft  P.  783. 

(♦)  Smith  T.  Temperley,  16  M.  ft  W.  273. 

(')  Dten^Kirkhouae,  1  L.  M.  &  P.  783. 
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The  affidavit  in  bankruptcy  shonld  be  for  the  balance  only, 
after  deducting  any  set-off  which  may  be  available  against 
the  creditor ;  otherwise,  if  he  recover  less  than  what  is  sworn 
to,  this  may  show  there  was  no  reasonable  cause  for  the 
affidavit. (0  But  a  mere  miscalculation  on  the  face  of  the 
affidavit  will  not  be  held  to  show  want  of  reasonable  caa8e.(-) 

Actions  against  assignees.'] — The  assignees,  when  saed,  need 
not  be  described  as  such,  either  in  the  writ,  or  commencement 
of  the  declaration.  They  are  not  liable  on  any  contract 
entered  into  by  the  bankrupt,  unless  the^^  adopt  it :  and, 
where  the  contract  is  unexecuted  at  the  time  of  the  bank- 
ruptcy, they  may  elect  to  complete  it  or  not,  according  as  it 
is  likely  to  be  beneficial  or  not  to  the  estate,  unless  it  is  one 
which  is  so  exclusively  personal  to  the  bankrupt,  as  b/ 
depending  on  his  skill  or  taste,  that  it  does  not  vest  in 
them.r*)  The  assignees  have  also  express  power  to  accept 
or  decline  a  lease  held  bv  the  bankrupt,  r^)  or  an  agre^nent 
to  buy  an  estate ;  (*)  and  therefore  may  be  sued  thereon  or 
not,  as  the  case  may  be.  They  cannot  be  sued  for  a  dividend 
by  a  creditor  who  has  proved  ;  he  can  only  petition  the 
court,  if  refused  payment.(*)  If  any  assignee,  having  innds  of 
the  estate,  himseif  become  bankrupt,  and  obtain  his  certificate, 
this  will  onl^  protect  his  person,  but  not  his  future  e^cts 
from  being  liable  to  make  up  the  deficiency.  (')  If  an  action 
be  brouffht  against  the  official  asd^ee  for  an  act  done  by 
him  within  the  scope  of  his  duties,  a  Judge  of  the  court  may 
set  aside  the  proceeding  on  application.  (*)  The  assignees, 
with  the  leave  of  the  Court  of  Bankruptcy  first  obtained, 
but  not  otherwise,  may  defend  any  action  which  the  bank- 
rupt himself  might  have  defended ;  and  in  such  case  the  costs, 
to  which  they  may  be  put  in  respect  of  snch  action,  shall  be 
allowed  out  of  the  proceeds  of  tne  estate  and  effects  of  the 
bankrupt.(*) 


(1)  MarshaU  y.  Shartand,  15  Q.  B.   1051 ;  see  sIbo  Smia  t. 
Temperley,  16  M.  &  W.  273. 

(«)  Wilding  t.  TemperUy,  11  Q.  B.  987. 

(>)  Drake  1.  Beckham,  11  M.  &  W.  315. 

(M  12  &  13  Vict  c.  106,  t.  145. 

(»)  Ibid.  8.  146. 

(•)  Ibid.  s.  190. 

(0  Ibid.  s.  156. 

(«)  Ibid,  8.  41 ;  Wearing  t.  Smith,  9  Q.  B.  1024:  Clark  v.  Smith, 
3  C.  B.  982. 

(•)  Ibid.  8.  163. 
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Wbea  an  action  is  brought  aninat  the  anignees  for  an^- 
tlimg  ^^  done  in  pnmianoe  of  the  act,"  it  must  be  within 
three  months  next  after  the  commiasioa  of  the  &ct.  Things 
done  ^^  in  pursuance  of  the  act,**  mean  where  the  assignee 
founds  his  act  on  the  power  given  him  by  the  Btatute.(*) 

Proof  €f  act  of  banhnpiew,  ^c] — ^In  actions  against 
aomnees,  the  plaintiff^  if  inteuc&iig  at  the  trial  to  dispute  the 
tramng,  act  of  bankruptcy,  or  petitioning  creditor's  debt, 
most,  before  issue  joined^  give  notice  of  such  iDteDtion.(') 
Serrioe  of  this  notice  at  the  time  of  delivering  the  issue  is 
too  latere)  unless  the  defendant's  attorney  waived  earlier 

■    C) 


Actioms  against  bankrupt, 1 — No  execution  on  a  judgment 
obtained  against  the  bankrupt  before  bankruptcy  is  good, 
unless  the  seizure  and  sale  of  the  goods  took  place  before  the 
filing  of  the  petition  for  adjudication. (^)  And  if  notice, 
however  short,  of  an  act  of  bankruptcy,  be  served  on  the 
sttome;^  before  seizure,  the  execution  is  defeated,  though 
the  notice  be  served  in  London,  and  the  writ  has  been  sent 
into  a  baOiwick  in  the  country ;  but  the  notice  must  be 
served^  on  the  attorney  himself,  or  on  his  managing  clerk 
attendins  to  the  spednc  matter,  or  communicating  it  to  the 
I»incipaL(*)  Where  a  judgment  creditor  has  served  an 
attachment  order  on  the  garnishee  within  the  C.  L.  F.  Act, 
ld54,  a.  64,  before  bankruptcy,  he  thereby  becomes  a  creditor 
having  a  security  for  his  debt,  but  not  having  a  lien  within 
the  Bankrupt  Act  (') 

A  bankrupt  cannot  be  held  to  bail  after  he  has  obtiuned 
his  certificate,  nor  before  that  event  while  going  to  surrender, 
nor  where  he  has  obtained  an  indorsement  or  protection  on 
his  snmmons  from,  time  to  time,  in  order  to  attend  his 
examination  before  the  Court  of  Bankruptcy.  (*) 

The  oerlaficate  of  conformity  discharges  the  bankrupt 

(^)  Edge  1,  Parker, SB.  A  C.W. 
See  ante,  p  673. 
BiekmoMd  v.  HMpy,  4  Gimp.  207. 

.  .  See  Folks  t.  Seudder,  3a  A  P.  232. 

fM  12  &  13  Yict. e.  106,  s.  184;  Rutton  v.  Cooper,  6  Exch.  Ifi9: 
2  L.  M.  ft  P.  104. 

(•)  md,i  133:  POfv.  »<pAm«,  12Q.B.466;  tee  also  PmiMtf 
V.  Stephens,  7  C.  B.  987. 

(0  12  ft  13  Tiet  e.  106,  s.  184 ;  Holmes  v.  TuUon,  5  S.  ft  B.  65. 

(•)  See  post,  "  BiiL" 
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from  all  debts  due  to  him  when  he  became  bankrapt,  and 
from  all  claims  and  demands  made  proveable  nnder  the 
bankruptcy ;  but  it  does  not  discharge  any  person  jointly 
bound  with  the  bankrupt.  Q)  Hence,  if  the  bankrupt  be 
sued  in  such  cases,  he  may  plead  in  general  that  the  cause  o£ 
action  accrued  before  he  became  bankrupt,  and  may  give 
the  Bankrupt  Act  and  the  special  matter  in  eTidenoe.(^) 
Where,  howeyer,  the  bankrupt  had  giren  a  blank  promia^ory 
note  to  a  creditor  long  before  the  bankruptcy  and  certifi- 
cate, which  note  was  filled  up  thereafter  and  passed  to  an 
innocent  indorsee,  it  was  held  the  certificate  was  no  bar  to 
the  action  on  the  note.(') 

Form  of  plea  of  Bankruptcy. 

that  the  defendant  became  a  bankrupt  within  the  true  tntmt 

and  meaning  of  the  atatntes  in  force  concerning  bankmpta,  and  that 
the  caoBes  of  action  accmed  to  the  pluntiff  before  the  defendant  so 
became  a  bankrupt. 

Where  the  bankrupt  has  not  obtained  his  certificate,  he 
may  be  sued  for  all  debts  or  demands  which  are  not  proved 
unaer  his  bankruptcy,  provided  a  complete  cause  of  action 
has  accrued ;  (*)  and  the  courts  of  law  will  not  inquire  on 
what  grounds  such  certificate  has  been  refused.  (*)  More- 
over, his  assignees  are  in  the  position  of  judgment  creditors 
in  respect  of  the  total  amount  of  the  debts  due  fi:^>m  the 
bankrupt,  and  any  creditor  is  in  the  position  of  a  judgment 
creditor  in  respect  of  his  claim,  when  it  has  been  admitted. 
And  the  Court  of  Bankruptcy,  ^*when  it  shall  have  refused  to 
grant  the  bankrupt  any  further  protection,  or  shall  have 
refused  or  suspended  his  certificate,  shall,  on  the  application 
of  such  assignees  or  of  any  soch  creditor,  grant  a  certificate 
under  the  seal  of  the  court,  and  every  such  certificate  shall 
have  the  effect  of  a  judgment,  entered  up  in  one  of  Her 
Majesty^s  Superior  Courts  of  Common  Law  at  Westminster, 
until  the  allowance  of  the  certificate ;  and  such  assignees  or 
creditor  may  thereupon  issue  and  enforce  a  writ  of  execution 
against  the  bankrupt,  and  the  production  of  any  such  cer- 
tificate to  the  proper  officer  of  any  such  superior  court  shall 


4C.  B. 


12  &  13  Yict  0.  106,  8. 200. 
Ibid,  s.  205. 

Temple  ▼.  PuUen,  8  Ezch.  389. 

See  Augarde  y.  Thompeon,  2  M.  &  W  617;  Walkeiri.  PiB&am^ 
J.  229. 
(»)  Re  CowgiU,  16  Q.  B.  336. 
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be  mfficieDt  aathority  to  him  to  iaeue  and  seal  each  writ, 
provided  lodi  certificate  shall  be  deemed  canceUed  by  the 
allowanoe  of  the  certificate  of  conformity,  and  no  execution 
sliall  be  lasued  or  shall  affect  any  estate  or  efiects  acquired  by 
tbe  ba&krapt  after  such  allowance  of  the  certificate  of  con- 
formity."(^5  When  the  bankrupt  is  taken  in  execution  on 
the  certificate  above  stated,  he  will  not  be  discharged  until 
a  veir  expire,  unless  the  Court  of  Bankruptcy  otherwise 
order.  (^)  A  writ  of  execution  cannot  be  en&rced  after  the 
oertificate  has  come  into  operation.(*)  If  an  extent  has 
Waned  against  the  bankrupt  for  a  crown  debt,  on  the  same 
(Uy  98  adjudication  of  bankruptcy  has  passed,  the  title  of 
tbe  Crown  jpreTails.(*)  Where  one  of  several  proposed 
defendants  is  a  bankrupt  or  insolvent,  the  proper  course  is 
not  to  join  him  as  a  defendant,  but  to  reply  to  any  plea  of 
abatement  as  to  the  nonjoinder,  that  such  person  has  been 
<&c]iarged  by  bankruptcy  and  certificate,  or  under  an  AiCt 
for  the  Relief  of  Insolvent  Debtors.  (»)  Where  one  of  the 
defendants  pleads  bankruptcy,  tbe  plaintiff  should  enter  a 
9oUejtme(pu  as  to  him,  and  proceed  against  the  reBt,(*)  the 
pUiotiff  being  liable  for  such  defendant  s  costs.  (') 

Eketion  of  remedy  by  creditor.'} — "  No  creditor  who  has 
brtm^t  any  action  or  instituted  any  suit  against  any  bank« 
mpt  in  respect  of  a  demand  prior  to  the  bankruptcy,  or 
which  might  have  been  prorea  as  a  debt  under  the  bank- 
roptcT,  shall  prove  a  debt  under  such  bankruptcy  or  have 
aoydaim  entered  upon  the  proceedings,  without  relinquish- 
ing sach  action  or  suit ;  and  the  provmg  or  claiming  a  debt, 
^<ler  a  fat  or  petition  for  adjudication  of  bankruptcv  by 
toy  creditor,  shall  be  deemed  an  election  by  such  creditor 
to  take  the  benefit  of  such  ^a/  or  petition  with  respect  to  the 
debt  so  proved  or  claimed,  provided  that  such  creditor  shall 
not  be  liable  to  the  payment  to  such  bankrupt  or  his 
afinepees  of  the  costs  of  such  action  or  suit  so  reiinauished 
by  him;  and  that  where  any  such  creditor  shall  have 
brought  any  action  or  suit  against  such  bankrupt  jointlv 
^h  any  other  person  or  persons,  his  relinquishing  such 
action  or  suit  against  the  bankrupt  shall  not  affect  such 

(»)  12  k  13  Vict  c  196,  a  257. 

C)  /«rf.  a  259. 

(•)H«£»erarrf,6Exch.  111. 

(«)  BdKturd»  T.  Reoinam,  9  Ezch.  628. 

(*)  3&  4  WilL  4,  0.42,8,9. 

•)  Soke  T.  Jfiffham,  1  Wil».  89. 

.')3&4WilL4,c.42,8  32. 
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action  or  suit  against  such  other  person  or  penons ;  pnmded 
also,  that  any  creditor,  who  shall  have  so  proved  or  ^1mw»^ 
if  the  fiat  or  petition  for  adjadication  be  afterwards  super- 
seded  or  dismissed,  may  proceed  in  the  action  as  if  he  had 
not  so  proved  or  claimed,  and  in  bailable  actions  shall  be  «t 
liberty,  under  the  authority  of  a  judge^s  order,  for  that 
purpose  obtained,  in  like  manner  as  mav  now  bj  law  be 
done,  to  arrest  the  defendant  de  notx),  if  he  has  not  put  in 
bail  below  or  perfected  bail  above,  or  if  the  defendant  has 
put  in  or  perfected  such  bail,  to  have  recourse  against  soch 
bail  by  requiring  the  bail  below  to  put  in  and  perfect  b^ 
above,  within  the  first  eiffht  days  in  term  after  notice  in  tbe 
London  Gazette  of  the  first  superseding  or  dismjiwing  of 
such  fiat  or  petition,  and  by  suin^  the  bail  upon  their  reco«r- 
nizance  if  the  condition  thereof  is  broken."(^)  Proving  for 
part  of  the  debt  has  the  same  efiect  within  this  section  as 

S roving  for  the  whole.  (')  But  where  two  debts  are  due  in 
isdnct  rights,  proving  for  one  leaves  the  other  unaflfected.(') 
It  is  enounrh  that  the  plaintiff  has  entered  a  daim,  though 
the  proof  is  not  completed.  (*)  Ilis  being  the  petitioning 
creditor  does  not,  it  seems,  determine  the  election  ;(*}  nor 
does  the  appointment  of  the  plaintiff  as  a88i^ee.(*)  The 
creditor  need  not  formally  discontinue  the  action  before  the 

Eroof.(0  If  he  bring  or  proceed  with  the  action  mfter 
aving  proved,  the  court  will,  on  application,  stay  it,  or  the 
Court  of  Bankruptcy  will  expunge  the  proof. (*)  Nor  can 
the  defendant  insist  on  a  suggestion  of  the  fiict  of  proof 
being  made  on  the  record.  (*) 

2.  Insolvents  and  their  Assignees. 
(a)  Plainiiffs. 
When  a  vesting  order  of  the  Court  for  the  Belief  of  Insol- 


(>)  12  &  13  Tict  c.  106,  s.  182. 

(*)  Sainter  j.  Fermaon.  8  C  B.  619 :    Woodward  v.  Meredith, 

2  D.  &  L.  13d ;  CMkte  t.  Hewton,  6  Sc.  N.  R.  618;  4  M.  ft  Ur.  618. 

(*)  Harleif  t.  Greenwood^  6  B.  &  Aid.  95 ;   BridpeU  v.  MilU, 

4  Bing[.  18 ;  Ex  parte  Sckuinger^  2  01.  &  J.  392. 
[«)  BaU  ▼.  Bowden^  22  L.  J.  249,  Ex. ;  Augarde  ▼.  Thom^Bom, 
M.  &  W.  617. 

[M  Eicke  ▼.  Nokes,  1  Bing.  N.  C.  69;  bat  tee  Ex  parte  Ward. 
Uk.  163. 

r«)  ExparU  Ward.  1  Itk.  153. 
h)  Adames t.  Bridger,  8  Bing.  314:  1  M.  & 80.1498. 
(■)  Woodward  t.  MerwiUh^  21).  &  L.  135 ;  Hartey  ? .  Oremwood, 

5  fi  &  Aid.  106.    But  see  Ransford  v.  Barry,  7  Bowl.  807. 

(•)  Sainierr.  Fergmon,  8  C.  B.  619;   Kemp  v.  Potter^  6  I^oot 
549. 
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tent  Debtors  under  1  &  2  Tict.  c.  110,  8.  37,  ia  made,  it 
operates  as  a  transfer  to  the  provisional  assignee,  and  after- 
wards to  assignees  appointed  by  the  court,  of  all  the  real  and 
personal  estate  of  the  insolvent  (except  wearing  apparel, 
&C.,  to  the  value  of  20/.),  and  all  his  future  estate,  right, 
title  and  interest  in  any  real  or  personal  estate  to  be 
acauired.  The  assignees  may,  with  the  leave  of  the  court,  sue 
in  nis  or  their  own  name  to  recover  the  effects  of  the  insol- 
Tent.(*)  New  assignees  may  be  appointed  by  the  court, 
and  no  action  abates  by  death  or  removal ;  but  the  court  in 
which  the  action  is  brought  may,  on  suggestion  thereof, 
aDow  the  names  of  the  new  assignees  to  be  substituted.  (') 
Where  the  insolvent  has  sold  and  delivered  goods  to  a 
par^  between  the  vesting  order  and  the  final  discharge,  the 
insolvent  cannot  sue  for  the  price, (')  if  the  assignee  inter- 
fere. (^)  Where  an  insolvent,  after  a  vesting  order  has  been 
made  on  his  own  petition,  is  dischar^d  without  adjudication, 
by  the  default  or  consent  of  creditors,  and  sues  a  party 
dtetaining  coods  which  came  to  the  provisional  assignee 
before  the  discharee,  no  order  of  the  Insolvent  Court  having 
been  made  for  deuvering  them,  it  seems,  whether  or  not  the 
property  revested  in  the  insolvent  by  such  discharge,  the 
action  cannot  be  brousht  against  a  person  acting  by  autho- 
zity  of  the  provisioniQ  assignee,  though  the  authority  was 
not  given  till  after  the  discharge.  (')  But,  as  in  the  case 
of  a  bankrupt,  where  the  cause  of  action  is  ezclusiyely 
personal,  the  assignee  cannot  sue,  but  the  insolvent  only;  as 
fi>r  work  and  labour  done  by  the  insolvent  in  per8on.(*) 
So,  a  diploma  conferring  a  degree  of  doctor  of  medicine  does 
not  pass  to  the  assignee8.(0  So,  where  an  insolvent  had 
been,  by  the  negligence  of  nis  attorney,  imprisoned  and  put 
to  expense  to  obtain  his  release,  the  cause  of  action  affamst 
the  attorney  was  held  not  to  pass  to  the  assignees.  (*)  In 
general  a  right  of  action,  ex  contractu,  vested  in  the  insol- 
vent previous  to  the  petition  or  vesting  order,  is  thereupon 


m. 


A  2Tiet  c.  110,  u.  42,  45;  MUm  v.  Pope,  6  C  B.  294. 
IHd,  88.  53,  65. 
I*)  Ford  V.  Dabbi,  6  So.  N.  R.  193. 
(*)  Jaekson  v.  BtirfiAam,  8  Ezcb.  173. 
[•)  Kemott  V.  PUtU,  2  £.  ft  B.  406. 

(•)  WiUiami  v.  Chambera,  10  Q.  B.  337;   see  Stanton  v.  Comer, 
3£.a:B.  274;   ITeihereUj.  JuUut,  10  0,i,  267.    See  ante,  p.  671. 
(')  Kemott  V.  CaUlin,  2  £.  ft  B.  790. 
(•)  WethereU  v.  JtUim,  10  C.  B.  267. 
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transferred  to  the  a8signee.(^)  Where,  however,  a  bond  or 
debt  has  been  assigned  by  the  insolyent  before  izisolvencyf 
and  notice  of  the  assignment  siven  to  the  debtor,  the  insol- 
▼ent  must  sue  as  trustee  for  the  assia^ee.(') 

Where  a  trader  owes  less  than  300/.,  or  another  person,  not 
a  trader  becomes  insolvent,  he  ma^  present  a  petition  to  the 
Insolvent  Court  in  the  mode  pomted  out  by  5  &  6  Vict. 
c.  116,  s.  14,  and  all  his  estate  and  effects  become  Tested  in 
the  official  assignee  as  if  such  person  were  bankrupt.  The 
official  assignee  then  may,  immediately  on  his  appointment, 
sue  for  debts  due  to  the  insolvent ;  and  it  is  a  good  pilea  in 
bar  to  an  action  by  the  insolvent  in  such  a  case,  that  the 
petition  has  been  presented,  protection  granted,  and  an 
assignee  appointed.  (')  When  an  assignee  is  appointed  bj 
the  creditors,  then  he  must  join  with  the  offidat  asaigDee  in 
suing  ;0)  and  no  action  abates  by  reason  of  the  death, 
removal,  or  new  appointment  of  an  assignee.  (*) 

Where,  under  tne  Arrangement  between  Debtors  and 
Creditors  Act,(*)  a  resolution  and  agreement  of  the  crediton 
has  been  filed,  the  estate  and  effects  of  the  nedtioning 
debtor  vest  in  the  trustee  only  so  far  as  such  aebtor  has 
expressly  given  them  up;(')  and  therefore  the  plea 
must  show,  that  the  creditors  resolved  that  a  tmstee  ahonld 
be  appointed,  and  that  the  particular  debt  should  vest  in 
him. 

The  defendant  must  plead  spodalhr  that  the  plaintiffs  are 
not  assignees.  (■)  If  the  plaintiff  reply  nil  debet  to  a 
plea  of  set-off,  he  cannot  at  the  trial  give  in  evidenoe  his 
discharge  under  the  Insolvent  Debtors  Act  ;(*)  he  should 
have  replied  such  matter  specially.  (*^) 


r»)  Stoann  v.  Suiion,  10  1.  &  E.  631. 

[S;  Buck  V.  Lee,  1  A.  &  E.  804 ;  Boyd  ▼.  Mangles,  3  Ex.  S87.  See 

0  Trott  T.  Smith,  12  M.  &  W.  703 ;  D*Amey  ▼.  Cheeneau^  13  M. 


(»)  Stoann  v.  Sutton,  10  1.  &  E.  631. 

(«;  Buck  V.  Lee,  1  A.  &  E.  804 ;  Boyd 
also  Trott 
A  W.  796. 

(>)  Sayer  t.  Dufaur,  5  D.  &  L.  313,  which  giTOs  a  form  of  the 

^  ^)  7  &  8  Vict  c.  96,  8. 10. 
(>)  Ibid. ».  16. 
(«)  7  &  8  Vict  c  70. 

C)  Ibid,  8.  7 ;  ChikoU  t,  Kemp\  BobvM  t.  HMb,  9  Hare,  122  ^ 
3  Exch.  514. 

[•)  Rule  PI.  6  T.  T  1863,  ante  p.  665. 
1  &  2  Vict  c.  110,  8.  91. 
Ford  T.  Domjord,  8  Q.  B.  583. 


jsxci 
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Form  ^f  Writ  of  Swnmotu, 

£.  F.  aad  6.  H.,  assigiMes  of  the  estate  and  effects  of  A.  B., 

<2  iiaolTeBt  debtor,  aocoirdiDg  to  the  statatee  in  force  for  the  relief  of 
ioaatreot  debtore  in  £ng]and. 

Form  of  Declaration  by  Assignees  qf  Insolvent  discharged 

mnderli-^  Vict.  c.  110. 

to  wiL     E.  F.  and  G.  H.,  aasignees   of  the  estate  and 

eifcu  of  A.  B.,  an  insolTent  debtor,  and  heretofore  discharged  as 
nth  QBder  and  aocordini^  to  the  statutes  in  force  for  the  relief  of 
ifitolTeot  debtors  in  England,  bj  P.  A.  their  attorney,  sne  C.  D.  for 
Bm»7  payable  hj  the  defendant  to  the  said  £.  F.,  before  [or  after]  be 
w  ^Torted  of  his  estate  and  eS^ts  under  the  said  statutes. 

Where  the  inBolyent  sues  as  nomiDal  plaintfflT  for  the 
benefit  of  an  assignee,  the  defendant  may  require  him  to 
gire  seonit/  for  ooets,  as  to  which  see  post^  ^^  Security  for 

(p)  Defendants. 

An  insolyent  is  discharged  from  those  particular  debts 
odj  which  are  set  forth  in  his  schedule  to  be  due  to  the 
creditors  there  mentioned.  (0  He  is  not  expressly  discharged 
eTen  fram  these  so  as  to  exclude  every  mode  of  obtaimng 
sati8&ction.(*)  The  insolvent  may,  however,  be  sued  for 
(^Anuges  which  were  not  ascertainable  at  the  time  of  his 
discharge.  (*)  Previous  to  his  discharge  the  insolvent  must 
execute  a  warrant  of  attorney  to  his  assignees,  that  the^  may 
ent^  up  judgment  on  which  execution  may  be  issued  without 
&setre/acias  against  his  after-acquired  property,(^)  and  he 
<:aimot  be  imprisoned  thereon.  (*)  The  insolvent,  when  sued 
^  a  cause  of  action  inserted  in  the  schedule,  may  plead 
Ins  ^scharge  generally.  («) 

Form  of  Plea  qf  Insolvency. 

' —  that  by  an  order  made  by  the  Court  for  the  Relief  of  Insolvent 
^<"^  according  to  the  statute  made  and  passed  in  the  session  td 
PiHiaiBcnt  held  in  the  first  and  second  years  of  the  reign  of  Her  Majesty, 

0)  Leonard  t.  Baker,  16  M.  &  W.  202.  As  to  the  eflfect  of  a  mU- 
we  m  the  description  of  the  debt  in  the  schedule,  see  sect.  93.  Hoylea 
'•Bfcre,  u M.  A  W.  387 ;  if aifo  t.  fioyi,  2  D.  &  L.  964 ;  Browne. 
3^5j»|Wf»,  17  C.  B.  246. 

(*)  Fnmeia  t.  Dodeworth,  4  C.  B.  202. 

(')  AUard  t.  Kimberley,  12  M.  ft  W.  410. 

12  I*  2  Tict  c  110,  ss.  76, 87. 

fli '  '^* ''  ^^*  ^^^^  ^^  ^^  seTeral  defendants  is  an  insolTent,  see 
we  proper  eouae  for  the  plaintiff  to  pursue,  ante,  p.  68. 
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for  the  relief  of  insolvent  debtors  in  England,  he  wbs  dulj  disduirged 
of  and  fn>m  the  aaid  causes  of  actbn. 

If  he  has  obtained  a  final  order  of  protection  under 
5  &  6  Vict.  0.  116,  7  &  8  Vict.  c.  96,  he  may  plead  in  twir 
that  the  petition  was  dnly  presented,  and  a  final  order  for 
protection  and  distribution  of  his  effects  made  by  a  commis- 
sioner duly  authorized.  (^)  The  plea  must  not  onlr  show 
that  the  debt  was  contracted  before  the  date  of  filing  the 
petition,  but  also  that  it  was  inserted  in  the  schedule. (*) 

3.  Bankruptcy  or  Insolvency  occurring  during  Actiom, 

Plaintiff  J] — "  The  bankruptcy  or  insolvency  of  the  plaintiff^ 
in  any  action  which  the  assignees  iniffht  maintain   for  the 
benefit  of  the  creditors,  shall  not  be  pleaded  in  bar  to  such 
action,  unless  the  assignees  shall  decline  to  continue  and 
give  security  for  the  costs  thereof,  upon  a  judge's  order 
to  be  obtained  for  that  purpose,  within  such  reasonable  time 
as  the  judge  may  order,  but  the  proceedings  may  be  stayed 
until  such  election  is  made ;  and  in  case  the  assignees  neg- 
lect or  refuse  to  continue  the  action,  and  give  such  security 
within  the  time  limited  by  the  order,  the  defendant  may, 
within  eight  days  after  such  neglect  or  refiisal,  plead  the 
bankruptcy. "(')    This  section  does  not  applj  to  actions  com- 
mencea  after  the  insolvency  of  the  plaintiff,  and  the  non- 
interference of  the  assignees  is  immaterial  where  the  cause  of 
action  accrues  before  the  insolvency. (^)    When  the  bank- 
ruptcy is  properly  pleaded,  the  assignees  must  commence  the 
action  de  novo,  m  their  own  names.  (^)    When  no  such  pJea 
is  pleaded,  the  assignees  may  allow  the  action  to  go  on  to 
judgment  and  then  make  themselves  parties  to  it. 

Defendant,'] — If  the  defendant  obtains  his  discharge  ailerthe 
writ  issued,  he  should  plead  it  otNS  darrein  continuance  ;  or,  if 
unable  to  do  so,  the  court  will,  on  motion,  stay  the  proceed- 
ine8.(*)  The  plaintiff  in  such  circumstances  may  prove  the 
debt  in  bankruptcy,  in  which  event  he  will  discontinue  the 
action,  as  to  wmch  see  ante,  p.  681. 

{})  See  Jaeobt  v.  Hyde,  2  Exch.  508.  As  to  the  form  of  the  plea 
see  also  Cook  r.  Hetuon,  1  C.  B.  908 ;  Laurie  t.  BetuUUl^  12  Q.  B. 
634;  L^ftTM  y.  £ranc0, 11  Q.  B.  921 ;  Gilfen  y.  Deare,  3  B.  &  L.  412 ; 
2  C  B.  309. 

(S)  PMUip§y.Pont/ord,9C'B,4£9.  Soe Kemp r.  Hurry Al^nOi. 
47. 

(»)  C.  L.  P.  Act,  1862, 8. 142. 


(*)  Stanton  ?.  Collier,  3  £.  ft  B.  274. 
(»)  Swann  ▼.  Hutton,  10  A.  &  £.  623. 
(•)12 


^  ,  .-  &  13  Vict  G.  106,  s.  200  to  205 ;  Sharp  y.  TrAlmame, 
8  Dowl.  664 ;  Sadler  y.  CUaver,  7  Bing.  769, 
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CHAPTER  Vm. 

HEIBS  AMD  DEVISEES. 

!•  H.tvrs. 

As  beir  b  liable  for  the  spedaltj  debts  of  his  ancestor  to 
the  extent  of  the  real  estate  come  to  him  bjr  descent,  or  its 
proceeds ;  and  so  is  the  derisee.Q)  If  there  be  both  an  heir 
^  a  devisee,  the  action  most  be  against  both  jointly.  (') 
%  ^rit  of  summons  need  not,  however,  describe  the  defen- 
<^  io  his  representative  character.(*)  He  cannot  be  held 
tobaiL(0 

^%a.]— It  is  a  good  plea  to  an  action  on  the  ancestor's 
bo^  vtaX  the  defendant  has  already  paid  another  bond 
^!^^&ta  to  the  yalue  of  the  land.(*)  If  the  defendant,  by 
lus  plea,  admit  assets,  without  stating  how  mndi,  or  falsely 
"^*te  too  little,  the  pbuntiff,  if  saccesnbl,  obtains  Judgment 
^  tiie  dd»t  and  costs  against  the  defendant,  as  if  the  debt 
^^  Ini  own  ;(*)  except  where  nan  ut  factum  is  fidsely 
pleaded  to  the  action  on  a  spedalty,  for  that  binds  the  lands 
^7*0  Where  the  heir  nas  only  a  revernonary  interest, 
be  flfaoold  gpedally  plead  this,  and  the  judgment  wul  then  be 

)  U  Geo.  4  ft  1  Wm.  i,  c.  47,  8.  6. 
WW. 

86»  tmU^  pp.  84.  85.        ^ 

S  Bit.  Com.  292 ;  3  Balstr.  316.    Theeuttomarv  heir  of  a  oopy- 
tomn  donot  maintain  tieBpesi  without  entry ;  rot,  after  entay, 
tb«e  » t  idation  back  to  the  actual  title  aa  a^dnit  a  wrong  doer,  and 
M  naj  aaintain  an  action  for  treepais  committed  prior  to  his  entry : 
«nMtf  T.  Burl  of  OuOdfard,  11  fitch.  19. 
(*)  BtKUiy  T.  Nightmgaie.  1  Str.  666. 
(*)  2Wntt.  Sannd.  7e.:  Smiih  v.  AngO,  2  Lord  Baym.  783. 
V)  QothworO^  T.  Clothtcorihv,  Gro.  Gar.  436. 

[a  L^—YoL  ii.]  3  o 
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of  assets  quando  acciderint(^)  It  is  a  bad  plea  that  there 
is  an  executor  having  assets  ;(*)  also  that  aJl  the  rents  have 
been  spent  on  repairs.  (') 

Replication,'] — If  the  heir  plead  riens  per  descent  at  the 
time  of  action  brought,  the  plaintiff  maj  reply,  that  the 
defendant  had  lands  from  his  ancestor  before  action  bron^ht ; 
and  if  issue  be  joined  thereon,  and  found  against  the  de- 
fendant, the  jury  shall  inquire  the  value  of  such  landa,  and 
judgment  and  execution  be  awarded  against  him(*)  to  the 
extent  of  the  value  of  such  lands.  (*)  If  the  plaintiff  take 
issue  on  the  plea  of  riens-per  descent  and  obtain  a  verdict, 
he  may  have  a  general  judgment  against  the  defendant  ;(*) 
or  the  plaintiff  may  confess  the  plea  and  take  judement  of 
assets  quando  acciderint.  If,  however,  judgment  oe  given 
against  the  heir  by  confession  of  the  action,  without  con- 
fessing the  assets  descended,  or  upon  demurrer,  or  nikH 
dicity  it  shall  be  for  the  debt  and  damage,  without  any  writ 
to  inquire  of  the  lands.  (') 

Jud^entJ] — ^The  judgment  may  be  either  general  against 
the  heir,  or  it  may  be  special,  t.  6.,  that  the  debt,  damases, 
or  costs  be  levied  out  of  the  lands  descended,(*)  according 
to  the  pleadings  as  before  mentioned.  If  the  heir  has  aliened 
maid  fide  the  land  before  action  brought,  then  the  judgmeot 
will  be  against  him,  as  if  the  debt  were  hij9  own,  to  the  extent 
of  the  vjQue  of  the  said  lands.  (*) 

Form  of  Judgment  against  Heir  for  Ancestor's  Debts* 

'—  Therefore  it  is  ooostdered  that  the  plaintiff  do  recover  agunsi 
the  defendant  hie  said  debt  and  damages  to  X  ,  by  the  jnnn 

aforesaid,  in  form  aforesaid,  aaneseed,  and  also  £  ,  for  his  eortt 

of  Bait  by  the  court  here  adjudged  of  increase  to  the  plaintifi^  to  be 
levied  of  the  lands  and  tenements  which  were  of  the  said  £.  F.,  in  fee 
simple,  at  the  timA  of  his  death,  and  which  came  to  and  are  now  in  the 
hands  of  the  defendant,  by  hereditaiy  descent,  from  the  said  E.  F., 
&c 


(0  2  Wms.  Saund.  7  e. ;  Anon,  Dy.  373  b. 

(»)  Dafty  V.  Pepys,  1  P.  Wms.  2Q8. 

(«)  Sheteltoorth  v.  Neville,  1  T.  B.  454. 

(M  11  Geo.  4  &  1  WiU.  4,  c.  47.  s.  7. 

m  Brotemv.  SAuib9r,2G.ftJ.  311;  lT7r.400;   lPrioeK.B.1. 

(•)  MatthetPs  v.  Lee,  Barnes,  444. 

m  11  Geo.  4  &  1  Will.  4,  c  47,  s.  7. 

(*)  See  2  Wms.  Saond.  7  c,  e. 

(•)  11  Geo.  4  &  1  Will.  4,  c  47,  s.  6. 
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Exeeudon,'^ — ^If  the  judgment  is  general,  execution  is  sued 
oat  as  in  ordinary  cases ;  or  the  plaintiff  may  sue  out  a  special 
writ  in  the  nature  of  a  ¥n4t  of  extent,  suggestin&r  that  the 
heir  has  lands  by  descent,  and  praying  execution.^  If  the 
judgment  be  special,  a  special  writ  of  execution  is  also  sued 
out. 

Extent  against  Heir  on  Special  Judgment  against  him. 

Victoria,  &c,  to  the  sheriff  &o.  [recite  judgment  against  C,  />., 
torn  and  keir  of  E.  /*.,  (feoeofed!,]  &c  £e.,  to  be  levied  of  the  lands  and 
teoemeDts  which  were  of  the  said  £.  F.,  in  fee  simple  at  the  time  of 
hb  death,  in  the  hands  of  the  said  C.  D.,  whereof  the  said  G.  D.  is 
ooDTicted  :  Therefore  we  command  yon,  that  by  the  oath  of  honest  and 
lawfol  meo  of  yoor  bailiwick  yon  diligently  inquire  cf  what  lands  and 
ttoements  the  eaid  E.  F.  was  seised  in  fee  simple  at  the  time  of  his 
death,  and  which  descended  to  the  said  C.  D^  as  son  and  heir  of  the 
laid  £.  F.,  by  hereditary  right  after  the  death  of  the  said  £.  F.,  and  of 
which  the  said  C.  D.,  on  the  ,  on  which  day  the  said  A.  B.  sned 

OQt  his  writ  of  summons  for  the  debt  aforesaid  against  the  said  C.  D. 
was  seised  in  his  demesne  as  of  fee,  and  how  mnch  those  lands  and 
teDonenta,  with  the  appnrtenances,  are  worth  by  the  year  in  all  issues 
beyond  repriaes,  according  to  the  tme  Talue  of  the  same,  and  when  the 
said  mqoistion  shall  have  been  by  yon  so  made,  that  without  delay 
yoa  deliver  the  said  lands  and  tenements,  with  the  appnrtenances,  to 
the  said  A.  B^  to  hold  to  him  and  his  assigns  as  his  freehold  until 
the  said  debt  and  som  first  aforesaid,  and  costs  aforesaid,  shall  be 
thereof  fully  leried.  And  in  what  manner,  &c.  &c.,  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall  make  the&iid  extent  and 
appnuaemcnt ;  and  have  there  the  names  of  those  by  whose  oath  yon 
shall  make  the  said  extent  and  appraisement,  and  this  writ.  Witness,  &o. 

ScirefacituJ] — ^Where  the  action  was  against  the  ancestor, 
who  had  died  after  judgment,  it  may  be  revived  against  the 
heir  and  terretenants,  or  tenants  of  the  lands,  whereof  the 
mcestor  was  seised  at  the  time  of  the  judgment,  or  at  any 
time  afterwards.  (*) 

2.  Devisees. 

An  action  lies  agiunst  a  devisee  in  the  same  circumstances 
as  against  an  heir.(') 


(*)  Botoper  v.  RiviU,  W.  Joo.  87.  . 
'*)  tieesNM^,  "Death,  &c.,  of  party." 

A  n  Geo.  4  &  1  Will.  4,  c  47.    See  Braithvfoite  v.  Skinnar, 
&  W.  313. 

3  o  2 
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CHAPTER  rX. 

PEERS  AND  MEMBERS  OF  PARLIAMENT. 

Peers. 

A  PEES  cannot  be  held  to  bail,  nor  outlawed,  nor  taken  in 
execution  bj  ca.  sa.  ;(*)  and  if  duiing  the  action  a  party 
become  a  peer,  he  is  entitled,  on  motion,  to  be  dischaxged, 
if  in  custody/^)  If  afterwards,  however,  Uie  privilege  onaes, 
the  plaintiff  is  not  barred  from  suing  out  a  new  writ  of 
execution.  (■)  The  peer  should  be  oonictly  described  in  the 
writ  of  summons  by  his  title  of  dignity.(^)  But  the  court 
has  refused  to  set  aside  a  writ  for  omitting  the  christian 
names  of  a  baron,  and  simply  describing  him  as  *^  The  Right 
Hon.  Baron  S."(0 

Member  of  Parliament,'] — A  member  of  the  House  of 
Commons  is  also  privileged  during  the  sitting  of  Parliament, 
and  practically  during  the  whole  jear,  from  being  held  to 
bail,  outlawed,  or  taken  in  execution.  Moreover,  where  a 
trader,  otherwise  subject  to  the  bankrupt  laws,  is  a  member 
of  Parliament,  ^^  if  any  creditor  or  creditors  of  any  such 
trader  having  privilege  of  Parliament  to  an  amount,  herein^ 
after  declared  to  be  requisite  (50/.),  to  support  a  petition 
for  adjudication  of  banlmiptcy,  shall  file  an  affidavit  in  anjr 
court  of  record  at  Westminster,  that  such  debt  is  justly  due 
to  him,  and  that  such  debtor,  as  he  verily  beUevea,  is  such 

(>)  See  thoee  tities  vott. 

*)  PhiUqn  V.  WeOetky,  1  Dowl.  9 ;  Ex  parU  Buriom^  2d.  14. 
2  Jac  1.  c  13.  B.  2. 

Dins:  The  Bight  Hon.  John  Thomai,  Baron  ,  [or  Bd 

of  ^  '      ^ar  Yisooant  ,  &e.]    The  eldest  and  other  sou  of  the 

higher  peers  are  generally  known  oy  titles  of  eourteOT,  and  dioold  be 
s^ed  tnoa :  **  John  Bnaaell,  Esq.,  oommooly  called  Lnd  John  ixt- 

(•)  WeUt  V.  Barm  SugMd,  4  C.  6.  750. 
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trader,^  and  shall  aue  out  of  the  same  court  a  writ  of  sum- 
mons in  the  form  contained  in  schedule  £.,  to  this  act 
annexed,  against  such  trader,  and  serve  him  with  a  copy 
<^8nch  summons,  if  such  trader  shall  not  within  one  month 
after  personal  service  of  such  summons  pa)r,  secure,  or  com- 
pouna  for  such  debt  to  the  satisfaction  of  such  creditor  or 
creditors,  or  enter  into  a  bond  in  such  sum,  and  with  two 
sufficient  suretifis,  as  any  of  the  judges  of  the  court  out  of 
whidi  such  summons  shall  issue,  shall  approre  of^  to  pay 
sach  sum  as  shall  be  reoovered  in  such  action,  together  with 
ioch  costs  as  shall  be  given  in  the  same,  and  within  one 
month  next  after  personal  service  of  such  summons  cause 
an  appearance  to  be  entered  to  such  action  in  the  proper 
ooort  m  which  the  same  shall  have  been  brought,  every  such 
trader  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy from  the  time  of  the  service  of  such  summons/^O 
Thereafter  the  proceedings  in  bankruptcy  a^nst  such  trader 
are  the  same  as  in  other  cases,  except  that  he  shall  not 
be  subject  to  be  arrested  or  imprisoned  during  the  time 
of  such  privilege,  except  in  cases  made  felonies  or  misde- 
meanors by  the  act(*) 

Form  of  Writ  of  Summons  to  he  Served  on  a  Member  of 
Pariiament    tmder  ^^  the  Bankrupt   Law    Consolidation 
Act,  1849." 

TicrosiA,  &C. 

To  C  D^  of  ,  &c,  Esq.,  haviog  privilege  of  Parliament, 

gneCing  :  We  oommand  you  that  within  one  calendar  month  next 
tUtm  penooal  serrioe  hereof  on  yoo,  yon  do  caaee  an  appearance  to  be 
»tend  for  yoa  in  oar  Gonrt  of  ,  in  an  action  [on  promises  or 

^Ai,  ortutke  com  may  be],  at  the  salt  of  A.  B.,  and  yon  are  hereby 
io&naed  that  an  afl&Urit  or  debt  for  the  snm  of  £  hath  been 

ffled  io  the  proper  office,  according  to  the  provisions  of  '*  the  Bankrupt 
Law  GoaaoUdation  Act,  1849,"  and  that  unless  joa  paj,  secure,  or 
OMBpooad  for  the  debt  sought  to  be  recovered  in  this  action,  or  enter 
into  soeb  bond  aa  by  the  said  act  is  provided,  and  canse  an  appearance 
to  be  entered  for  yoa  within  one  calendar  month  next  after  such  service 
hereof,  yoa  will  be  deemed  to  have  committed  an  act  of  bankruptcy 
fiom  the  time  of  the  service  hereof. 

Witaess  at  Westminster,  the  day  of 


0)  Bankrupt  ConsoUdation  Aet,  12  &  13  Yiet  o.  106,  i.  77. 
n  Jbid.  i.  66. 

do3 
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This  Writ  is  to  he  served  witJun  /otir  cdUmdar  nunUks  Jrt 
the  date  thereof^  including  the  day  of  such  date,  and  not 
afterwards,  and  is  to  he  endorsed  mth  the  name  of  the 
Plaintiff,  or  his  attorney,  in  manner  following,  that  is  to 
say: 

This  writ  was  issaod  bj  £.  F.,  of  attornej,  for  the  pbuntxff, 

[or  plaintiffs]  within  named  : 

Or, 

This  writ  was  inoed  in  person  bj  the  plaintiff  withia  named,  vbo 
resides  at  ,  [mmUifm  the  cityj  town,  or  parish,  omd  oieo  ikm 

of  ike  hoMnkt,  strut  and  nmmber<j^ths  house  uftks  fUimHjf^s 
\f  any  such  there  6e.] 
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CHAPTER    X. 

CLERGYMEN, 

Fieri/aeioM  de  bonis  ecclesiastieis,'] — ^When  a  creditor  fails 
to  lefj  aaj  goods  of  a  beneficed  dergyman,  under  the  writ 
of  execution  addressed  to  the  sheriff,  he  may  bj  another  writ 
bare  reconrse  to  the  ecclesiastical  ^oods  of  the  debtor;  bat 
tiiis  vrit  IS  of  a  limited  nature,  '^^^  determinable  bv  his 
death,  resignation,  or  amotton.(>)  Onus,  where  a  wnt  of 
fi'/k.haa  been  sued  out  affainst  a  party,  and  the  sheriff  has 
retarned  nulla  bona^  and  that  he  is  a  beneficed  clerk  having 
iM>  la^  fee,  the  course  is  to  sue  out  a  writ  of /?.  fa.  de  Jxmts 
^ctkmutids^  directed  to  the  bishop  of  the  cuocese,  who  is 
the  ecclesiastical  sheriff.(')  It  is  irregular  to  issue  the^.  fa, 
^  homt  ecdmasticis^  before  a  prerious  writ  to  the  sheriff  has 
heen  retained  as  above ;  and  it  is  not  too  late,  three  months 
■fterthe  fleauestration,  to  apply  to  the  court  to  set  it  aside, 
though,  in  tibe  interval,  a^/a.  to  the  sheriff  has  been  issued 
ttd  retained.  (*) 

Form  ofFL  Fa,  de  Bonis  EceksiasHcis, 

ViciOBiA,  &e,,  to  the  Right  Eererend  Father  ia  Qod  ,  by 

Mm  permuwkm  lord  biahop  of  ,  greeting.  We  command  yon  that 
<if  Um  todeaiastieal  goods  of  C.  D.,  dark  in  your  diooeee,  yoa  canee  to 
be  Bade  £  ,  which  A.  B.,  lately  in  our  Court  of  ,  rooo- 

fved  sgaiast  him,  whereof  the  said  C.  D.  is  oonrioted,  together  iritb 
iBtsnt  npoo  the  said  £  ,  at  the  mte  of  four  pounds  per  centom 

per  aamiB,  from  the  day  of  ,  a.  d.        ,  on  which  day 

t^M  judgment  aforesaid  was  entered  up,  and  have  that  money,  together 
vitknidi  mterest  as  aforesaid,  before,  &c.,  at  Westminster,  immedi- 
ately sfksr  the  ezecation  hereof,  to  be  rendered  to  the  said  A.  B.  for 


0  Bmier  ?.  CrtuwM,  U  a  B.  826. 
^)  Ph^  ▼.  St.  John,  10  Exoh.  896. 
vr)  Bromo^T.  Vwghan^  7  Ezoh.  228. 
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tbftt  our  Bheriff  of  ,  retonifld  to  ,  at  Wastmiiister  afore- 

aaid  on  ,  that  the  said  C.  D.  had  not  anj  goods  or  rhattds,  or 

anj  Uj  fee  in  his  bailiwick,  whereof  he  could  oanae  to  be  made  the 
said  £  ,  and  interest  aforesaid,  or  ao j  part  thereof,  and  that 

the  said  C.  D.  was  a  beneficed  cleric,  to  wit  [rector  of  the  rectorj],  and 
parish  chorch  of  .  ,  in  the  said  sheriff's  coontj,  and  within  yoor 
diocese :  and  in  what  manner  joa  shall  have  executed  this  our  writ  make 
appear  to  ,  at  Westminster,  immediately  after  the  execution  hereof ; 

and  have  jou  there  then  this  writ.    Witness  ,  (name  ofeskiifof 

eourt),  at  Westminster    the  daj  of  ,  in  the  year  of 

our  Lord  .    (^The  writ  it  imdoned  at  oiher  vriit,  ante,  p.  565 

9iteq.) 

This  writ  IB  taken  to  the  registrar  of  the  diocese,  who 
issues  a  sequestration,  which  is  a  warrant  directed  to  the 
churchwardens  of  the  parish  where  the  benefice  is,  to  lerf 
the  debt  of  the  tithes  and  other  profits  of  the  benefice ;  or 
the  partj  may  have  the  warrant  addressed  to  his  own 
bailiff  on  ^ying  security  to  the  bishop.  (')  A  copy  of  the 
sequestration  must  be  affixed  to  the  door  of  all  the  diiirchea 
ana  chapels  within  the  parish,  or  published  in  some  other 
way,  which  is  usual  in  Uie  diocese.(*)  The  writ,  in  case  of 
the  dersyman^s  insolvency,  takes  ^ect  only  from  the  date 
of  pubhcation,(")  as  against  his  assignees,  thoujzh  as  against 
himself  it  takes  efiect  from  the  appointment  of  the  seques* 
trator.(^)  Where  there  is  not  enough  in  one  diocese  to 
satisfy  the  writ,  a  testatum  JL  fa.  may  be  sued  out  into 
another  diocese. 

Sequ^trari  facias  de  bonis  ecelesiasticis,'] — The  writ  of 
execution,  corresponding  to  a  levari  facias  against  other 
persons,  is,  in  the  case  of  a  clergyman,  a  writ  of  sequestrari 
facias^  directed  to  the  bishop  commanding  him  to  sequester 
the  rectory  or  yicarage,  and  pay  the  debt  out  of  the  rents, 
which  writ  is  in  the  following  fonn : 

Form  of  Sequestrari  Facias, 

Victoria,  &e.,  to  the  Bight  Berersnd,  &c.  Wheieas,  we  lately  eom- 
manded  our  sheriff  of  9  that  he  should  omit  not  by  resson  of  any 

liberty  of  his  county,  but  that  he  should  enter  the  same,  (&o.,  redta^ 


(0  Tidd,  1023  (9th  edit)    See  slso  Pack  t.  Tarpleif,  9  A.  ft  E 

469. 

(*)  Bsmuit  T.  Apperley,  6  B.  ft  C.  630 ;  7  Will.  4  ft  1  Yiete.tf. 

(s)  Tidd.  1024,  (9th  edit)    WaiiU  t.  Bishop,  3  DowL  234 ;  1  C. 
M •  A«  607. 

(«)  BsnnitU  t.  AppsrUy,.^  B.  ft  C.  63^ 
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wrky)  sod  i^iereapon  oar  taid  sheriff  of  ,011  n- 

tomed  to  ,at  Wevtminster,  that  thosaid  C.  D,  was  a  beneficed 

daic,  that  is  to  eaj,  &c.,  and  that  he  had  not  any  gooda,  chattels,  or 
anjlaj  lee  in  his  bidliwick  whereof  he  oonld  cause  to  be  made  the  said 
£  ,  and  interest,  or  anj  part  thereof,  [or  at  returned  bjf  AeriffJ] 

Tberefbre  we  command  70a  that  70a  enter  into  the  said  rector7,  lor 
neangt,']  and  polish  chnrch  of  ,  and  take  and  seqnester  the 

into  yoor  possession,  and  that  70U  hold  the  same  in  7oar  pes- 
vntil  yoa  shall  have  lo^ed  the  said  £  ,  {or  moneys,]  and 

dbnaaid  of  the  rents,  tithee,  rent  cbargss  in  lien  of  tithes, 
direotioos,  fruits,  issnes,  and    profits  thereof,  and  other 
goods  in  ywor  diocese  of  uid  belonging  to  the  said 
y  aod  parish  efa«rok  of  ,  and  to  the  said  C.  D.,  as 

tiieraa^  to  be  roDdersd  to  the  said  jL  B^  whereof  the  said  C.  D.  is 
eoo^ioted,  and  what  yon  shall  do  therein  make  appear  to  ,  at 

Wastamuiter,  aforesaid,  immediatol7  alter  the  execnUon  hereof ;  and 
hsfv  you  there  then  this  writ  Witness,  &c  (Indorse  a$  before,  ad- 
Smg  efier  ^'  expenses  of  execation  ^  the  toorde,  "  and  sequestration." 


writ  is  obtained  by  motion  in  the  Excbeqner ;  Q) 
bvfe  in  the  Common  Fleas  it  issaes  ^thout  motion.  (')  liie 
bisikop,  who  is  in  the  same  position  as  a  sheriff,  issues  tiiere- 
vpon  m  warrant  of  sequestration,  directing  the  rento,  tithes, 
and  profito  to  be  8equestered.(')  It  is  enough  that  the 
sequestration  issue  before  the  writ  is  returnable,  and  it  may 
be  published  afterwards.  (^)  If  the  writ  of  sequestration  has 
omitted  to  order  the  interest  to  be  levied,  the  court  may 
refuse  to  allow  this  to  be  amended,  if  subsequent  write  have 
reached  the  bishop.  (*) 

The  write  of^.  fa.  de  ton.  eccL^  and  ofseq.  fac,  de  bon,  eecl, 
oootiniie  in  force,  notwitiistending  the  death  of  the  bishop  ;(*) 
and  the  profite  contioue  to  belone  to  tiie  execution  creoitor, 
until  all  the  debt  has  been  leyiea.(')  While  the  writ  is  in 
force,  the  incumbent  cannot  be  turned  out  of  the  parsonage 
boose ;  (')  but  otherwise  his  titie  is  ousted,(*)  and  he  has 


n)  JZ.  ▼.  Hind,  1  Dowl.  286;  SDowL  760. 

(S)  CandweU  t.  Colton,  10  C.  B.  575. 

(^  See  a  form  Pack  ▼.  Tarpley,  9  A.  ft  E.  469. 

m  BmmeU  t.  Apperiey,  6  B.  ft  C.  630. 

(•)  Watkms  T  Tarpley,  5  B.  ft  L.  226. 

m  Pk€k»  ▼.  Si.  JolwL  10  Exch.  895. 

M  Alderton  ?.  St.  AtOyn,  6  M.  ft  W.  150;  8  Dowl  228;  Moore 
-  Rameden^  7  A.  ft  £.  898;  Powett t.  Hibberd,  15  Q.  B.  129. 
^•/«  Paekt.  Tarpfy,  9  A.  ft  E,  468 :  1  P.  ft  D.  478. 

[•^  PoufeO  T.  H&Serd,  15  Q.  B.  129. 
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no  rigbt  to  haye  the  writ  returned,  thongh  he  may  obtain  « 
return  of  the  profits  reoeived  by  the  sequestrator. (*}  The 
bishop^s  authority  ceases  when  the  writ  is  returned,  and  ao  does 
the  priority  of  tne  execution  creditor ;  so  that  the  mode  of 
aroiding  these  consec^uences  is,  from  time  to  time  to  rule  the 
bishop,  merely  to  certify  to  the  court  what  he  has  done  under 
the  writ.(^)  The  bishop  is  bound  to  obey  the  orders  of  the 
court,  like  a  sherifif.O  The  successor  of  the  bbhop,  who  issued 
the  sequestration,  may  be  called  on  to  return  the  writ.(^)  If 
the  attorney  has  been  changed,  a  copy  of  the  order  and  the 
change  must  be  seryed  on  the  bishop  before  the  new  attorney 
can  rule  a  return.  (*)  J£  the  writ  is  returned  befoone  the 
execution  is  satisfied,  the  court  will  order  him  to  cancel  the 
return,  and  certify  what  he  has  done  under  the  writ.(*) 
And  it  is  not  a  sumcient  return  merely  to  state  the  debtor 
and  creditor  account ;  but  the  bishop  must  yerify  it.(0  TTie 
court  may  refer  to  the  Master  to  report  on  the  propriety  of 
the  allowances  and  deductions  in  the  sequestrator's  account 
returned  by  the  bishop.  (")  It  seems  the  bishop  must  be 
a  party  to  the  rule  seexing  to  set  aside  a  sequestration. (*) 
A  suspension  of  the  clerk  firom  his  office  operates  while  it 
endures,  in  respect  of  the  perception  of  pronts  like  amotion, 
not  only  against  the  clerk,  but  his  creditor.  (^*) 

Assignees  of  clergymen.'\ — ^A  warrant  of  attorney  given  to 
create  a  charge  on  the  benefice  will  be  set  aside.  (")  Where 
a  clergyman  becomes  insoWent,  the  income  of  die  benefice 
does  not  pass  to  his  assignees  under  1  &  2  Vict,  c  110, 
8.  55 ;(")  but  they  may  obtain  a  secjuestration  of  the  profits, 
and  the  order  for  their  appointment  is  a  sufficient  warrant  for 


(0  A.  ▼.  Bithop  of  London,  1  D.  ft  B.  486. 
(«)  Marsh  T.  Fat      ~ 


^atiMtt,  2  H.  BL  582;  Dimey  y.  Eyre,  Alooek  & 
Kapler,  34. 

(>)  See  Ph«1ps  y.  St,  John,  10  Exch.  895;  Hart  y.   VoOam, 
1  Bowl.  434. 
(*)  Ibid.;  Dawson  y.  Sumonds,  12  Q.  B.  830. 
(•)  PhUUps  y.  Berkeley,  6  Dowl  279. 
(•)  Alderlon  ▼.  St,  Aubyn,  6  M.  ft  W.  150;  8  DowL  223. 
(M  Elchin  ▼.  Hopkins,  7  Dowl.  146. 

(«)  Morris  y,  Phelps,  4  Exoh.  895 ;  Dawson  t.  Symonds,  12  Q.  B. 
830. 

(•)  See  Bishop  t.  Hoteh,  1  A.  ft  E.  183;  Smith  y.  WetherelL 
5  D.  ft  L.  278. 
Bunter ' 
Saltmarsh  ▼.  Heweti,  1  A.  ft  £.  812. 


(>•)  Bunter  y.  CressweU,  14  Q.  B.  825. 

(It)  Saltmarsh  ▼.  Hewett,  1  A.  ft  £.  81! 

(»)  Bishop  T.  Hatch,  1  A.  ft  £.  171;  2  N.  &  H.  498. 
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gnntiog  snch  86qaQ8tration.O)  Such  sequestration  operates 
only  from  the  time  of  publication,  and  does  not  extend  to 
arrears.  (')  The  assignees,  and  not  the  creditors,  are  entitled 
to  appty  for  an  account  of  the  moneys  received  by  the 
bishop. (*)  Where  the  insolvent's  attorney  negliffently  allows 
a  sequestration  to  continue  too  Ions  in  force,  ue  assignees 
may  sue  such  attorney  for  the  lo88.(4) 

Power  of  sequestrator  over  benefice.'] — ^The  seouestrator 
is  in  the  situation  of  a  buliff  of  the*  bishop  ;(M  but  his 
power  has  been  recently  enlarged  by  statute.  Tne  statute 
12  &  13  Vict,  c  67  extends  the  remedies  for  the  recovery 
of  the  profits  of  sequestered  benefices,  as  follows : — 

£vny  sequestrator  who  shall  he  appointed  by  a  bishop  or  other 
vdmaiy,  or  by  any  oompetent  EoelesiaBtical  Conrt,  to  levy,  collect,  gather 
or  neuTe  the  profits  of  any  ecclesiastical  benefice,  by  yirtne  or  in 
pnrraance  of  any  writ  of  fieri  /ados  de  bonit  eeduiattieis,  levari 
fadn  de  b<mis  ecelenatticit,  ieqitestrari/aeiatj  or  of  any  seqnestration 
made  or  iesaed  hy  anthority  of  law,  may  and  is  hereby  authorized  and 
empowered  from  time  to  time  to  bring  and  proeeente  any  action  at  law 
or  Bint  in  equity,  or  levy  any  distress,  or  take  any  other  proceeding  in 
his  own  name  as  the  sequestrator  of  such  bene^ce,  without  further 
dflseriptiofi,  for  the  reooTery  of  any  tithes,  tithe  rent-charge,  tithe  oom- 
poatioo,  or  suhetitntion,  obvention,  pension,  portion,  or  other  payment 
ibr  or  in  the  natnre  or  in  lien  of  tithe,  or  any  other  rent  or  annual 
aiun,  dnes,  or  fees  payable  to  the  incumbent  of  snch  benefice,  or  of 
any  messuages,  lands,  tenements,  or  hereditaments,  subject  to  such 
seqnestration,  or  of  any  rent,  due,  or  payment  resenred  or  made  payable 
to  the  incumbent  of  such  benefice,  under  any  lesse  of  or  ooyenant  or 
agreement  to  l«t  any  snch  messuages,  lands,  tenements,  or  hereditaments, 
tithes,  tithe  rent-chaige,  or  other  parcel  of  the  benefice  to  which  the 
qipointment  of  snch  sequeetrator  relates ;  provided  always,  that  nothing 
boon  contained  shall  be  construed  to  empower  the  sequestrator  of  any 
benefice  to  bring,  prosecute,  levy,  or  to  take  any  action,  suit,  distress, 
or  ether  proceeding  by  virtue  of  this  act,  except  against  the  incumbent  of 
mch  benefice,  which  might  not  lawfully  have  bera  brought,  prosecuted, 
kricd,  or  taken  by  the  incumbent  of  such  benefice^  if  such  benefice  had 
not  been  under  seqnestration;  provided  also,  that  no  sequestrator 
appointed  under  a  sequestration  issued  at  the  suit  or  instance  of  any 
creditor  shall  be  bonnd  to  oommence,  prosecute,  levy,  or  take  any  action. 


(1)  Smith  V.   WMereU,  5  D.  &  L.  278 :    PoweB  v.  Hibbert, 
U  Q.  B.  129. 

Waite  V.  Bishop,  3  Dowl.  234. 
Ex  parte  Moffat^  1  Jnr.  163. 

WethereU  v.  JWttu,  10  0.  B.  267:  see  Roaers  v.  Spenoe 
12a&F.700. 
(•)  Hardinffj.  HdO,  10 IL  ft  W.  48. 
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■ait,  distreM,  or  oUier  prooeediii|(  as  tfbrwaid,  uadir  the  pTOfino^ 
act,  nnleu  and  until  secoritj  to  be  approrvd  by  aaoh  seqiuatzatar  ihall 
be  givoi  bj  the  creditor  at  whose  aoit  or  instaooe  such  aeqaestratMB  afaall 
have  been  iaaned  for  indemnifjriDg  such  aeqneetrator,  and  the  biahop  or 
other  ordinary,  or  ecclesiastical  court  from  all  coata,  chai^ges  and  ex- 
pensea  incurnd,  or  to  be  incnrred,  in  the  commencement,  proaecntiflB,  or 
oondact  of  such  action,  suit,  or  distress,  or  other  proceeding  to  which  be 
or  they  reepectiTely  may  become  liable  in  consequence  thereof^  tbe 
expense  of  such  security  to  be  deducted  or  allowed  oat  of  any  money  to 
be  received  by  the  creditor  by  virtue  of  such  action,  suit,  distreea,  or 
other  proceeding.(i) 

The  payment,  or  render  to  toch  sequestrator  lawfully  entHkd, 
with  or  without  suit  by  the  party  thereunto  liaUe  of  asj  audi 
tithe,  tithe  rent-charge,  tithe  composition  or  substitution,  rent,  dnea, 
fees,  or  payment,  shall  effectually  diachaxge  the  party  '"■'""g  tbe 
same  from  all  liability  to  the  incumbent  ol  such  ben^oe  in  respect 
thereof,  and  that  such  sequestrator  aball  and  may  i^ply,  and  sbaC 
aoooont  for  the  moneys  received,  or  arising  under,  or  by  virtue  of  any 
such  render,  payment,  or  reooveiy  in  like  manner  as  other  goods  and 
profits  of  the  benefice  liable  to  sequestration,  provided  alwaja,  tbat 
nothing  herein  contained  shall  make  any  alteration  in  the  Uw  redacting 
the  application  of  the  money  received  by  a  sequestrator,  or  the  sacori^ 
to  be  given  by  him  for  his  duly  accounting  for  the  8ame.(*) 


(0  Sect  1.  (»)  Sect  2, 
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CHAPTER    XL 
HUNDBEDOBS. 

Ths  fiability  of  the  hundred  for  damage  done  hj  rioters 
acting  feloniouflij  is  regulated  by  7  &  8  &eo.  4,  c.  31.     For 
damage  done  under  30/.  the  remedy  is  at  petty  sessions.    If 
the  damage  done  to  the  plaintiff  is  above  30Z.,  Uie  plaintiff,  or 
hLs  aerrant  having  charge  of  the  property  injured,  must, 
within  seven  days  exclus]ve(*)  after  the  iDJury  is  committed, 
state,  on  oath  before  some  justice  residing  near  and  having 
jnriadiction,  the  names  of  the  offenders,  and  enter  into  a 
reoognizanoe  to  prosecute.  (')    All  the  persons  cognizant  of 
the  drcmnstances  should  be  examined  on  such  occasions 
before  the  madstrate.C)     But  in  the  first  instance  those 
servants  only  i^o  have  the  general  superintendence,  and  not 
those  ander  them  having  special  care  of  particular  portions 
only,  need  to  make  the  oath.(4)      Where  the  action  was 
birmight  for  maliciously  setting  on  fire,  it  was  held  that  a 
reveniotier  might  sue  for  injury  to  the  premises,  that  his 
oath  was  sofiicient  if  he  had  no  servant  on  the  premises, 
and  that  he  was  not  bound  to  state  his  suspicions  as  to  the 
ofienders.(*)    When  the  party  is  before  the  iustice,  he  sub- 
mits to  examination ;  but  it  is  enough  that  the  party  should 
take  a  deposition,  previously  prepared,  and  sweur  to  it,  if 
the  JQstioe  requires  nothing  further.  (*)    The  exAiinations, 


(I)  PeUew  V.  Wonford  Hundred,  9  6.  &  C.  135. 

(S)  7  &  8  G«o.  4. 0.  31,  B.  3 ;  Ball.  N.  P.  186. 

(*)  Rol/e  V.  EUhome  Hundred,  1  M.  &  M.  185;  Duke  of  Somer- 
ttt  T.  Mere  Hundred,  4  B.  &  C.  167;  6  B.  &  B.  247;  Neeham  ▼. 
Arm$tnmg^  1  B.  ft  Aid.  146. 

(« .  Lowe  ▼.  BrozUnoe  Hundred^  3  B.  &  Ad.  550. 

e)  9  Oeo*  If  c.  22:  Pelhw  ▼.  Wanfwd  Hundred,  9  B.  &  C.  134; 
4  H.  ft  B.  130. 

(•)  lAfwe  V.  Broxtowe  Hundred,  3  B.  ft  Ad.  550» 

[c.  L. — ^voL  ii.]  3  p 
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it  seems,  need  not  be  taken  down  in  writing;. (*)  The  actum 
must  be  brought  within  three  calendar  months  after  the  day 
on  which  the  offence  was  conimitted.(*)  It  is  not  decaded, 
whether  the  executor  of  a  term  for  years  can  sae  for  injoiy 
to  the  premises  sustiuned  in  the  lifetime  of  the  testator.(*) 

Writ  of  summons  and  service  and  appearance."] — ^The 
writ  of  summons  is  the  mode  of  commencing  the  action,  (*) 
and  should  be  addressed  "  to  the  inhabitants  of  the  hundred 
of  ,  in  the  county  of  ,^^  but  not  to  any  of  them  indi* 
vidually  by  name,  for  they  may  cease  to  be  inhabitants  before 
the  damacres  are  leviable.  (^)  ^^  Every  writ  issued  against 
the  inhabitants  of  a  hundred  or  other  like  district  may  be 
served  on  the  high  constable  thereof,  or  any  one  of  the  nigh 
constables  thereof,  and  every  such  writ  issued  against  the  in«> 
habitants  of  any  county  of  any  dty  or  town,  or  the  inhabitants 
of  any  franchise,  liberty,  city,  town,  or  phice  not  being  nart 
of  a  hundred,  or  other  like  district,  on  some  peaoe  omcer 
thereof. "(*)  ^^  hi^h  constable  or  peace  officer,  within 
seven  days  after  service,  must  give  notice  thereof  to  two 
justices  residing  in  and  acting  for  the  hundred,  &c.  ;  and  he 
then  enters  an  appearance  as  in  other  cases  on  behalf  of  the 
hundred,  and  acts  afterwards  according  to  his  in8tructions.(') 
If  the  two  justices,  to  whom  notice  of  service  must  have  been 
given,  so  advise,  the  constable  may  allow  judgment  to  go 
by  default.  (•) 

Costs  and  damages.'] — The  plaintiff,  if  successliil,  is  entitled 
to  his  costs  in  the  usual  wa^.(*)  If  the  plaintiff  is  non- 
suited,  the  hundred  will  be  entitled  to  costs. P*)  In  assessing 
the  damages  the  jury  are  to  consider,  wnat  sum  will  be 
necessary  to  repair  the  injury  and  replace  the  building  in 
the  state  it  was  in  when  the  outrage  was  committed,  and 
not  whether  the  plaintiff  was  likely  to  make  it  his  residence 
or  whether  it  was  suitable  for  such  residence. (")    The  high 


\ 


I)  Graham  t.  Beantree  Hundred,  Bull.  N.  P.  186 
*)  7  &  8  Geo.  4,  c.  31,  s.  3. 

Adam  v.  Bristol  Inhabitants,  2A.&£.389;4N.ftM.l44. 

2  Will.  4,  0.  39. 

Jackson  ▼.  Pearson,  1  B.  &  C.  804. 
•)  C.  L.  P.  Act,  1862,  s.  W. 

7  &  8  Geo.  4,  c.  31,  s.  4.    See  2  Wms.  Saond.  878  b. 

7  &  8  Geo.  4,  c.  31,  s.  4. 
)  Wiiham  ▼.  Hill,  2  Wils.  91;  2  Lord  Baym.  474. 
!•)  Greetham  r.  TheeU  Hundred,  3  Borr.  1723. 

II)  Duke  of  Newcastle  J.  BroztoweHundnd,  4:3.  icAiLV^. 
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ooDfltftble  is  reunbtmed  his  costs  in  defending  tbe  action  on 
prodncinff  tbe  bill  of  costs  and  proving  the  same  before  two 
justices  of  tbe  peace,  who  thereupon  make  an  order  on  the 
treasurer  of  tbe  county  or  division.  If  judgment  go  against 
the  plaJntiflT,  the  constable  is  reimbursed  in  the  same  way  for 
any  expenses  incurred  over  and  above  taxed  costs.  (') 

ExecMtiafL] — The  7  &  8  Geo.  4,  c.  31,  ss.  6,  14,  enacts 
that,  if  the  plaintiff  succeeds  in  tbe  action,  no  writ  of  execu- 
tion shall  fa«  executed  on  any  inhabitant  of  the  hundred  or 
tbe  constable ;  but  the  sheriff,  on  receipt  of  the  writ  of 
execution,  makes  his  warrant  to  the  treasurer  of  the  county, 
ooomianduig  him  to  pay  the  sum,  and  which  the  latter  is 
anthoriaed  to  do. 

^arm  of  Fieri  Facias  against  the  InhaMtants, 

^—  we  oommaiid  jon  that  of  the  gooda  aad  chattels  of  the  men 
inhabiting  within  the  hnndred  called  ,  in  joar  bailiwick,  jon 

eaase  to  be  made  £  ,  which  A.  B.,  lately  in  our  Court  of  , 

leoyTettd  a^ainft  the  said  men,  whereof  the  said  men,  inhabiting 
within  the  hnndred  aforesud,  are  convicted,  together  with  interest, 
&e.  ....  immediately  after  the  execution  hereof,  to  be 
icDdcrad  to  the  said  A.  B.,  and  that  yon  do  all  inch  things  is  bj  the 
statnte  passed  in  the  lecond  year  of  onr  reign  yon  are  authorized  and 
nqnned  to  do  in  this  behalf,  and  in  what  manner  yon  shall  have 
ezecatod  this  writ  make  appear,  &c. 


(>)  7  ft  8  Geo.  4,  c.  31,  s.  7. 
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CHAPTER  Xn. 

JUSTICES,  CONSTABLES,  AND  PARTIES  ACTING  UNDER 

STATUTES.      • 


1.  Jostices  of  the  Paioe. 

(a)  In  what  cases  actions  lie. 

(b)  Limitation  of  action. 

(c)  Notice  of  action. 

(d)  Venue  and  plea,  &c 

(e)  Costs. 


2.  Constables. 

3.  Special  bonmgh  and  oomntj 

constables. 

4.  Revenne  oflBcers. 

5.  Officers  and  persons    gene- 

ralij  acting  nnder  statataB. 


1.    Justices  of  the  Peace, 

The  actions  against  justices  of  the  peace  for  anything  done 
in  the  execution  of  their  duty  are  regulated  by  11  &  12  Vict, 
c.  44,  which  repeals  all  pnor  acts  relating  to  such  actions, 
and  applies  for  the  protection  of  all  persons  for  anything 
done  in  the  execution  of  their  office  in  aU  cases  in  which 
such  repealed  statutes  were  formerly  applicable.  (*) 

(a)  Actsdonewithin  hisjurisdicHan.'] — "Every action  here- 
after to  be  brought  against  any  justice  of  the  peace  for  any 
act  done  by  him  m  the  execution  of  his  dutj  as  such  justice, 
with  respect  to  any  matter  within  his  jurisdiction  as  such 
justice,  shall  be  an  action  on  the  case  as  for  a  tort,  and  in  the 
declaration  it  shall  be  expressly  alleged  that  such  act  was 
done  maliciously,  and  without  reasonable  and  probable 
cause,  and  if  at  tne  trial  of  any  such  action,  upon  the  general 
issue  being  pleaded,  the  plaintiff  shall  fail  to  prove  such 
allegation,  he  shall  be  nonsuit,  or  a  verdict  shall  bo  given 
for  the  defendant."(*) 


[ 


>)  11  &  12  Ylct  c.  44,  8.  18. 
»)  Ibid.  8.  1. 
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Aett  done  uriJQunU  jurisdieHonJ] — *'  For  any  act  done  hy  a 
jmtioe  of  the  peace  m  a  matter  of  which  by  law  he  has  not 
jmindiciion,  or  in  which  he  shall  have  exceeded  his  jurisdic- 
tion, any  person  injured  thereby,  or  "hj  any  act  done  under 
any  conviction  or  order  made,  or  warrant(^)  issued  by  such 
justice  in  an^  such  matter,  may  maintain  an  action  against 
such  justice  in  the  same  form,  and  in  the  same  case  as  he 
nufifat  luiYe  done  before  the  passing  of  this  act,  without 
mudnff  any  allegation  in  his  declaration  that  the  act  com- 
plained of  was  done  maliciously,  and  without  reasonable 
and  probable  cause :  provided,  nevertheless,  that  no  such 
action  shall  be  brought  for  anything  done  under  such  con- 
▼iction  or  order,  until  after  sudi  conviction  shall  have  been 
quashed,  either  upon  appeal  or  upon  application  to  Her 
Majesty's  Court  of  Queen's  Bench ;  nor  shall  any  such  action 
be  brought  for  anything  done  under  any  such  warrant,  which 
ahall  have  been  issued  bv  such  justice  to  procure  the  appear- 
ance of  such  party,  and  which  shall  have  been  followed  by 
a  conviction  or  order  in  the  same  matter,  until  after  such 
ooBviction  or  order  shall  have  been  so  quashed  as  aforesaid  j 
or  if  such  last-mentioned  warrant  shall  not  have  been 
followed  by  any  such  conviction  or  order,  or  if  it  be  a 
warrant  upon  an  information  for  an  alleged  indictable 
ofibnoe,  nevertheless,  if  a  summons  were  issued  previously 
to  BDch  warrant,  and  such  summons  were  served  upon  such 
penon  either  personally  or  by  leaving  the  same  for  him  with 
aome  person  at  his  last  or  most  usuiu  place  of  abode,  and  he 
did  not  appear  according  to  the  exigency  of  such  summons, 
in  sodb  case  no  such  action  shall  be  maintained  against  such 
jvatioe  for  anything  done  under  such  warrant."('J 

Convietionlnfone^  and  warrant  by  another  justice,^ — "Where 
a  conviction  or  order  shall  be  made  by  one  or  more  justice 
or  justices  of  the  peace,  and  a  warrant  of  distress  or  of  com- 
mitment shall  be  granted  thereon  by  some  other  justice  of 
the  peace  hon&Jide  and  without  collusion,  no  action  shall  be 
brought  against  the  justice  who  so  |;ranted  such  warrant, 
by  reason  of  any  defect  in  such  conviction  or  order,  or  for 
any  want  of  jurisdiction  in  the  justice  or  justices  who  made 


(0  See  BeueU  ▼.  WiUon,  1  R  &  B.  489. 

(')  11  ft  12  Viet  e.  44,  •.  2.  The  nodes  of  action  required  (lee 
jMe^,  p.  705)  may  be  giren  before  the  qaashing  of  the  order,  the  caose 
of  aetioa  beiog  complete  before  the  qnashiD^,  which  is  only  a  condition 
to  the  prosecution  of  the  action,  like  the  dehTory  of  an  attorney's  signed 
btU  ofeosts.    Hayhek  v.  Sparke,  1  £.  &  B.  471. 

3  P  3 
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the  same,  but  the  action,  if  any,  shall  be  brought  against 
the  justice  or  justices  who  made  such  conviction  or  order/\^} 

Warrant  for  poor  rate."] — "Where  any  poor  rate  shall  be 
made,  allowed,  and  published,  and  a  warrant  of  distress  shall 
issue  against  any  person  named  and  rated  therein,  no  action 
shall  be  brought  against  the  justice  or  justices  who  shall 
have  granted  such  warrant  by  reason  of  any  irregularity  or 
defect  in  the  said  rate,  or  by  reason  of  such  person  not  being 
liable  to  be  rated  therein,  and  that  in  all  cases  where  a  dis- 
cretionary power  shall  be  given  to  a  justice  of  the  peace  by 
any  act  or  acts  of  Parliament,  no  action  shall  be  brought 
against  such  justice  for  or  by  reason  of  the  manner  in  which 
he  shall  have  exercised  his  discretion  in  the  executioii  of 
any  such  power."(') 

Mode  of  trying  legality  of  actJ] — "In  all  cases  where  a 
justice  or  justices  of  the  peace  shall  refuse  to  do  any  act 
relating  to  the  duties  of  his  or  their  office  as  such  justice  or 
justices,  it  shall  be  lawful  for  the  part}',  requiring  such  act  to 
De  done,  to  apply  to  the  Court  of  Queen^s  Bench  upon  an 
affidavit  of  the  facts  for  a  rule,  calling  upon  such  justice  or 
justices,  and  also  the  party  to  be  affected  by  such  act,  to 
show  cause  why  such  act  should  not  be  done;  and  if^  after 
due  service  of  such  rule,  good  cause  shall  not  be  shown 
against  it,  the  said  court  may  make  the  same  absolute,  with 
or  without,  or  upon  payment  of  costs,  as  to  them  shall  seem 
meet ;  and  the  said  justice  or  justices,  upon  being  served 
with  such  rule  absolute,  shall  obey  the  same,  and  shall  do 
the  act  required ;  and  no  action  or  proceeding  whatsoeTer 
shall  be  commenced  or  prosecuted  against  such  justice  or 
justices  for  having  obeyed  such  rtde  and  done  such  act  so 
thereby  required  as  aforesaid."(*) 

After  conviction  confirmed^  no  action,'] — "In  all  cases  wheire 
a  warrant  of  distress,  or  warrant  of  commitment  shall  be 
granted  by  a  justice  of  the  peace  upon  any  conviction  or 
order,  which  either  before  or  afler  the  granting  of  such 
warrant  shall  have  been  or  shall  be  confirmed  upon  appeal,  no 
action  shall  be  brought  against  such  justice,  who  so  granted 
such  warrant,  for  anything  which  may  have  been  done  under 


(*)  11  &  12  Yiot  0.44,1.3, 
(«)  Ibid.  8.  4. 
(*)  ibid,  8.  6. 
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Ihe  nme,  by  reason  of  any  defect  in  such  conviction  or 
arder.'XO 

Settmg  oiide  action  wrongly  brought.'} — ^*In  all  cases,  where 
by  this  act  it  is  enacted,  that  no  action  shall  be  brought 
under  particalar  drcumstances,  if  any  snch  action  shall  be 
brought,  it  shall  be  lawful  for  a  jud^e  of  the  court,  in  which 
the  same  shall  be  brought,  upon  application  of  the  defendant, 
and  apcni  an  affidavit  of  facts,  to  set  aside  the  proceedings 
in  SEocn  action  with  or  without  costs,  as  to  him  shall  seem 

(0 


(d)  lAmkatum  of  action.'] — **No  action  shall  be  brought 
against  any  justice  of  the  peace  for  anything  done  by  him  in 
the  execution  of  his  office,  unless  the  same  be  commenced 
within  six  calendar  months  next  afler  the  act  complained  of 
diaU  hare  been  committed,*X')  *•  ^*  exclusive  of  tne  day  of 
eommitting  the  act.(^)  The  time,  in  the  case  of  a  distress 
for  dmrch  rates,  was  calculated  irom  the  day  on  which  the 
distress  was  sold.(*)  It  is  enough  if  any  part  of  an  imprison- 
ment was  within  the  six  month&(*) 

(c)  Notice  of  action,'] — **  No  such  action  shall  be  com- 
menced against  any  such  justice  of  the  peace  until  one 
calendar  monik,  at  least,  atter  a  notice  in  writing  of  such 
intended  action  shall  have  been  delivered  to  him,  or  left  for 
him  at  his  usual  place  of  abode  by  the  party  intending  to 
commence  such  action,  or  b^  his  attorney  or  agent,  in  wmch 
said  notice  the  cause  of  action,  and  the  court  in  which  the 
same  is  intended  to  be  brought,  shall  be  clearly  and  explicitly 
stated,  and  upon  the  back  thereof  shall  be  indorsed  the  name 
and  place  of  abode,  or  of  business,  of  the  said  attorney  or 
agent,  if  such  notice  have  been  served  by  such  attorney  or 
agent-^C) 

In  what  coaes,"] — ^The  magistrate  is  entitled  to  this  notice, 
when  he  bona  fide  and  reasonably  believes,  that  he  was 
acting  in  the  character  of  a  justice,  and  in  the  execution  of 


(1)  11  ft  12  Yict  c.  44,  8.  6. 

(*)  Ibid.  s.  7. 

(»)  Jbtd.  B.  8. 

(«}  Hardy  v.  Ryle,  9  B.  ft  G.  603  ;  Young  r.  Higgon,  6  M.  ft  W. 

(>)  CoOinM  T.  Rote,  o  M.  ft  W.  194  ;  7  Dowl  796 
(•)  Money  t.  Johmon^  12  Esst,  67. 
O  11  ft  12  Yict.  0.  44,  s.  9. 
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his  duty;  (*)  and  it  is  necessaiy,  in  cases  where  he  htm  acted 
within  his  jurisdiction,  eyen  though  he  may  have  acted 
maliciously,  and  ¥rithout  probable  cause.(')  If^  howeTert 
the  act  has  no  reference  to  his  character  as  a  magistnte, 
no  notice  is  necessary  ;(*)  as,  where  the  action  Is  for  his  not 
being  duly  qualified,  («)  or  where  he  bond  fide  belieyed  be 
was  a  magistrate,  but  was  in  fiict  not  so.(*)  The  notice  is 
not  the  less  necessary,  because  the  justice  may  not  bave 
known  of  Us  privilege  of  receiving  notice.  (*)  It  is  for  the 
judge  to  decide  whether  the  notice  is  necessary ;  and,  it 
seems,  the  question  of  hona  fides  is  not  to  be  left  to  the 
jury;  at  all  events,  that  question  does  not  arise,  where  the 
action  is  for  acting  maliciously,  and  without  probable 
cause.  (')  A  tender  of  amends  by  the  justice  does  not  dis- 
pense with  proof  of  the  notice.  (") 

By  trAom.! — ^The  notice  must  be  given  by  the  plaintiff 
himself,  or  by  his  attorney  or  agent.  (*)  It  may  be  gircn 
by  the  prochein  amy  of  an  infant,  though  he  is  not  the 
prochein  amy  on  the  record.  (^*)  Where  a  notice  was  given 
on  behalf  of  two,  one  having  died  and  the  other  bringing 
the  action,  it  was  held  insufficient.  (")  Where  it  was  sisned 
by  the  party,  but  indorsed  by  his  attorney,  it  was  held 
8ufficient.(») 

Form  of  notice.'] — ^The  notice  should  be  addressed  to  the 
defendant  in  a  more  formal  mode  than  an  ordinary  letter,  (^*) 
though  it  is  not  construed  vrith  the  strictness  of  a  pleading.(>^) 
The' cause  of  action,  and  the  court  in  which  the  action  is 


(>}  Read  v.  Coker,  13  G.  B.  850 ;  Cann  v.  Clipperton^  10  A.  ft  B. 
682 ;  Booth  v.  Cliv^  10  G.  B.  827 ;  Horn  v.  Thombormi^h^  3  Eich. 
846. 

(<)  Kirby  v.  Simpton^  10  Exeh.  S^S. 

(I)  Jamea  v.  Saundera^  10  Bing.  429 ;  4  H.  &  Sc.  316. 

O)  WriafU  v.  Horton^  Holt,  458. 

(»)  Copland  r.  Powell,  1  Bing.  369;  EughM  v.  BuckUmd^  15 
M.  &  W.  356 ;  Litter  v.  Barrow,  9  A.  &  £.  651. 

(•)  Ready.  Coker,  13 G.  B.  850. 

n  Kirhy  v.  Simpeon,  10  Ezch.  358;  see  Cm;  v.  Reid^  13  Q.  B. 
568. 


•)  Martini  r.  Upeher,  3  Q.  B.  662. 

•)  ll&12Victc.  44.8.  9. 

M)  De  Gondovin  t.  Lewie,  10  A.  &  E.  117. 

11)  Pilkington  v.  Riley,  3  Exch.  739. 

>>)  Morgan  v.  LeaehjlO  M.  &  W.  558. 

i«)  Lewis  V.  Smith,  Holt,  N.  P  a  27. 

>«)  Jonee  v.  Bird,  6B.&  Aid.  837. 
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to  be  brought,  must  be  dearljr  and  ezpticitly  rtated.P) 
Other  matterB,  such  as  the  addition  and  residence  of  the 
defendant,  the  form  of  action,  the  names  of  all  the  parties 
intended  to  be  included,  are  not  essential ;  and  a  mistake  as 
to  the  number  of  the  parties  is  not  fatal. (')  If  the  act  was 
within  the  justice's  jarisdiction,  being  within  sect.  1  of  the 
statute,  the  notice  must  allege  that  the  act  was  done 
^'  malidouslj,*'  and  it  is  not  enough  to  saj  "  ¥rithout  reason- 
able or  probable  cause."(*)  The  time  and  place  of  the  act 
should  be  stated  with  reasonable  certainty.(*3 

Fwm  of  Notice  of  Action  by  ike  Attorney. 

To  C.  D^  of  ,  Esq.,  acting  as  one  of  Her  Majesty's  Josdoes  of 

the  Peace,  for 

I  do  berehr,  as  the  attorney  [or  sgent]  of  and  for  A.  B.,  of  , 

aeeording  to  the  fbnn  of  the  statate  in  each  case  made  and  prorided, 
give  yoa  nciice  that  the  said  A.  B.  will  at  or  soon  after  the  expiration 
flf  ene  calendar  month  from  tbe  time  of  jonr  being  senred  with  this 
Dotioe,  canse  a  writ  of  eommons  to  be  sned  oat  of  Her  Majesty's  Coart 
of  ,  against  70a  at  the  Buit  of  the  said  A.  B.,  and  proceed  there- 

Qpoo  aeeording  to  law.    For  that  you,  the  said  C.  D.,  on  the  day 

of  ,  at  ,  [here  tpeeify  with  precuion  the  caute  0/ actum, 

ghmg  <Ae  Ume  and  plaee,  thutf  **  yoa  asBsnlted  the  said  A.  B.,  and 
eaaaed  him  to  be  apprehended  by  a  policeman,  and  to  be  detained  and 
lupt  m  prison  at  ,  for  a  space  of  hoars,"]  to  the  damage 

of  the  said  A.  B.  of  £  •  Dated  the 

P.  A.,  of  ,  attorney  for  the  said  A.  B. 

[There  wmet  he  mdoraed  on  ike  notice  ike  name  and  addrets  qf  the 
attorney,  ae,  "  P.  A^  of  No.        ,  street,  in  the  parish  of  , 

sod  eounty  of  ,  attorney  for  the  within-named  A.  B.  of  , 

in  the  parish  of  ,  in  the  oonnty  of  .] 

Indorsement  on  notice.^ — On  the  back  of  the  notice  must 
be  indorsed  the  name  and  place  of  abode  of  the  party  intend- 
ing to  sue,  and  also  that  of  the  attorney  or  agent,  if  it  is  he 
who  serves  it.(*)  It  is  sufficient  to  srre  the  initial  of  the 
attorney's  christian  name,(*)  or  those  of  the  firm.(')   ^^  Given 

(!)  11  ft  12  Tiet  e.  44,  s.  9,  ante,  p  705. 

(S)  Breeee  v.  Jerdein,  12  L.  J.  124,  Q.  B. ;  Hollingworth  ▼. 
Pabner,  4  Ezch.  267  ;  Pilkington  t.  Riiey,  3  Exch.  739. 

(s)  Tmylor  v.  NnJUld,  3  E.  &  B.  724. 

(«)  Leary  v.  Patrick.  15  Q.  B.  266 ;  JachUn  r.  Fytche,  14  M,  ft 
W.  381;  PrickeU  t.  Greatrex,  8  Q.  B.  1020;  Breete  t.  Jerdem, 
4  Q.  B.  665;  Martme  ▼.  Upeher,  3  Q.  B.  662. 

(*)  11  ft  12  Tiet  e.  44,  s.  9. 

(•)  Maykew  ▼.  Locke,  7  Tsont  63. 

(-)  Jameej.Steift,iB,&C.eSli  1D.&B.625, 
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under  my  hand  at  Durham  "  is  an  insufficient  addreas,  for 
it  denotes  only  the  place  of  signature. (^)  It  is  aufficieiit 
that  a  firm  of  attorneys  sign  it,  wongh  the  firm  is  diaaolTed 
before  the  action  is  brought.(*) 

When  and  how  served."] — ^The  notice  must  be  served  one 
ci^lendar  month  before  the  action  is  brought ;  (*)  and 
the  days  of  serving  the  notice  and  of  brin^g  the  action 
must  be  excluded  from  the  computation.(M  The  notice 
either  may  be  personally  served,  or  may  be  len  for  the  defen- 
dant, at  his  usual  place  of  abode.  (*)  The  notice,  in  cases 
where  the  justice  had  no  jurisdiction,  may  be  given  be£>re 
the  quashing  of  the  order,  the  act  itaelf  being  the  cause  of 
action,  and  such  cause  of  action  being  complete  before  Ihe 
quashing,  though  the  action  itself  cannot  be  brought  until 
afber  the  qua8hmg.(*) 

(d)  Venue  and  plea,'] — "In  every  such  action  the  i?en««  shall 
be  laid  in  the  county  where  the  act  complained  of  was  com- 
mitted, or  in  actions  in  the  County  Court,  the  action  most 
be  brought  in  the  court  within  the  district  of  which  the  act 
complained  of  was  committed,  and  the  defendant  sbaD  be 
allowed  to  plead  the  general  issue  therein,  and  to  give  any 
special  matter  of  defence,  excuse,  or  justification  in  evidenoe 
under  such  plea,  at  the  tnal  of  such  action ;  provided  always, 
that  no  action  shall  be  brought  in  any  sucui  County  Court 
l^inst  a  justice  of  the  peace  for  anything  done  by  him  in  the 
execution  of  his  office,  if  such  justice  shaS  object  thereto,  and 
if  within  six  days  af%«r  being  served  with  a  summons  in 
any  such  action,  such  justice,  or  his  attorney  or  agent,  shall 
give  a  written  notice  to  the  plaintifiT  in  such  action,  that  he 
objects  to  being  sued  in  su(Ui  County  Court  for  such  canse 
of  action,  all  proceedings  afterwards  had  in  such  County 
Court  in  any  such  action  shall  be  null  and  void.*'(^)  The 
plea  must  have  the  words  "by  statute'*  inserted  in  the 
margin.(*) 


(>)  Taylor  y.  Fenwiek,  7  T.  B.  636. 

f')  HoUinfftaorth  t.  Palmer,  4  Ezch.  267* 

r»)  11  &  12  Vict.  c.  44,  B.  9. 

[♦)  Young  t.  Higgon^  6  M.  &  W.  49. 

»)  11  &  12  Vict.  e.  44,  s.  9. 

•)  Hayloek  v.  Sparke,  1  £.  &  B.  471. 

')  11  &  12  Vict.  c.  44,  i.  10. 

<)  See  Bole  PL  21  T.  T.  1853,  ante,  182. 
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Tender  and  payment  into  court,'] — *'  In  every  sach  case, 
alter  notice  of  action  shall  be  so  given  as  aforesaid,  and 
before  such  action  shall  be  commenced,  such  jnstice,  to 
whom  SQch  notice  shall  be  given,  may  tender  to  the  party 
complaining,  or  to  his  attorney  or  asent,  such  sum  of  money 
as  he  may  think  fit  as  amends  for  uie  injnir  complained  of 
in  such  notice ;  and  after  such  action  shall  nave  been  com- 
menoed,  and  at  any  time  before  issued  joined  therein,  such 
defendaiit,  if  he  have  not  made  such  tender,  or  in  addition 
to  such  tender,  shall  beat  liberty  to  pay  into  court  such  sum 
of  money  as  he  may  think  fit,  and  which  said  tender  and 
payment  of  money  into  court,  or  either  of  them,  may  ailer- 
wuds  be  given  in  evidence  by  the  defendant  at  the  txial 
under  the  general  issue  afores<dd ;  and  if  the  jury  at  the 
trial  shall  be  of  opinion,  that  the  plaintifiT  is  not  entitled  to 
damages  beyond  the  sum  so  tendered  or  paid  into  court, 
then  they  shall  give  a  verdict  for  the  defendant,  and  the 
plaintiff  shall  not  be  at  liberty  to  elect  to  be  nonsuit, 
and  the  sum  of  money,  if  any,  so  paid  into  court,  or  so  much 
thereof  as  shall  be  sufficient  to  pay  or  satisfy  the  defendant's 
<»stB  in  that  behalf,  shall  thereupon  be  paid  out  of  court  to 
him,  and  the  residue,  if  any,  shall  be  paid  to  the  plaintiff;  or 
if,  where  money  is  so  paid  into  court  in  any  such  action,  the 
plaintiff  shall  elect  to  accept  the  same  in  satisfaction  of  his 
damages  in  the  said  action,  he  may  obtain  firom  any  judge 
of  the  court,  in  which  such  action  shall  be  brought,  an  grder 
that  such  money  shall  be  paid  out  of  court  to  him,  and  that 
the  defendant  shall  pay  him  his  costs  to  be  taxed,  and  there- 
upon the  said  action  shall  be  determined,  and  such  order 
shall  be  a  bar  to  any  other  action  for  the  same  cause. "(0 

When  pUdntiff  nonsuited^  or  verdict  against  him,'] — **If  at 
the  trial  of  any  such  action  the  plaintiff  shall  not  prove  that 
anch  action  was  brought  within  the  time  hereinbefore  limited 
in  that  behalf,  or  that  such  notice  as  aforesaid  was  given  one 
calendar  month  before  such  action  was  commenced,  or  if  he 
shall  not  prove  the  cause  of  action  stated  in  such  notice,  or 
if  he  shall  not  prove  that  such  cause  of  action  arose  in  the 
county  or  place  laid  as  venue  in  the  margin  of  the  declaration, 
or,  when  such  plaintiff  shall  sue  in  the  County  Court,  within 
the  district  for  which  such  court  is  holden,  then  and  in  every 
such  case  such  plaintiff  shall  be  nonsuit,  or  the  jury  shaU 
give  a  verdict  for  the  defendant. ''(*) 

(•)  11  &  12  VicU  a  44,  s.  U. 
(>)  Ibid.  s.  12. 
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What  damages."] — ^'  In  all  cases,  where  the  plaintiff  in  an  j 
such  action  shall  be  entitled  to  recoYer,  and  ne  shall  pro^e 
the  leyying  or  payment  of  any  penalty  or  sum  of  monej 
under  any  conyiction  or  order  as  parcel  of  the  damages  he 
seeks  to  recoyer,  or  if  he  proye  that  he  was  impnaovied 
under  such  conyiction  or  onler,  and  shall  seek  to  recoyer 
damages  for  any  such  imprisonment,  he  shall  not  be  entitled 
to  recover  the  amount  of  such  penalty  or  sum  so  leyied  or 
paid,  or  any  sum  beyond  the  sum  of  twopence,  as  damages 
for  such  imprisonment,  or  any  costs  of  smt  whatsoeyer,  if  it 
shall  be  proyed  that  he  was  actually  guilty  of  the  offence  of 
which  he  was  so  convicted,  or  that  he  was  liable  by  layr  to 
pay  the  sum  he  was  so  ordered  to  pay,  and  with  respect  to 
such  imprisonment,  that  he  had  undergone  no  greater 
punishment  than  that  assigned  by  law  for  the  offence  of 
which  he  was  so  convicted,  or  for  nonpayment  of  the  sum 
he  was  so  ordered  to  pay.'X') 

(«)  Costs,'] — ^^If  the  plaintiff  in  any  such  action  shall 
recover  a  verdict,  or  the  defendant  shall  allow  judgment  to 
pass  against  him  by  default,  such  plaintiff  shall  be  entitled 
to  costs  in  such  manner  as  if  this  act  had  not  been  passed, 
or  if  in  such  case  it  be  stated  in  the  declaration,  or  in  the 
summons  and  particulars  in  the  County  Court,  (if  he  sae  in 
that  court,)  that  the  act  comphuned  of  was  done  malicioasly 
and  without  reasonable  and  probable  cause,  the  plaintiff^  if  he 
recover  a  verdict  for  any  damages,  or  if  the  defendant  allow 
judgment  to  pass  against  him  by  default,  shall  be  entitled  to 
his  AiU  costs  of  suit  to  be  taxed  as  between  attorney  and 
client ;  and  in  every  action  affainst  a  justice  of  the  peace 
for  anything  done  by  him  in  the  execution  of  his  office,  the 
defendant,  if  he  obtain  judgment  upon  verdict  or  otherwise, 
shall  in  all  cases  be  entitled  to  his  full  costs  in  that  behalf^  to 
be  taxed  as  between  attorney  and  client. ''(*j 

MetropoUlan  police  magisirates,'] — ^The  magistrates  of  the 
metropolitan  police  courts  are  protected  against  actions  done 
in  pursuance  of  the  Metropolitan  Fohce  Acts.^*)  The 
notice  of  action  must  be  according  to  the  terms  pomted  out 

O)  11  &  12  Vict  c.  44,  8.  13. 

(«)  Ibid.  8.  14.  See  Gray  on  Costs,  p.  246,  as  to  the  apparent  eoo> 
flict  between  these  two  sections. 

0)  10  Geo  4,  c.  44 ;  2  &  3  Vict  c.  71 ;  and  3  &  4  Yict  c.  84 ;  whirk 
are  not  local  and  personal  acts  within  6  &  6  Yict  c.  97 ;  Bumeil  t. 
Cox,  9  Q.  B.  617. 
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ill  10  Geo.  4,  c.  44,  s.  41,  and  2  &  3  Vict.  c.  71,  ».  53. 
The  Tenae  must  be  laid  in  the  county  of  Middlesex,  and 
though  the  act  done  was  within  the  ordinary  province 
of  a  county  justice  of  the  peace,  the  action  a^nst  him 
must  be  commenced  within  three  and  not  six  calendar 
months,  (i) 

2.  Constables, 

Actions  against  constables,  and  persons  acting  under  their 
orders,  must  be  brought  within  six  calendar  months  afler 
the  caose  of  action  accrued ;  and  any  constable  acting  bond 
fiie,  bdieving  he  is  doing  his  duty,  is,  though  mistaken, 
within  the  protection  of  the  act  24  Geo.  2,  c.  44,  s.  8.(*) 
But  if,  having  a  warrant  to  take  the  goods  of  A.,  he  bofUi 
Jide  seize  those  of  B.,  he  is  not  protected,  as  he  is  not  then 
acting  in  obedience  to  the  warrant.  (") 

Demand  of  perusal  and  copy  of  ivarrani.'] — No  notice  of 
action  is  necessary.  But  when  the  constable,  or  other 
person  has  acted  under  a  warrant  under  the  hand  and  seal 
of  the  justice  of  the  peace,  the  plaintiff  must  make  a  demand 
in  writing  for  a  perusal  and  copy  of  this  warrant.  This 
demand  in  writing  is  signed  by  the  party  or  his  attorney,  (*) 
and  must  be  left  by  him,  or  the  attorney's  clerk,  at  the  usual 
abode  of  the  proposed  defendant ;  (*)  and  though  no  time 
need  be  specified,  the  demand  is  not  bad  for  naming  a  less 
tame  than  six  days.(')  If  the  perusal  or  copy  be  not  granted 
within  six  days  after  service,  or  before  action  brought,(')  then, 
imless  the  plaintiff  has  waived  his  demand, (*)  he  may  bring 
his  acdon  against  the  constable  alone,  without  joining  the 
jusdce.  If,  however,  the  copy  of  the  warrant  be  duly  granted, 
then  the  justice  must  be  made  a  co-defendant,  and  on  proof 
of  the  warrant,  the  verdict  must  be  for  the  constable,  and 
if  a  verdict  be  found  against  the  justice,  the  plaintiff  will 
recover  the  costs  payable  by  him  to  the  constable.  (*)    If 


(*)  Haxddine  ▼.  Grwe,  3  Q.  B,  907;  3  G.  &  D.  210;  MilUr  ▼. 
Lsather,  22  L.  J.  7&  Q.  B.,  M.  C. 

Oosden  r.  Blphiek,  4  Exch.  446. 
Munday  ▼.  Stxtbbt,  1  L.  M.  &  P.  675. 
Jory  T.  Orchard^  2  B.  &  P.  42. 

Clarke  v.  Davey,  4  Moore,  465 ;  Clarke  t.  Woods,  2  Ezoh.  396. 
CoUins  V.  Rote,  6  M.  &  W.  194 ;  7  DowL  796. 
Janes  t.  Vatufhan,  6  East,  445. 
Atkifis  V.  Kilby,  11  A.  &  £.  777 ;  4  P.  A  D.  145. 
(•)  24  Geo.  2,  c.  44,  s.  6. 

[C.  JU-voL  ii.]  3  Q 
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the  justice  has  not  been  made  a  co-defendant  when  he  ought 
to  be  so,  the  defendant  will  be  entitled  to  a  Terdict,  thoagh 
the  warrant  may  have  been  made  without  jurisdiction,(*) 
and  provided  the  constable  complied  with  the  demand.  (^) 
The  mere  fact  of  the  justice  being  joined  as  a  def^dant 
does  not  entitle  the  constable  to  a  verdict,  unless  be  has 
complied  with  the  demand.  (*)  The  constable  is  not  excused 
from  compl}ring  with  the  demand,  though  the  plaintiff  had 
obtained  a  copy  previously.  («) 

Form  of  Demand  of  Perusal  and  Copy  of  WarrttnL 

To  C.  D. 

I  do  hereby,  as  the  attorney  [^or  agent]  of  and  for  A.  B.,  of  , 

according  to  the  form  of  the  statote  in  snch  case  made  and  provided, 
demand  of  you  the  penual  and  copy  of  the  warrant,  by  virtue  or  noder 
coloor  of  which  you  did  on  or  abont  the  day  of  laat,  arreat 

and  take  into  costody  [or  at  the  cote  may  he]  the  said  A.  B. 

Dated,  &c 

P.  A.,  of  ,  attorney  for  the  said  A.  B. 

^liere  the  constable  acted  in  a  manner  not  authorised  bj 
the  warrant,  no  demand  of  the  perusal  or  copy  thereof  is 
necessary.  (*) 

Pleadings,'] — ^The  venue  must  be  laid  in  the  county  where 
the  acts  complained  of  were  committed.  (*)  The  constable, 
as  defendant,  may  plead  the  general  issue,  adding  in  the 
margin  ^*  by  8tatut.e,^'(')  and  then  give  the  special  matter  in 
evidence.  (■) 

Costs.'] — If  the  defendant  succeed,  he  is  entitled  to  his 
full  costs, (*)  provided  the  judge  who  tried  the  cause  shall 
certify  that  such   action  was  brought  against  him  as  a 


(0  See  Atkins  t.  Kilby,  U  A.  &  £.  777. 
(M  Lyons  t.  Golding,  3  C.  &  P.  586, 
(>)  diarke  T.  Woods,  2  Ezch.  395. 
«)  Ibid. 

•)  Peppercorn  v.  Hoffman,  9  M.  &  W.  618 :  Jonet  v.  ChaptmmL. 
M.  AW,  124;  IToye  V.  SwA,  1  M.  &  Gr.  775 ;  2ScN.R.86. 
"  7  A  8  Geo.  4,  o.  29,  s.  76;  c,  80,  s.  41;  21  Jac  1,  o,  12, s. & 
Bule  PI.  21  T.  T.  1863,  ante,  p.  182. 
21  Jac.  1,  0. 12 ;  RowcUffe  t.  Mwray,  Car.  &  H.  513. 
5&  6  Yict  c  97,  s.  2;  21  Jac.  L  o.  12. 
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pnblic  officer,  for  BOinetlimg  done  by  him  in  execution  of 
m  dutj.Q)    No  suggestion,  it  seems,  for  the  costs  is  neces- 

3.  ^>ecial  cofutables.']— Where  special  constables  acting 
wider  1  &  2  WiU.  4,  c.  41  are  sued,  the  venue  must  be  laid  in 
the  county  where  the  act  was'done.  A  calendar  month's  notice 
of  action  must  be  given. (»)  The  action  must  be  commenced 
within  tax  calendar  months  after  the  act  is  done.  The 
oefendant  maj  plead  the  general  issue  and  give  the  special 
matter  in  endence,  or  nmy  tender  amends  or  pay  money 
into  court;  and  "  if  a  verdict  shall  pass  for  the  defendant, 
or  the  plaintiff  shall  become  nonsuit,  or  discontinue  any  such 
action  after  issue  joined,  or  if,  upon  demurrer  or  otherwise, 
^?  R  ^*  «fa*ll  be  given  agunst  the  plaintiff,  the  defendant 
shall  recover  his  fill  costs  as  between  attorney  and  client, 
MHlhaTB  the  like  remedy  for  the  same  as  any  defendant  hath 
by  Uw  m  other  cases ;  and  thoujgh  a  verdict  shall  be  given 
for  the  plaintiff  in  any  such  action,  such  phiintiff  shall  not 
hare  costs  Sjgainst  the  defendant  unless  the  judge,  before 
whom  the  trial  shall  be,  shall  certify  his  approbation  of  the 
«tion  ind  of  the  verdict  obtained  thereon."(*) 

Ccmt^  poUce  constable.'] — The  county  police  have  the 
ame  privileges  as  special  constables.  (»)  If  a  warrant  is 
Mdreaed  to  a  parisn  constable,  and  a  county  constable 
^ixecates  it,  he  does  not  act  in  obedience  to  the  warrant.(«) 

3/efropo/itan  police  constables.'] — ^The  metropolitan  police 
haTe  the  same  privileges.(')    The  Metropolitan  Police  Acts 

{')  Pmny  T.  Wade,  7  Sc  484;  7  Dowl.  440;  WelU  ▼.  Ody,  3 
potlTjg;  2  a  M.  K.  128;  Johnson  y.  Stanton,  2  B.  &  C.  621 ; 
♦P*B.156. 

y)  Forman  ▼.  Dawet,  11  M.  &  W.  730 :  1 D.  &  L.  299. 

(•)See5&6Vict.  c97,8.  4.;  7&  8  Geo.  4,  c.  29,  s.  75 ;  Ibid. 
^  .}}•  ^l*.  If  >  part^  make  a  wronsfol  dittress  for  two  causes,  one  only 
eotitUDg  bim  to  notice  of  action,  ne  may  be  sued  in  the  other  caose 
without  Qotioe.    LamotU  y.  Southall,  6  M.  &  W.  416. 

()l&2WilL  4,0.41,8.19. 
i  I*  3  Viet  c.  93. 

( )  Freegard  ?.  Barnes,  7  Exch.  827.  See  a  notice  of  action  which 
^  ntfleientlj  specific  as  to  time  and  place,  Jonet  y.  NiehoUs, 

/55*  *  ^-  361. 

0  10  Geo.  4,  c.  44,  ss.  4,  44;  2  &  3  Vict.  c.  71,8.  63;  3&4Viot 

3q2 
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are  not  local  and  personal  acta  irithrn  the  5  &  6  Vict. 

c.  97.(0 

Parish  constables.'] — These  have  also  similar  piTyfleges.(^} 

Borough  constables.'] — Borough  constables,  under  5  &  6 
WiU.  4,  c.  76,  ss.  76, 133,  are  on  the  same  footing  regarding 
acts  done  within  the  borough,  and  also  within  the  oountj 
where  such  borough  is  situated,  as  other  constables.  If  the 
plaintiff  discontinues,  the  defendant  is  entitled  to  full  costs, 
under  5  &  6  Vict.  c.  97,  s.  2,  and  not  merely  to  costs  as 
between  attorney  and  client  (*)  Where  he  is  sued  in  replerin 
for  an  act  done  out  of  the  borough,  but  within  the  cotomty, 
he  may,  under  the  plea  of  non  cepit^  give  the  special  matter 
in  evidence.  (^) 

4.  Revenue  officers,"] — ^When  an  action  is  brought  against 
a  revenue  officer,  acting  under  8  &  9  Vict,  c  87,  for  a 
wrongful  seizure,  the  judse  may  certify  there  was  a  probable 
cause  for  seizure,  in  whicn  case  the  plaintiff  will  be  entitled, 
besides  the  value  of  the  goods,  to  not  more  than  twopence 
damages,  and  to  no  costs.  (*)  The  value  of  the  goods  means 
the  vuue  at  the  time  of  the  seizure,  r*)  A  calendar  month^s 
notice  must  be  given  of  any  action  tor  anything  done  under 
the  act,  and  it  must  state  the  name  and  place  of  abode  of 
the  plaintiff,  and  of  his  attorney  or  agent,(')  and  at  the  trial 
the  plaintiff  can  prove  no  other  cause  of  action  than  what  is 
stated  in  the  notice.(*)  An  officer  acting  bondfide  in  execa- 
tion  of  his  duty  is  entitled  to  the  notice.  (*)  The  defendant 
may  tender  amends(**)  or  pay  money  into  court.  (")  TTie 
action  must  be  brought  witnin  six  months  after  the  cause  of 
action  arose,  and  the  venue  laid  in  the  place  where  it  arose ; 
and  the  defendant  may  plead  the  general  issue  and  give  the 

(M  Bameti  ▼.  Cox.  9  Q.  B.  617. 

(<)  5  &  6  Vict  0.  109,  8.  15. 

(«)  Mdberley  ▼.  Titteritm,  7  M.  &  W.  640. 

r*)  MeUer  t.  Uather,  22  L.  J.  76,  M.  C, 

•)  8  &  9  Vict  c.  87,  •.  116. 

'  Laugher  v.  BrefiU,  6  B.  &  Aid.  762. 

^  .  8  &  9  Vict  0,  87,  B.  117.  A  prochem  am^  other  than  the  one 
oh  toe  record  may  gire  the  notice  of  action,  De  Ooudoum  v.  Lewis, 
10  A.  &  E.  117. 

(")  1*  ?  yi«t-_?!L.?7,  a.  1L8. 


I 


Daniel  ▼.  Wilson,  5  T.  B.  1. 
»•)  8  &  9  Vict.  c.  87,  a.  119. 
»)  Ibid.  8. 120. 
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tpedal  matter  in  eridenoe  thereunder,  and  if  he  succeed 
win  be  entitled  to  treble  006t8.(>) 

5.  Officers  or  other  parties  acting  under  statutes  generaUy,"] 
^There  are  many  other  public  officers  protected,  in  a  similar 
manner  to  those  already  stated,  from  actions  in  respect  of 
acts  done  under  the  authority  of  statutes.  (*)  The  statute 
5  &  6  Vict.  c.  97,  was  passed  with  a  view  to  induce  uniformity 
in  ^ving  one  calendar  month's  notice  of  action,(*)  and  in 
limiting  the  period  within  which  the  action  might  be  brought 
to  two  years,  or,  in  case  of  continuing  damage,  to  one  year, 
from  the  cessation  of  the  damage  ;(\)  but  subsequent  sta- 
tutes have  broken  through  the  rttle.TM  The  same  statute 
substituted  other  costs  for  the  douDle  and  treble  costs 
generally  awarded  to  the  successful  defendant.  (')  A  person 
who  is  not  within  the  meaning  of  such  acts  is  not  protected, 
however  much  he  may  have  acted  in  good  faith,  or  belieTed 
himself  to  be  protected.  (')  But  it  is  enough  that  the 
defendant  is  an  officer  de  facto  under  the  act,(")  as  a  surveyor 
of  highways  informally  appointed, r*)  or  the  servant  of  a 
person  who  bond  fide  but  erroneouuy  believed  himself  to  be 
tbeowner  of  a  fishery;(i*)  but  a  bailiff,  who  acted  under  another 
who  was  not  properly  appointed,  was  held  not  entitled.(^^) 
The  necessity  of  givmg  notice  is  not  confined  to  actions 
for  torts ;  it  exists  where  a  turnpike  collector  is  sued  for 
monevhad  and  received,  ('')  but  not  where  there  was  a 
spednc  contract  to  execute  works.  (**)  So,  notice  was  not 
necessary  where  guardians  of  a  parish  were  sued  under  a  local 
act  for  work  and  labour.(>^)  But  where  a  contractor,  under 
tiie  Board  of  Health  Act,  11  &  12  Vict.  c.  63,  negligently 


0)8&9Yiet.e.  87,8.121. 
v)  See  tome  mentioned  anie^  p.  62. 
e)  5  &  6  Yiot  c.  97,  t.  4. 
(«)  Ibid,  s.  6. 

(*)  See  ante^  pp.  S2  and  64. 
(*)  See  anU,  p.  464. 
,.  (')  CbpfajMl  V.  PoweU,  1  Bing.  860 :  8  Moon,  400 ;  J<m€»  t.  WiU 
'XM.SB.  &  C.  762;  Hughes  j.  BuoMand,  15  M.  &  W.  346;  Lid- 
•tor?.  Barron,  9  A.  &  £,  664. 
(")  Ihtd, ;  Braham  v.  WatJkins,  16  M.  &  W.  77. 
•)  Buggins  v.  Wagdeg,  16  M.  ft  W.  367. 
*)  Hughes  v.  Butiland,  16  M.  ft  W.  346. 
")  Tarrant  v.  Baker,  14  0.  B.  199. 
'*)  Waierhouse  v.  Keen,  4  B.  ft  C.  211. 


^)  Jknies  v.  Magor  of  kteansaa,  8  Ezch.  808. 
')  Fkteher  v.  Qreenwood^  4  DowL  166. 
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dug  a  weU,  he  was  held  entitled  to  notice  of  acdon.(*) 
And,  as  a  general  rule,  to  entitle  a  ^tutj  to  notice  of  acdoD 
for  a  thing  in  pursuance  of  an  Act,  it  is  not  necessarj  that 
he  should,  at  tne  time  of  doin^  the  act,  be  cognisant  of 
the  existence  of  the  statute  giving  him  such  protection, 
or  that  he  should  be  acting  strictly  m  the  execution  of  it.(') 
Where  one  party  was  clerk  to  two  public  bodies,  to  one  of 
which  bodies  notice  was  necessary,  and  it  was  addressed  to 
the  wron^  body,  the  notice  was  held  insufficient.^')  Where, 
after  servmg  a  notice  of  action,  the  acdon  was  discontinued 
and  a  new  action  commenced  within  the  time  limited, 
another  defendant  being  added,  it  was  held  the  originsl 
notice  was  sufficient.  (^)  Want  of  notice  of  action  must  in 
general  be  specially  pleaded.  (*)  The  costs  of  notice  of 
action  are  allowed,  unless  the  notice  extends  to  a  gr^ 
length.  (•) 

When  the  general  issue  is  proper  to  be  pleaded,  the  words 
*^  by  statute  '*  should  be  inserted  in  the  margin.(') 


8 


Newton  ▼.  Bllit,  5  E.  &  B.  115. 
Read  t.  Coker,  13  U.  B.  850. 

[•)  Eider  t.  Dorrell,  I  Taunt  388. 

[*)  Jones  ▼.  Simpton,  1  C.  &  J.  174, 

]»)  6  &  6  Vict  c.  97;   Rule  PI.  T.  T.  1868;   Edwardt  ▼.  Great 

Western  Railway  Company^  11  C.  B.  688 ;  Davey  ▼.  Wamty  14  H. 
&  W.  199;  Law  t.  Dodd,  17  L.  J.  66,  M.  C. ;  1  Exch.  846. 

(*)  Edwards  t.  Great  Western  Railway  Company,  12  C.  B.  419 ; 
Kent  T.  Great  Western  Railway  Company,  3  C.  B.  714. 

(')  Eule  PI.  21  T.  T.  1863. 
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CHAPTER  XI. 


PRISONERS. 


1.  Aetkms  against  prisonen. 

(a)  Heading  to  baiL 

(b)  Declar^ioD,  &c 

(«)  Chargiiig  in  ezeeatioo. 
It)  DiaclurgebynfiMrtedMW. 
(e)  I>iacharg»   nnder  Small 
Debtors' AcU 


'  (/)  Discharge  by  plaintiff's 

death,  &o. 
Actions   against    Keeper     of 
Qneen's  Prison, 
(a)  Remoral    of    prisooers 
into  Qaeen*s  Prison. 


are  subject  to  the  rules  and  regulations 
autJiorized  by  5  &  6  Vict.  c.  22,  and  11  &  12  Vict.  c.  7. 
Hie  remoTal  of  a  person  from  one  i)art  of  a  prison  to  another, 
in  which  he  is  not legidly  confined,  is  a  trespass.(^)  Prisoners 
are  not  entitled  to  obtam  a  habeas  carpus^  in  order  to  come 
out  of  prison  whenever  they  think  proper  to  conduct  pro- 
ceedines  in  court.  ('^  And  the  wife  of  a  prisoner  is  not 
entitled  to  conduct  his  case  at  Nisi  Prius  as  his  advocate.  (^ 
A  prisoner  sues  as  in  ordinary  cases,  and  if  he  is  nonsuited, 
he  maj  be  charged  in  execution  for  the  costs.  (^) 

1.  Actknu  against  prisoners.'] — An  action  against  a  pri- 
soner  ootmnenoes  with  a  writ  or  summons. 

(a)  Holding  prisoner  to  &at7.] — Where  the  defendant  is  in 
enstodj  of  the  sneriff  on  a  civil  account,  a  writ  of  capias  may 


(1)  CotbeU  ▼.  Grey,  4  Ezeh.  729;  see  also  SUad  t.  Anderson. 
1L.M.  ftP.109;  9C.  B.  262:  HotMr<^T.irt«2Km,2£.  &B.2. 

m  Ford  ▼.  Graham^  10  C.  B.  369;  1  L.  M.  &  P.  604 ;  Clark  v. 
A»^SaB.982. 


{>)  CobbeU  ▼.  Hudson,  16  Q.  B.  968. 
(•) 


where 


Fmrnival  t.  Stringer,  3  Bing.  N.  C.  96 ;  5  Dowl.  195 ;  see 
he  is  liable  to  gire  secoxity  for  ooets,  post  **  Security  for  Costs." 
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be  sued  out  on  the  usual  affidavit,  and  a  warrant  taken  with 
it  to  the  sheriff  *8  office.  Where  he  is  in  the  Queen's  prison  on 
a  civil  account,  it  seems,  the  only  mode  is  for  the  bailiff  who 
executes  the  capias  to  ascertam  from  the  keeper  of  the 
Queen's  prison  when  the  defendant  is  likely  to  be  aischarged, 
and  to  take  him  thereupon  under  the  capias.Q)  Where  the 
defendant  has  applied  for  his  dischar^  to  the  Insolvent 
Court,  and  has  been  adjudged  to  be  entitled  to  his  dischar^ 
at  a  future  time,  the  creditor  may  issue  a  capias^  and  detam 
him  up  to  such  time,  but  no  longer.  (') 

If  tne  defendant  is  in  custody  of  the  sheriff  on  a  criminal 
account,  he  is  detained  in  the  same  way ;  (*)  but  if  he  is  in 
the  custody  of  the  keeper  of  the  Queen's  prison,  leave  must 
be  obtained  of  the  court  or  a  Judge  to  serve  the  capias.(f) 

^  Every  rule  or  order  of  a  judge  directing  the  discharge  of 
a  defendant  out  of  custody,  upon  special  bail  being  put  in 
and  perfected,  shall  also  direct  a  supersedeas  to  issue  forth- 
with, where  defendant  is  in  a  county  gaol."(*) 

The  Act  2  WilL  4,  c.  39,  prescribes  the  two  following 
forms: — 

(1.)  Form  of  Writ  of  Capias, 

Victoria,  &c  :  To  the  Sheriff  of  ,  {or  to  the  ConsUhle  of 

Dover  Castle,  or  to  the  Mayor  and  Bailifi  of  Berwick-apon-Tweed,  or 
as  Ihe  cote  tnay  &e,]  greeting.  We  command  yoa  [or  as  before  or 
often  we  have  commanded  yoa]  that  yon  omit  not  by  reason  of  any 
liberty  in  yonr  bailiwick,  bat  that  yon  enter  the  same  and  take  C.  D., 
of  ,  if  he  shall  be  found  in  yonr  bailiwick,  and  him  safely  keep, 

until  he  shall  have  given  yoa  bail,  or  made  deposit  with  yoa  acoordiDg 
to  law,  in  an  action  on  promises,  [or  of  debt,  &G.]  at  the  suit  of  A.  B., 
or  until  the  said  C.  D.  shall  by  other  Uwfol  means  be  discharged  from 
year  custody.  And  we  do  farther  command  yon,  that  on  execution 
.  hereof,  yoa  do  delirer  a  copy  hereof  to  the  said  C.  D.  And  we  do 
hereby  require  the  said  C.  D.  to  take  notice  that  within  eight  days  after 
execution  hereof  on  him,  inclnsiTe  of  the  day  of  such  execution,  he 
should  cause  special  bail  to  be  put  in  for  him  incur  Court  of  ,  to 


a  discharged  insolrent  is  airerted  by  t  cartas  under  tiiis  seetion,  no 
judge^i  order  is  necessary  under  soot  3 :  Bilion  v  ClappsrUm^  9  M.  & 


473. 
(*)  Where  the  governor  of  the  prison  reftued  to  allow  nrooess  to  be 
served  on  the  prisoner,  see  Danson  v  Le  Capslain^  7  Ezdi.  667. 
[*)  See  Granger  v.  Afoor^,  6  Dowl.  466. 
Bole  Pr.  123,  H.  T.  18^. 
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the  Old  aetioa,  and  that  in  defimlt  of  his  no  doing,  ineh  proceedings 
majbe  had  and  taken  as  are  mentioned  in  the  warning  herennder 
written,  or  indorsed  hereon.  And  we  do  further  command  joo,  the 
and  sheriff,  that  immediately  after  the  exeention  hereof,  yon  do  retom 
tins  writ  to  our  said  court,  together  with  the  maooer  in  which  yon  shall 
ha?«  executed  the  same,  and  the  day  of  the  execution  hereof;  or  that, 
if  the  same  shall  remain  unexecuted,  then  that  you  do  so  return  the 
same  at  the  expiration  of  four  calendar  months  from  the  date  hereof,  or 
sooner,  if  you  shall  be  thereto  required  by  order  of  the  said  court,  or  any 
judge  thereof.    Witness  ,  at  Westminster,  the         day  of 

Memoranda  to  he  subscribed  to  ihe  Writ. 

K.B. — ^Thia  writ  is  to  be  executed  within  four  calendar  months  from 
the  date  thereof,  including  the  day  of  such  date  and  not  afterwards. 

A  Warning  to  the  Defendant, 

1.  If  a  deftodant,  being  in  custody,  shall  be  detained  on  this  writ, 
or  if  a  defendant,  being  arrested  thereon,  shall  go  to  prison  for  want  ef 
bsil,  the  plaintiff  may  declare  against  any  sudi  defendant  before  the 
cod  of  the  term  next  after  such  detainer  or  arrest,  and  proceed  thereon 
to  judgment  and  execution. 

2.  If  a  defendant,  being  arrested  on  this  writ,  shall  have  made  a 
depoBt  of  money,  according  to  the  statute  7  &  8  Geo.  4,  c.  71,  and  shall 
omtto  enter  a  eommon  appearance  to  the  action,  the  plaintiff  will  be 
at  liberty  to  enter  a  common  appearance  for  the  defendant,  and  proceed 
thereon  to  judgment  and  execution. 

3.  If  a  defendant,  baring  giren  bail  on  the  arrest,  shall  omit  to  put 
m  ipedal  bail  as  required,  the  plaintiff  may  proceed  against  the  sheriff, 
or  on  the  bail  bond. 

4.  If  a  defendant,  haying  been  served  only  with  this  writ,  and  not 
arrested  thereon,  shall  not  enter  a  common  appearance  within  eight 
days  after  such  sertioe,  the  plaintiff  may  enter  a  common  appearance 
(or  soeh  defendant,  and  proceed  thereon  to  judgment  and  execution. 

Indorsements  to  he  made  on  the  Writ  of  Capias, 

Bail  for  X  ,  by  alBdarit. 

Or 

Bail  for  jC  ,hy(jirder  of  [nambig  the  jtidgemakkig  the  tn^dm-'], 

dated  the  day  of 

Thia  writ  was  issued  by  E.  F.,  of  ,  attorney  for  the  plaintiff 

[or  plalntiflRi]  withinnamed. 

Or 

This  writ  was  issued  in  person  by  the  plaintiff  within  iiamed,  who 
resides  at  ,  [mmtion  the  dtg^  toim,  or  parish,  and  also  the  name 

of  the  hamlet,  street,  and  number  of  the  house  of  the  plaiiUiff^s 
rvftdoice,  ifang  such  there  be."] 
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(2.)  Form  of  Writ  of  Detainer. 

Victoria,  &c.  :  To  the  keeper  of  onr  prisoD,  called  the  Qaeeo^s  Prison. 
We  command  joa  that  yoa  detain  C.  D.,  if  he  shall  be  foand  in  joar 
CQStody  at  the  delivery  hereof  to  yoa,  and  him  safely  keep  in  anactioci  of 
promises,  [pr^  of  debt,  &c.,  as  the  aue  moj/  6e,]  at  the  salt  of  A.  B^ 
ontil  he  shall  be  lawfully  discharged  from  yonr  custody.  And  we  do 
farther  command  yoo,  that  on  receipt  hereof  yon  do  warn  the 
C.  D.  by  serving  a  copy  hereof  on  hun,  that  within  eifi^ht  days 
service  of  such  copy,  ioclnsive  of  the  day  of  snch  service,  he  do 
special  bail  to  be  put  in  for  him,  in  our  Court  of  ,  to  the 

action,  and  that,  in  default  of  his  so  doing,  the  said  A.  B.  may  declare 
against  him  before  the  end  of  the  term  next  after  his  detainer,  and 
proceed  thereon  to  judgment  and  execution.  And  we  do  further  ctrnt- 
mand  you,  the  said  keeper,  that  immediately  after  the  service  hereof 
you  do  return  this  our  writ,  or  a  oopy  hereof,  to  onr  said  court,  together 
with  the  day  of  the  service  hereof.    Witness  ,  at  Weatmii 

the        day  of 

N.  B. — Tkit  torit  it  to  be  indoreed  tn  the  aame  mtamer  cu  tkm 
ofcofiae^  6irt  not  to  contom  the  warmng  on  that  toriL 

(h)  Declaration,"] — ^If  the  defendant  has  appeared  in  per- 
son, the  copy  of  the  declaration  may  be  delivered  to  the  keeper 
or  gaoler  for  the  defendant,(^)  in  which  way  all  notices  luid 
papers  in  the  cause  may  be  served;  (')  and  the  defendjuit 
need  not  be  brought  up  by  habeas  corpus  to  be  charged  with 
the  declaration.  (*)    When  the  defendant  has  been  arrested 
under  a  capias^  it  is  enough  to  file  the  declaration.  (^)     If 
the  defendant  has  employed  an  attorney  merely  to  put  in 
bail  for  him,  delivering  a  copy  of  the  declaration  to  sach 
attorney  is  insufficient.  (O    If  the  defendant  b  in  crimimal 
custody,  and  the  action  is  in  the  Queen's  Bench,  leave  of  the 
oourt  or  a  judge  must  be  obtained  to  charge  him  with  the 
declaration  ;(*)  otherwise  it  is  an  irregularity.  (0    But  this 
leave  is  not  granted,  if  the  defendant  is  m  any  other  cnminal 


|i] 


,«)  4&6WilL  3,0.21;  1  T.  R.  191 ;  E.  E.  6  WilL  3.  r.  8,  s.  7. 
[>)  Whitehead  v.  Barber,  1  Str.  248. 

(•)  Ibid ;  BameU  v.  ffarrit,  2  DowL  186 ;  Millard  v.  Milbmem, 
8  M.  &  Sc.  63:  2  DowL  723. 

[«)  Neak  T.  SnouUen,  2  C.  B.  322. 

•)  Dent  V.  Halifax,  1  Taunt  493 ;  Spencer  v.  Newton,  6  A.  &  £. 

&;  IN.  &P.827. 

(n  Cracknell  v.  Thomson,  1  Salk.  354 ;  Ramsden  v.  Maedonaid^ 

1  Wils.  217;  1  W.B1.30;  Coppinj.  Gunnell,  2  Lord  Raym.  1572; 

2  Str.  873 ;   AUrofe  v.  Lunn,  9  B.  &  C.  375 ;  Eas  v.  Smith,  3  T^r. 
363;  IDowl.  703. 

(J)  Williams  v.  Seudamare,  1  Chit  £.  36a 
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"^^t?'^*'^  *^  *?*  •'•"^  "  keeper  of  the  Qaeen'a 
S!!^V^  The  le»Te  IS  genendly  granted  u  a  matter  of 
tome ,(»)  and  the  judge's  simature  to  the  writ  of  habeas  is 
Mffiaen*  evideiuM  of  it-C)  1  iaheas  corput  ad  rupondm- 
«^M  then  sued  out  of  the  Crown  side  of  the  court,  wd  he 
IS  broni^t  up  and  <^rged  with  the  declaration.  If  the  action 
am  the  Common  Pleas  and  Exchequer,  this  leaTe  cannot  be 
obtained  from  those  courts,  and  the  only  course  is  to  wait  dU 
tae  cnmmal  cnstodj  ex]Hre.(<) 

Faremg  <m  frio^  ^.]-««The  plaintiff  shaU  proceed  to  trial 
or  final  jndgment(')  agaust  a  prisoner  in  the  term  next 
aftCT  «ne  is  lomed,  or  at  the  sittings  or  assizes  next  after 

!°T  W  ™'«*,*^«  ^T*.**  *j'«^  *»"  otherwise  order, 
and  Shan  ««se  the  drfendant  to  fc  chai«ed  in  Execution 
widun  dM  term  next  after  such  trial  or  jn^menfC)  The 
fc^!Lt"'^^^*^  ^y.*^  rule,  w47the  p4in«i* 
rni^^  Jk-^  ^-  '-^l^*  »<>*!<»  ?i^  to  aSypkintiff 
by  a  pMonw  of  hu  mt«.bon  to  apply  for  his  discharge 

r^  "^1.^,^  theRdirf  of  InsoYy^t  Debtors,  no  3 
fr^^  ^  'V^'^f!^  <"■  discharged  out  of  custody  iS 
^  wit  of  such  plamtiff,  by  reason  of  such  plaintiff's  for- 
bearing to  proceed  agamst  him  according  to  the  rules  and 
pr«*ce  of^the  court  from  the  time  of  fuch  not,^S^«, 

Jl^  /i2  aV^  -P^*,  T"  "^  "^'^  t*"*  »'«»efit  of  this 
role,  rf  the  delay  IS  that  of  the  court  or  his  own.(») 

Oc)  Ciarging  in  execuiion.2—Tbe  plaintiff  may  sue  out  a 
^  /a  agamst  4e  prisoner's  goods,  Ti^thout  this  openitin<r  as 
a  discharge  ;(»)  and  tf  only  part  U  Icried,  he  may^a^^th^ 


3^\  7D?;j'Mf^*°*^271;  /on«.T./)an«rt,6M.&  W. 

8  kiif:8Y;  Tii'k?"^'  '^•^^:    Freeman  t.  »r«*«, 

5^S^^.i24,  H.T.  1863. 
^.l££jr.'^ftVl^^'^^«^ 

(»)  J'oMi  T.  Tjf*,  1  bowl  181."  Sie  cases  in  next  pige. 
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prisoner  in  execution  for  the  residue.  (^)  Where  the  defendant 
18  a  prisoner ;  a^.  fa»  is  not  sued  out,  and  he  must  be  charged 
in  execution  unless  protected  by  the  Bankrupt  or  Insol- 
vent Acts.(')  He  must  be  so  charged  '*  within  the  term 
next  after  the  trial  or  final  judgment."(')  This  time  is 
calculated  from  the  signing  of  judgment  ;(*)  and  if  the 
judgment  is  signed  in  term  or  vacation,  the  deifendant  must 
be  charsed  in  the  following  term.(*)  The  rule  applies  only 
where  the  defendant  is  imprisoned  at  the  plaintiff's  smt.(*) 
Delay  on  the  plaintiff's  part  is  excused  by  delay  of  the 
defendant ;  as  where  defendant  proceeds  in  error  or  for  an 
injunction, (')  or  pleads  to  a  Kvrt  faci(Uf(*y  or  is  pat  in 
criminal  custody, (*)  or  commences  a  negotiation  for  a  aettk- 
mcnt.(^<')  An  action  on  the  judgment  is  not  equivalent  to 
charging  in  execution.  (")  Where  the  defendant  is  in  custody 
for  contempt  of  the  Common  Fleas,  he  may  be  charged  in 
execution  in  the  usual  way.(^*)  Before  charging  in  execu* 
tion,  it  is  unnecessary  to  enter  the  proceedinsra  on  anv 
roll.(")  F  8  . 

If  in  Queen's  prison,'] — "  It  shall  not  be  necessary  in  any 
case  to  sue  out  a  writ  of  habeas  corpus  ad  satisfaciendfim  to 
charge  in  execution  a  person  already  in  the  prison  of  the 
court,  but  such  person  may  be  so  charged  in  execution  by  a 
judge^s  order,  made  upon  affidavit,  that  judgment  has  been 
signed  and  is  not  satisfied ;  and  the  service  of  such  order 
upon  the  keeper  of  the  prison  for  the  time  being  shall  have 
the  effect  of  a  detainer/^(**) 


IB.  ^ 


(»)  Green  t.  Foster,  2  Dowl.  191. 

m  Sloman  t.  WiUiams,  4  D.  &  L.  49. 

I»)  Rule  Pr.  124,  H.  T.  1853,  ante,  p.  721. 

(«)  Collson  T.  Hall,  5  Dowl.  634.     See  ante,  p.  607. 

(*)  Thorn  t.  Leslie,  8  A.  &  £.  196 :  Baxter  t.  Baiiev.  3  )C  &  W. 
416. 

HaUr,  WetheraU,  2  Sc.  N.  E.  196. 
,  Garrett  t.  ManteU,  2  Wils.  380;    StonehwH  t.  Rmtnad&i, 
&  Aid.  676 ;    Maitland  t.  Mazaredo,  6  M.  &  S.  139  ;  L4Mrocke 
V.  Wasborough,  2  T.  E.  737. 

"'  Ribbins  v.  ManteU,  2  Wils.  378. 
,  Freeman  t.  Weston^  1  Bing.  221. 

,  »)   Walter  ▼.  Stewart,  3  Wils.  466 ;  Pitt  t.  Tulden,  4Biur.  a06S  ; 
Melton  ▼.  Hewitt,  1  Cr.  &  M.  579 ;  2  Dowl.  71. 

(")  Childes  t.  Prowse,  Barnes,  390 ;  Maud  t.  BnUthunit^  2  Str. 
243 

(W)  Wade  V.  Wood,  1  C.  B.  462. 

(M)  G.  L.  P.  Act,  1852,  s.  206;   Role  Pr,  70,  H.  T.  1863.    See 
ante,  p.  609. 

(")  Ibid,  r,  127. 
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Form  o/AffidamU 

[TidB  cfeomri  ami  oomm;] 

I,  P.  A^  of  ,  tba  sttoroef  of  the  plaintiff  in  tiiia  action,  make 

OHthaad  saj 

1.  That  C.  D.,  the  above  named  defendant,  b  now  a  prisoner  in  the 
Q*eco'a  priioD  \€r  priaon  of  this  court]. 

2l  That  final  jndgment  waa  signed  in  this  action  lor  the  plaintiff 
on  ,  for  £  ,  and  that  the  sdid  jndgment  is  not  satisfied, 

but  that  Uie  aam  of  X  ,  and  interest  thereon,  is  stiU  dne  and 

ewicg  to  the  plaintiff. 

3.  That  the  said  plaintiff  is  desiroos  of  hanng  the  said  C.  D. 
charged  in  ezeciition  for  the  said  £  ,  and  interest  thereon,  at  four 

per  cent,  fitom  the  said  daj  of  18    . 

If  the  defendant  is  in  the  Qaeen's  priaon  at  the  plaintifTs 
vwtO)  the  mode  of  charging  him  in  execution  is  as  follows. 
A  aide-bar  rule  to  acknowledge  the  custody  is  obtained  at 
the  Master's  office,  and  taken  to  the  keeper,  who  writes  an 
aeknowledgment  thereon,  which  must  be  dated  in  the  same 
term  as  defendant  is  charged  in  execution. (*)  A  committitwr 
piece  is  then  made  out  on  plain  parchment,  and  filed  with  the 
clerk  of  the  judgments.  If  the  commUtitur  is  wrong,  it  may 
be  abandon^  on  notice  given  to  the  defendant. (') 

Form  of  CommittUur  Piece, 

(Feasis)  >  C.  D.  is  committed  to  the  costodj  of  the  keeper  of  the 
U  wiL    y      Qoeen's  prison,  in  an  action  at  the  snitof  A.  B.,  there 
to  segwiB  until,  &e. 

Jndgment  of  the  day  of  18    . 

P.  A^  Attorney.  BoU 

If  in  d^eriff's  cuglody,'] — If  the  defendant  is  in  the  sherifiPs 
CQstody,  a  ca.  $a,  ia  sued  out  in  the  usual  manner,  and  lodged 
with  the  8heriff,(^)  or  his  town  agent.(*)  It  seems  a  warrant 
directed  to  the  gaoler  or  officer  is  also  n6ces8ary.(*^  It  is 
umeoesaary  for  dna  purpose  to  remove  the  prisoner  mto  the 


(()  FumimU  v.  Stringer,  5  K.  &  M.  60. 

(')  Fisher  ?.  Stanhope,  7  T.  B.  464. 

(S)  Cwmingham  ▼.  Cohen,  10  East,  46. 

{*)  Owen  T.  Owen,  2  B.  &  Ad.  805 ;  1  Dowl.  384,  385. 

(•)  WHliams  t.  Waring,  4  DowL  200;  2  C.  M.  &  B.  354. 

{•)  Pools  V.  Cook,  Barnes,  389;  AHleif  t.  Goodyer,  2  Dowl.  619. 

[c  I*. — ^voL  ii.]  3  B 
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Queen^s  prison.  (^)  If  the  sheriff  is  the  plaintiff,  the  oa.  stu 
may  be  directed  to  the  coroner,  who  may  hand  it  to  the 
gaoler.  (*) 

(d)  Discharge  by  Supersedeas, 

In  what  cases.'} — ^A  prisoner  is  entitled  to  a  soperaedeas;, 
if  the  plaintiff  neglect  to  proceed  to  trial  and  final  jadgment, 
and  to  charge  him  in  execution,  within  the  times  speci6ed. 
ante,  p.  721.  But  where  the  prisoner's  estate  has  been  Tested 
in  a  provisional  assignee  under  1  &  2  Yict.  c.  110,  s.  41,  be 
is  not  entitled  to  a  supersedeas  for  any  neglect  of  the  pUuntiff 
in  not  proceeding  in  any  action,  as  to  which  that  act  wonld 
protect  him.  Yet  a  prisoner,  who,  at  the  time  of  a  Testing 
order  made  on  the  petition  of  a  creditor,  was  entitled  to 
his  discharge  on  the  ground  of  the  lapse  of  a  year,  without 
the  plaintiff's  declaring,  is  entitled  to  nis  disdiarge,  Dotwith- 
standing  this  section.  (*) 

*^  If,  by  reason  of  any  writ  of  error,  special  order  of  the 
court,  agreement  of  parties,  or  other  special  matter,  any 
person  detained  in  the  actual  custody  of  the  keeper  of  the 
Queen's  prison,  be  not  entitled  to  a  supersedeas  or  discharge 
for  want  of  proceeding  to  trial,  or  judgment,  or  charging 
in  execution  within  the  times  prescribed,  then  and  in  ererr 
such  case  the  plaintiff  or  piainti£&,  at  whose  suit  suci 
prisoner  shall  be  so  detained  in  custody,  shall,  with  all  con- 
Tenient  speed,  give  notice  in  writing  of  such  writ  of  error, 
special  order,  agreement,  or  other  special  matter  to  the 
keeper,  upon  pam  of  losing  the  rij^ht  to  detain  such  priisoner 
in  custody  b^  reason  of  such  special  matter ;  and  the  keeper 
shall  forthwith,  after  the  receipt  of  such  notice,  canae  the 
matter  thereof  to  be  entered  in  the  books  of  the  prison,  and 
shall  also  present  to  the  judges  of  the  respective  ooartSi 
from  time  to  time,  a  list  of  the  prisoners  to  whom  such 
special  matter  shall  relate,  showmg  such  special  matter, 
together  with  the  list  of  the  prisoners  super8edeable.**(*} 

(1)  OiMfi  T.  Oiom,  2  B.  ft  Ad.  805;  1  Dowl884,  386;  Dmhmt  f. 
Brooker,  3  Dowl  676. 
(<)  Bastard  t.  ZVu/eA.  3  A.  &  E.  461 ;  6  K.  ft  M.  109;  4  I)owi6. 
(S)  BaUett  ▼.  CreuweU,  3  D.  ft  L.  661. 
(«)  Bale  Pr.  126,  H.  T.  1863. 
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Form  of  Notice  to  the  Keeper. 

In  the  Q.  B.  [«  C.  P.,"  or  "  Exch.  of  P.'H 

Between  A.  B.,  plamtiff, 
and 
C.  D.,  (a  priBoner),  defendant. 
Take  notice  that  {hert  $iaU  the  special  matter),  and  that  on  account 
of  the  pmniseB  the  plaintiff  has  not  proceeded  to  trial  (or,  as  the  case 
M0y  he),  within  the  time  prescribed  by  the  rules  and  practice  of  the 
court  in  that  behalf.    Dated,  &c 

To  the  Keeper,  &c.  P.  A. 

If  the  prisoner  is  once  supersedeable,  he  is  always  super- 
8edeable,(*)  unless  he  has  expressly  waived  his  option.  (*) 
Hence,  he  cannot  be  charged  in  execution  after  the  time 
has  expired,  unless  he  had  been  already  charged  in  execution 
and  neglected  an  opportunity  to  apply  for  a  9uoer8edea3,(*) 
He  may,  however,  be  sued  on  the  judgment,  and  again  taken 
on  a  ca.  9a.  thereon.  («) 

^^  The  keeper  of  the  Queen*s  prison  shall  present  to  the 
judges  of  the  courts  in  their  respective  chamoers  at  West- 
minster, within  the  first  four  days  of  every  term,  a  list  of  all 
such  prisoners  as  are  supersedeable,  showing  as  to  what 
actions  and  on  what  account  they  are  so,  and  as  to  what 
actions  (if  any)  they  still  remain  not  supersedeable. *X0  *'  ^ 
prisoners,  who  have  been  or  shall  be  in  the  custody  of  the 
Keeper  for  the  space  of  one  calendar  month,  after  they  are 
supersedeable,  although  not  superseded,  shall  be  forthwith 
discharged  out  of  the  Queen^s  prison  as  to  all  such  actions 
in  whi(£  they  have  been  or  shall  be  supersedeable.'XO 

How  to  obtain  a  iupersedeas.'] — In  order  to  obtain  a  jtip«r- 
aedeas  in  the  Queen^s  prison,  the  course  is  to  obtain  m>m 
the  clerk  at  the  prison  a  copjr  of  the  causes  the  defendant  is 
charged  with.  A  summons  is  then  taken  out  at  chambers, 
and  served,  calling  on  the  plaintiff  or  his  attorney  to  show 
eause  why  the  d^endant  should  not  be  discharged.  The 
plaintiff  *8  attorney  may  then  consent  to  an  order  being 

(>)  MeUon  y.  Hewitt,  2  Dowl.  71 ;  Colbron  ?.  Ball,  6  Dowl  534  ; 
HaUeti  V.  Cresswell,  8  D.  &  L.  561. 

(S)  Pearson  v.  Ratolings,  1  East,  77 ;  WiUiams  v.  Seudamore, 
I  Chit  E.  380. 

(s)  Roeer.  ChristJteld,lT.^S9l;  Morris y.Magrath,  3B.&B. 
901 :  7  Moore,  154. 

(♦)  Toppifhgi,  Ryan,  1  T.  E.  275;  Blandford  v.  Toot,  Cowp.  72; 
Ismay  ▼.  Dewin,  2  W.  Bl.  982. 

(•)  Bole  Pr.  126,  H.  T.  1858.  (•)  iWrf.  127. 

3  b2 
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made,  which  consent  is  indorsed  on  the  smnmonsy  and  the 
order  is  made  in  the  usual  way.  If  the  attorney  do  not 
attend,  the  judge,  on  an  affidavit  of  service,  will  make  the 
order.  A  copy  of  the  order  is  served,  and  the  order  is  taken 
to  the  keeper,  who  will  thereupon  discharge  the  prisoner. 

Form  of  Writ  of  Supersedeas  for  not  Declaring. 

Victoria,  &c.  :  To  the  Keeper  of  the  Qneen's  PHmii,  [itr^  to  the 
Sheriff  of  ,]  greetinf^ :  Whereas,  G.  D.  was  on  arrested  by  tbe 
then  sheriff  of  the  coanty  of  ,  under  and  by  Tirtne  of  our  writ  cf 

cegnaSf  to  the  said  sheriff  directed,  and  which  issned  oat  of  oar  Coort 
of  afcainst  the  said  0.  D.,  in  an  action  at  the  suit  of  A.  B«,  and 

the  said  C.  D.  is  now  detained  in  our  prison  in  yonr  custody,  by  Tirtne 
of  the  said  writ.  And,  whereas,  the  writ  of  snmmons  by  which  the 
odd  action  was  oommenoed  issned  oat  of  the  said  coort  on  ,  and 

the  defendaiU;  was  daly  served  with  a  copy  thereof  on  .     And, 

because  the  said  A.  B.  hath  not  declared  against  tbe  said  C.  D^  in  the 
said  action,  within  one  year  after  the  day  and  year  last  aforaaaid»  there- 
fore  we  command  yon,  that  if  the  said  C.  D.  be  detained  in  oor  pviaoB 
under  yoor  custody,  by  nrtae  of  the  said  first-mentioned  writ,  and  far 
no  other  cause,  then  do  you  immediately  discharge  the  said  O.  D.  out  cf 
yoor  custody,  and  permit  biro  to  go  at  large,  as  yoa  will  answct  tbe 
contrary  at  yoor  periL  Witness  [name  of  chief  qf  the  couHi}  at  West- 
minster, the        day  of  ,  in  the  year  of  oar  Liocd 

If  the  prisoner  is  in  the  custody  of  the  sherifiT,  the  gaoler 
is  applied  to  for  a  certificate  of  the  causes,  and  an  affidavit 
is  made  of  his  signature.  A  summons  is  then  taken  out, 
and  served  as  above.  When  the  order  is  made,  the  super' 
sedeasy  written  on  plain  parchment,  and  a  pnecipe  thereof 
are  taken  to  the  Master,  who  signs  the  supersedeas^  and  this 
being  left  witibi  the  sheriff,  the  prisoner  wili  be  diacharged. 

Form  of  QaoUr^s  Certificate  of  Causes* 

I,  K.  G.  keeper  of  Her  Miyesty's  gaol,  in  and  lor  the  of  , 

hereby  certify  that  C.  D.  was  on  last  committed  to  the  said  gaol, 

^Tirtue  of  a  writ  of  capias^  in  an  action  at  the  suit  of  A  B.,  dated 
,  and  that  since  the  said  oommitment  no  declaration  against  tbe 
said  C.  D.,  at  the  suit  of  the  said  A  B.,  hath  been  delivered  to  me  or 
my  turnkey,  [or,  at  the  cote  majf  &e]  and  that  no  writ  of  habeas  corpms 
hath  been  brought  for  the  removal  of  the  said  C.  D.  Given  under  my 
hand,  tbe  day  of  ,  18    . 

Witness  W.  G.  K.  & 

Form  of  Affidavit  of  GaoUr^s  Signature. 

[Title  ofoourt  and  catiie.] 
I,  W.  G.,  of  ,  make  oath  and  say,  that  on  I  was  prMeot 
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and  Mw  K.  Q.,  keeper,  &c.,  eobecribe  bis  name  to  the  oertifioate 

heraonto  annexed,  and  that  at  the  same  time  I  anbeeribed  the  name 
thereto  annexed,  whkh  ia  my  name  and  in  mj  handwriting. 
Sworn,  &e.  W.  0. 

(e)  Discharge  under  Small  Debtors  Act"] — ^The  Small 
Debtors  Act,  48  Geo.  3,  c.  123,  was  passed  to  relieve  from 
prison,  after  twelve  months,  those  whose  debt  is  mider  20/. ; 
Dut  since  the  act  was  passed,  a  ca.  sa,  can  seldom  be  issued 
for  so  small  an  amount.(>)  ^*  All  persons  in  execution  upon 
any  jadffment,  in  whatsoever  court  the  same  may  have  been 
obtained,  and  whether  such  court  be  or  be  not  a  court  of 
record  for  any  debt  or  damages  not  exceeding  the  sum  of 
20/.,  exclusive  of  the  costs  recovered  bj  such  judgment,  and 
who  shall  have  lain  in  prison  thereupon  for  the  space  of 
twelve  successive  calendar  months  next  before  the  time  of 
their  application  to  be  discharged  aa  hereinafter  mentioned, 
shall  and  may  upon  his,  her,  or  their  application  for  that 
purpose  in  term  time,  made  to  one  of  His  Majesty's  superior 
oourta  of  record,  at  Westminster,  to  the  satisaction  of  such 
court,  be  forthwith  discharged  out  of  custody,  as  to  such 
execution  bv  the  rule  or  order  of  such  court.*'(')  This  statute 
applies  to  puiintiffb.  f*)  It  applies  only  to  civil  actions  ;{*)  but 
not  to  qwui  criminal  proceedings,  as  attachment,  f*)  or  a  writ 
de  contvmace  capiendo»(^^)  It  applies  to  actions  for  damages,  as 
trover, O)  for  assault, (*)  for  ertm.<;oft.,(*)and  also^ectment.(^*) 
It  applies  also  to  executions  under  rules  of  court.  (")  The 
debt  must  be  less  than  20/.  at  the  time  of  action  brought; 
and  hence,  though  the  original  debt  may  have  been  less,  yet 
if,  with  interest  accruing  aRer  action,  it  exceed  that  amount, 
the  prisoner  is  not  entit^  to  his  dbcharge.(*')  The  imprison- 

0)  7  &  8  Yiet  0.  96,  a.  67;  see  ante,  **  Co.  sa." 

m  48  Geo.  3,  c.  123,  a.  1. 

(•)  Roylanee  v.  HewUng.  8  M.  &  Sel.  182 ;  BradUy  t.  Wehh. 
7  Dowl.  688. 

(«)  R.  v.  Btdhard,  10  East,  408;  Lewis  v.  Moreland,  2  B.  &  Aid. 
61. 

C)  Ibid,;  Pitt  T.  Evans,  3  DowL  649;  H  v.  Clifford,SD,  &  B. 
68. 

(•)  Bx  parte  Kays,  I  B.  ft  Ad.  652. 

(0  Smtih  y.  Preston,  1  H.  &  Wol  93. 

(s)  IVintsr  ?.  Elliott,  1  A  &  E.  24;  3  K.  ft  M.  316. 

(•)  Ooodfettote  v.  Robings,  3  Bing.  K.  G.  1 ;  6  DowL  198. 

tftA\     r'k.-  J    o — ^-  _     n_*-^    n  T\     a.  T     ten 


(»)  Cooper  J  Bliss,  2  Dowl749;  3  M.  ft  So.  797 ;  see /2a/A6one  ?. 
'owlsr 


Fowler  6  bowl.  81 ;  3  M.  ft  W.  137. 
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ment  must  hive  been  oontinnons  op  to  the  lypKcatioin.(^) 
It  is  reckoned  inclusive  of  the  day  when  prisoner  was  charged 
in  execution.(')  The  statute  does  not  interfere  with  ex^ 
cution  against  the  property  of  the  prisoner ;  (*)  nor  does  it 
affect,  or  is  it  affected  by  the  Insolvent  Debtor's  Act,  1  &  2 
Vict.  c.  110,88.  36,,41.(*) 

Who,  tchere,  and  how  to  apply*} — ^The  prisoner  most  luin« 
self  apply,  and  not  a  third  party ;  Q)  though,  if  be  b  a 
lunatic,  his  wife  may  do  so.(*)  He  must  apply  to  the  court, 
and  not  at  chambers. r^  Where  the  judgment  is  that  of  ao 
inferior  court,  any  or  the  superior  courts  may  be  applied 
to.  (')  *^  A  rule  or  order  for  the  discharge  of  a  prisoner  who 
has  been  detained  in  execution  a  year,  for  a  sum  under  twenty 
pounds,  may  be  made  absolute  in  the  first  instance,  on  an 
affidavit  of  notice  given  ten  days  before  the  intended  amplica- 
tion, which  notice  may  be  given  before  the  year  expires. "(') 
Where  the  notice  was  served  on  the  3rd,  stating  that  the 
motion  would  be  made  on  the  12th,  or  as  soon  as  counsel 
could  be  heard,  and  counsel  was  not  heard  till  the  14th,  the 
notice  was  held  insufficient. (**) 

Form  of  Notice  of  Intention  to  Apply  for  Discharge. 

\^ritle  of  court  and  came,'] 

Take  notice,  that  I  shall  on  next,  or  as  soon  after  as  I  [or 

ooonsel]  can  be  heard  in  thia  behalf,  make  application  to  Her  HajesCj'i 
Coart  c^  ,  at  Westinioster,  for  my  discharge  out  of  the  coatodj 

of  ,  as  to  this  action  at  year  suit,  acoordiog  to  the  statute  ia 

snch  CQse  made  and  provided,  my  impriscmment  having  been  for  the 
space  of  twelve  calendar  months  in  execution  upon  the  judgment 
herein  obtained  by  jon  for  debt  and  damages  not  exceeding  the  sum  of 
twenty  pounds,  excInsiTe  of  costs,  and  I  have  annexed  hereto  a  oopj  of 
the  affidavit  upon  which  I  shall  ground  the  said  application.    Dated,  &c. 

A.  B.  C.  D. 

P)  Eife  T.  Jacob,  9  Bowl  343;  Stubbing  t.  MeGruth^  7  Dowl 

(«)  Parkers  t.  Wilkint,  7  Dowl.  162. 

(•)  Ex  parte  Kaye,  1  B.  &  Aid.  653. 

(*)  Chew  V.  Lye,  7  Dowl.  465;  Fuge  v.  Rogere,  1  D.  &  L.713; 
Claoperton  t.  Mofiteith,  ibid.  909;  Hopkine  v.  Pledger,  ibid.  119; 
Kitehing  v.  Croft,  12  A.  ft  £.  586. 

(M  Wood  V.  Heath,  4  M.  &  Gr.  918 ;  2  DowL  N.  a  651. 

(•)  Clay  V.  Bowler,  6  N.  ft  M.  814. 

m  KeUy  T.  Dickenson,  I  Dowl.  646 ;  Joneej.  Fitzadam,  1  Cr.  &  M. 

s)  Short  V.  Waiiamt,  4  DowL  367. 
V*)  Bule  Pr.  129,  H.  T.  1853. 
(!•)  Burley  t.  WorraU,  1  D.  &  L.  145. 


I 


PBX80NBB8 — ^DISOHAROE  FBOM  SHALL  DEBTS.    729 

Hie  notice  must  oorrecilT  state  the  name  of  the  caiue.(>) 
It  miiBt  in  general  be  seired  on  the  phuntifi^  unless  he  can- 
not be  foondy  or  unless  the  attorney  continues  to  act  in  the 
matter. (*)  Service  on  one  of  the  plaintiff  suffices.^*)  If 
the  plaintiff  is  dead,  service  on  his  representatives,  it  there 
are  any,  or  his  wife,  is  necessary. (^)  Where  the  residence  of 
the  plaintiff  and  his  attorney  were  both  unknown,  it  was  held 
sufficient  to  serve  the  notice  on  the  attorney's  successors  in 
business,  who  stated  they  were  concerned  in  other  matters 
fi>r  the  plaintiff,  and  would  oppose  the  discharge.  (*)  A  copy 
of  the  affidavit,  on  the  apphcation,  is  generally  served  with 
the  notice.  (*) 

The  gaoler^s  or  keeper's  certificate  of  the  commitment  and 
causes  must  be  obtamed  before  the  application,  and  an 
affidavit  made  of  the  signature.  There  must  also  be  an 
affidavit  of  the  prisoner's  signature  to  the  notice ;(')  and  the 
prisoner  must  make  an  affidavit,  properly  intituled  in  the 
cause,  as  to  the  amount  of  the  debt  and  the  length  of  the 
]mprisonment.(') 

Form  of  Affidavit, 

{TUU  of  court  and  cameJ\ 
I,  C.  D.,  the  above-named  defendant,  now  a  prisoner  in  ,  make 

oath  and  say 

1.  That  on  A.  B.,  the  above-named  plaintiff  obtained  a  judg- 
ment in  this  suit  against  me  for  £  ,  occlusive  of  costs. 

2.  That  on  I  was  charged  in  execntion  npon  the  said  jndgment, 
at  the  suit  of  the  said  plaintiff,  and  have  ever  since  been  detained  in 
custody,  and  have  lain  in  prison  in  ,  in  execution  npon  the  said 
judgment. 

3.  That  on  I  did  serve  the  above-named  plaintiff  [personally] 
with  a  notice  signed  by  me,  a  true  copy  whereof  is  hereunto  annexed. 

Sworn,  &c  C.  D. 

If  no  previous  notice  of  the  application  be  given,  the  rule 
is  a  rule  nisi  only,(*)  which  is  served  in  the  same  manner 
as  the  ten  days'  notice.(**)    The  court  cannot  make  the  rule 

(>)  KeUyi.  Dickeruon,  1  Bowl.  646. 

(*)  Georpe  ▼.  Fry,  4  Dowl.  273 ;  Johiuon  v.  Houiledge,  6  DowL 
570 :  Percival  v.  RimmU,  7  M.  &  Gr.  448, 526. 
r*)  Harris  v.  Turtle,  8  M.  &  W.  258. 
^-^  Ex  parte  Richer,  4  Dowl.  276 :  1  H.  A  Wol.  6ia 

Jonee  ▼.  Boddington,  2  D.  &  L.  30. 

Wikox  V.  Leman,  8  Dowl.  144. 

RandaU  v.  Sweet,  10  L.  J.  132,  C.  P. 

Clapperton  v.  Monteith,  6  M.  &  Gr.  909;  1  D.  &  L.  713. 
[•)  Ex  parte  NeUeon,  7  Taunt  37.  467 ;  Moore  t.  Clav,  4  DowL  5. 
[>*)  BoUon  V.  AUen,  I  DowL  19.  8.  309. 
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retomable  at  chambers.  (')  Where  the  ten  da^^  notice  has 
been  improperly  served^  the  prisoner  maj  still  applr  for  a 
rule  nisi.(*)  The  plaintiff  may,  notwithstanding  toe  dis- 
charge of  the  prisoner  under  this  act,  proceed  with  execotKm 
against  the  lands  or  goods  (except  his  wearing  apparel, 
tools,  &c.,  to  the  value  of  10/.f)(>)  or  the  prisoner,  in  the  aame 
manner  as  if  the  prisoner  had  never  been  taken  or  cfaai^ged 
in  execution ;  ana  he  cannot  be  a  second  time  taken  in  execu- 
tion on  the  same  judgment,  unless  the  diacharge  was  nndn]  j 
or  fraudulently  obtained.  (^)  In  the  latter  case  the  plaintiff 
may  apply  to  the  court  for  leave  to  sue  out  a  new  ecu 


(/)  Discharge  by  plaintiffTs  deaths  or  dUconHjimanee  of 
action,'] — Where  a  plaintiff,  at  whose  suit  a  defendant  is  in  pri> 
son,  dies  and  leaves  no  personal  representative,  or  none  who 
will  administer,  the  prisoner  may  apply  for  a  rule  nisi  for  his 
discharge,  which  rule  may  be  served  on  the  plaintiff's  next- 
of-kin.^)    The  court  may,  in  suspicious  circumstances^  refer 
to  the  Master,  to  inquire  for  the  next-of-kin.(*)    An  attor- 
ney's lien  for  costs  will  not  be  allowed  to  stand  in  the  way 
of  the  discharge, (')  unless  the  attorney  has  a  lien  on  grounds 
independent  of  the  action  (as  where  he  advanced  money  to 
the  plaintiff,  who  authorized  the  attomev  to  pay  liinrfAlf  out 
of  tne  money  recovered  in  the  action),  and  where  such 
attorney  states  his  intention  to  take  out  administration .(') 
Where  a  personal  representative  however  exists  his  consent  is 
required  Defore  the  court  will  discharge  the  defendant,  even 
though  eighteen  months  had  elapsed  fix>m  the  plaintiff *s 
death.(M 

The  defendant  will  also  be  discharged  where  the  action  is 
discontinued  or  abated,  or  where  the  defendant  compromises 
or  setties  the  debt,Q*)  or  where  any  third  partv  pays  it  for 
him  \Q^)  and  the  plamtiff  is  bound  to  grant  a  discharge,  other- 

Jones  w.  FUzadamt^  2  Dowl.  Ill :  1  Cr.  &  M.  855. 


(M  Jones  1.  FUzadamt,  2  Dowl.  Ill :  ] 
m  Johnson  t.  Rouitedge,  5  DowL  679. 
(•)  (yHare  v.  Reeves,  13  Q.  B.  659. 
0)  48  Geo.  3,  c.  128,  s.  1. 

,!•■"      •"■ 

M  FotheroiUi,  WaUon,  4  Bing.  711 :1  M.  &  P.  743;  Dwuford 
T.  Oouidemith,  8  Moon,  145.  See  where  aefendaaf  s  wife  was  admuiift- 
tratrix  of  the  plaintiff ;  Pyns  t.  Early  8  T.  B.  407. 

(M)  See  Butt  T.  Conant,  3  B.  &  B.  3 ;  6  Moore,  65. 

(")  Rsimsr  t.  Turner,  3  DowL  601. 


»)  Gore  T.  IVright,  1  Dowl.  N.  S.  864 ;  Ta^br  v.  Bwraess.  16 
M.  i  W.  781. 

[•)  RidedaU  v.  Latowr,  2  L.  M.  &  P.  818. 

7)  Camp  V.  Pote,  8  C.  B.  376. 

(•)  Cox  T.  Priehard,  2  L.  M.  &  P.  298. 
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wise  an  action  on  the  case  may  lie  against  faim.(*)  Where, 
however,  the  plaintiff  sues  for  the  benefit  of  other  parties,  he 
cannot  discharse  the  defendant  collusively,  otherwise  an 
attachment  will  lie  against  him.(*)  Where  a  plaintiff  was 
in  execution  for  costs,  and  defendant  absconded,  and  his 
attorney  consented  to  the  discharge,  the  court  held  they  had 
no  power  to  discharse  the  plaintiff.  (*)  Where  a  party  was 
imprisoned  for  a  libel,  and  afterwards  reversed  the  judgment 
on  error,  he  was  held  entitled  to  his  discharge.  (*) 

Discharge  hy  hankruptcy  or  insolvent  courtl — ^Where  the 
defendant  while  in  execution  is  made  a  bankrupt,  he  may 
obtain  his  discharge,  the  rights  of  the  plaintiff  being  reserved, 
except  as  to  execution  of  co.  sa,(^) 

So  the  prisoner  may  obtain  his  discharge  by  means  of  the 
Insolvent  JDebtors  Acts.(*) 

2.  Actions  against  Keeper  of  Queen^s  Prison, 

It  is  the  privilege  of  the  keeper  of  the  Queen's  prison  to 
be  sued  in  the  Queen's  Bench,  otherwise  he  may  plead  his 
privilege  in  abatement.  (')  He  is  responsible  for  the  acts 
and  omissions  of  his  deputv-keeper.(*)  Case  and  not  debt 
is  the  proper  action  against  him  for  an  escape.(*)  A  retakmg 
on  fresh  pursuit  must  be  specially  pleaded,  and  there  must 
be  added  to  the  plea  an  affidavit  that  the  party  escaped 
without  the  defendant's  consent,  privity,  or  knowledge.  (>') 
When  he  is  sued  for  a  negligent  escape,  it  is  a  good  plea, 
that  the  party  was  retaken,  or  nad  returned  into  custody  be- 
fore the  writ  issued ;  though  not  if  the  escape  was  voluntary, 
that  is,  with  the  consent  of  the  keeper.^")  The  plaintiff  may, 
by  judge's  order,  be  compelled  to  give  a  particular  of  the 


\ 


>)  Crozer  v.  PiUing,  6  D.  &  R.  129  ;  4  B.  ft  C  26. 
s)  UeGregor  ▼.  Barrett,  6  G.  B.  262. 
•)  Pearee  y.  Skaif,  6  C.  B.  200. 

(«)  BoU  ▼.  Reginam,  2  D.  &  L.  774. 

(•)  See  11  ft  12  Yiot.  o.  106, 88. 112, 205,  211 ;  Larkin  t.  MarahaB, 
1  L  M.  ft  P.  186 ;  Alleard  t.  Wesson,  7  Exch.  753 ;  Clark  v. 
SmUh,  3  C.  B.  982;  Wearing  t.  Smith,  9  Q.  B.  1024. 

(•)  1  ft  2  Vict  c  110,  88.  75,  et  teq,,  5  ft  6  Vict.  c.  116  :  7  ft  8 
Viet  c.  96 ;  8  ft  9  Vict.  e.  127 :  10  ft  U  Vict  102 ;  Harvey  t.  Hudson, 
6  Ezeh.  845 ;  Ex  parte  Violet,  10  G.  B.  891 ;  Howard  ▼.  Hudson, 
2B.ftB.l;  ThomasY.  HtM^nm,  14  M.  ft  W.  353 ;  16  M.  &  W.  885 ; 
Hookpayton  t.  BusseU,  9  Exch.  279, 

(0  Br.  Abr.  "  BiUe"  pi.  29. 

(•)  lift  12 Vict c.  7.8.4;  5ft6Vioto.22. 

C)  5ft6Victo.98,  a  31. 

(>•)  8  ft  9  Will.  3.  0.  27,  8.  6. 

(")  Bonafous  t.  Walker,  2  T.  B.  131. 
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escspe,  sUtmg  the  precise  date  thereof  if  known  ;(*)  vi&3e, 
on  ike  other  hand,  the  plaintiflTs  attomej  may  obtain  an 
order  to  inspect  the  writ  of  habeas  corpms  and  retum,  and 
the  committitur  indorsed  thereon.  (')  The  keeper  mrn^r  be 
senred  with  a  side-bar  mle  to  prodooe  the  defendant  in 
court ;  and  if  the  latter  has  escaped,  he  must  give  notice 
thereof  to  the  plaintiflTs  attorney  within  the  time  limited  by 
the  mle.C)  It  is  an  escape  in  law  i£^  after  one  day's  notioe 
in  writing,  the  keeper  refuse  to  show  the  prisoner  to  the 
creditor,  or  to  the  attorney  of  the  creditor  at  whose  suit  pro- 
cess was  sned  out.(^)  And  the  keeper  may  be  fined  5<K^ 
if  on  demand  he  refuse  to  give  to  a  person  desiring  to  char^ 
a  prisoner  in  execution  a  note  in  writing,  stating  whether 
snch  prisoner  is  in  his  custody  or  noi.(*) 

(a)  Removing  Prisoners  from  other  CSutody  mto  the  Qfteeirs 

FriSOfUm 

A  prisoner  may  be  removed  from  the  custody  of  the 
sheriff  or  other  person,  into  that  of  the  keeper  of  the  Qaeen's 
prison,  by  a  habeas  corpus. 

Habeas  corpus  cum  causa,"] — ^Where  the  custody  is  in  some 
other  prison  than  the  Queen's  prison,  under  the  process  of 
the  su^rior  court,  the  prisoner  has  an  absolute  right  to 
have  mmself  removed  into  the  Queen's  prison  by  Khabeas 
corpus  cum  causd,  even  though  he  is  detained  in  a  prison 
named  by  an  order  of  the  Insolvent  Court.  (*)  He  is  not 
stopped  oy  taking  this  step  from  disputing  the  legality  of 
the  ou8tody.(')  The  writ  may  be  sued  out  in  term  or 
vacation,  but  must  bear  teste  in  term.  It  mav  be  made  re- 
turnable immediately.  (*)  It  is  signed  by  the  chiefs  or,  in  bia 
absence,  by  one  of  the  other  judges  of  the  court.  (*^  The 
name  and  address  of  the  attorney,  with  the  date  of  israzng^ 
should  be  indorsed  on  the  writ.(**) 

(M  Davit  V.  Chapman,  1  K.  ft  P.  699;   Webster  v.  Jomes^  7 
D.  ft  R.  744. 

(*)  Fox  T./onef,  7  B.  ft  G.  732  ;  1  M.  ftB.  670. 

( s)   White  V.  Stratum,  1  DowL  55a 
8&9  WU1.3,c27,  8.8. 

.  ,  Sect  9. 

r«)  Samuel  ? .  NeUlethip,  3  Q.  B.  188 ;  2  G.  ft  D.  770. 

r)  Pearson  ▼.  Yewene.  7  Sc.  435. 

[•)  Bettesworth  v.  Btf//,  3Barr.  1875;  Case  of  Leonard  Waiaon^ 
9  A.  ft  £.  731. 

;•)  1  ft  2  P.  ft  M.  c  13,  8.  7;  R,  v.  Rodham,  Cowp.  672. 

[>•)  Sheppard  t.  Shum,  2  Or.  ft  J.  632. 


P 
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Form  of  Writ  of  Habeas  Corpus  cum  Causd, 

ViciOBiA,  fte. :  To  the  ,  greeting  :  We  ooronumd  joa  that 

f0t  btTe  the  body  of  C  D.,  detained  in  onr  prison  tmder  joor  cnstodj, 
as  it  k  aid,  noder  safe  and  secare  conduct,  together  with  the  daj  and 
euae  of  hb  bong  taken  and  detained,  bj  whataoerer  name  he  may  be 
etUed  in  the  same,  hefore  our  right  trusty  and  weU-belored  , 

[ckkfo/eomi,  addmg  thb  vmai  <fefcr^i<M>ii]  at  his  Qhambera,  in  Bolls 
GanicD,  Chanoery  Lane,  \€t  at  bis  boose  at  ,]  immediately  after 

the  receipt  of  this  writ,  to  do  and  receive  all  and  singular  those  things 
*^  oar  said  chief  shall  then  and  there  consider  of  him  in  this 

behalf,  and  have  yoo  there  then  this  writ.    Witness  ,  [fiome  of 

e^/]  at  Westminster,  the  day  of  ,  in  the  year  of  our 

Lord 

The  writ  18  engroflsed  on  plain  parchment,  and  taken,  alonff 
with  ft  pnecipe,  to  the  Master's  office  to  be  stamped  and 
agned.  It  is  then  left  with  the  officer  or  keeper,  generally 
four  days  before  the  defendant  is  to  be  brought  up,  and  the 
fees  are  paid.(i) 

^ov  dbe^td^ — ^The  gaoler  or  officer  must  take  the  pri- 
soner to  the  judjze*B  chambers,  in  due  and  convenient  time,(*) 
^irect^C)  ^d  without  allowing  a  rescue,  otherwise  he  may  W 
soed  for  an  escape.  (*)  The  judge  at  chambers  then  commits 
^  to  a  tipstaff  to  be  taken  to  the  Queen's  prison. (>)  The 
officer  who  executes  the  writ  keeps  it.(*)  If  the  officer  do 
not  obey  the  writ,  he  is  liable  to  an  attachment,  Q  after  being 
mled  to  return  the  writ.(*) 

Haieot  eofrpva  ad  satisfaciendttm,'] — When  the  plaintiff 
*ttta  to  charge  in  execution  the  defendant,  who  is  cUitained 
in  some  other  prison  at  the  suit  of  a  third  party,  he  must 
Y^  ^6  defendant  into  the  Queen's  prison  on  a  writ  of 
*^  corpus  ad  saHsfaciendum.^*)  Wnere,  however,  the 
defendant  is  in  the  county  gaol,  be  may  be  charged  by  a  ca. 
M.,  and  the  court  will  exercise  a  discretion  as  to  granting  a 

(')  Parks  T.  Torre,  3  B.  &  6.  93 ;  6  Moors,  260. 
(')  Btttetworth  i.  Beil,  3  Bnrr.  1875. 
O  R.  M.  1654,  se.  7, 10  ;  Tidd,  349. 
0)  CoiMion  ▼.  Ward,  1  8tr.  429. 
(*)  Re  SaU$hwy,  5  B.  &  Aid.  266. 
Q  Oofliper  ▼.  Jonet,  2  If .  &  SeL  202. 
(0  R.  T.  Wintan.  6  T.  E.  89. 
(•)  R.  ▼.  Wright,  2  Str.  916. 

{*)  Sandft  T.  Homty,  6  N.  &  M.  69 :  Fumivalj.  Strinoor,  3  So. 
«>li5Dowl.l9& 
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habeas  corpus.Q)  The  writ  is  tested  in  term,  and,  it  seems, 
must  be  returned  on  a  da;^  certain  in  term;  and  the  issuing 
of  the  writ  admits  the  original  custody  to  be  legal.  (')  Ko 
affidavit  is  necessary  on  the  application.  (")  It  need  not 
issue  against  other  defendants  it  not  in  custody.  (*)  It  is 
sued  out  as  the  habeas  carpus  cum  causSt^  and  a  duplicate 
left  with  the  officer  four  days  before  the  return  day.  The 
officer  cannot  detain  the  prisoner  till  payment  of  the  court 
fees  of  the  writ.(*)  When  the  prisoner  is  brought  into 
court,  the  original  habeas  is  handed  to  the  Master,  who 
charges  the  prisoner.(*)  The  prisoner,  when  brought  up  on 
this  writ,  is  entitled  to  be  discharged  on  paying  the  debt  and 
costs,  without  the  court  fees  of  the  writ.(') 

Form  of  Habeas  Corptts  ad  Satisfaciendum. 

haye  before  us,  [or  m  C  P,  before  oar  joBtices ;  or  «i  Exek, 

before  the  baronB  of  onr  Exchequer]  At  Weetmiiuter,  on  the        day  of 
,  the  body  of  C.  D.,  detained,  &c,  to  satisfy  A.  B.  £  , 

which  the  said  A.  B.  latelj  in  onr  court  before  us,  [or  before  our  justices 
aforesaid,  or  before  the  barons  of  our  said  Exchequer]  at  Westminster, 
reooTered  agiunst  the  said  C.  D.,  whereof  the  said  C.  D.  is  oouTicted, 
together  with  interest,  &c.,  &c.|  and  further  to  do  and  receiye  all  and 
singular,  &c.     [Conclude  as  m  the  form  onto,  p.  733.] 


WiUiamsyt.  Jones,  2  Cr.  &  J.  611. 

NewUmx,  Row,  1  D.  &  L.  814 ;  7 So.  N.  B.  643. 

Fumival  t.  Stringer,  3  Sc  661. 

WiUoni,  Bacon,  1  Dowl.  118. 

DalzeUj.  CuUen,\2  M.  &  W.  1 ;  1  D.  &  L.  448. 

Aldridqe  ▼.  Stafford,  3  M.  &  Or.  409. 

DakeU  ▼.  CuUen,  12  M.  ft.  W.  1. 
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CHAPTER  XIV. 
CORPORATIONS  AND  QUASI  CORPORATIONS. 


1.  Corporations  generally. 

2.  Joint  Stock  Companies  regis- 

tered tinder  7  &  8  Vict, 
c.  110. 
(a)  Plaintiffs. 
(6)  Defendants. 
(e)  Execution  against  share- 
holders. 
Z.  Companies  Clauses  Consolida- 
tion Act,  8  &  9  Vict,  c  16. 
(a)  Plaintiffs. 
(bS  Defendants. 
(e3  EsecQtion  against  share- 
holders. 
4.  Banking  and  other  companies 


suing  and  being  sued  bj 
pabHc  officers. 
(a)  Joint  stock  banks  under 

7&8  Victc  113. 
(A)  Actions,    and   execution 
against     shareholders, 
under  7  Geo.  4,  c.  46. 
(e)  Suing  and  being  sued  ge- 
nerally bjr  public  officers. 

5.  Companies  incorporated  by  let- 

ters patent  under  7  Will.  4 
and  1  Vict.  c.  73. 

6.  Limited  liability  companies  un- 

der 18  &  19  Vict.  c.  133. 

7.  Winding  up  of  companies. 


1.  Corporations  generally. 

Plaintiffs.'] — Corporations  at  common  law  must  sue  in  their 
common  name,(^)  tnou^h  by  statute,  in  many  cases,  they  may 
Bue  in  the  name  of  their  public  officer.  They  can  only  sue  by 
attorney  appointed  under  their  common  seal.(*)  The  appoint- 
ment o^  an  attorney  by  a  municipal  corporation,  except  by 
the  city  of  London,  must  be  under  the  corporate  seal  ;(■) 
and  the  attorney  of  the  corporation  has  an  implied  power  to 
refer  the  cause  to  arbitration.  (^)  A  corporation  cannot  sue  as 

(*)  1  Bl.  Com.  474;  Bowen  t.  Morris,  2  Taunt.  374;  CoocA  t. 
Goodman,  2  Q.  B.  580.  A  foreign  corporation  may  sue  as  such  on 
proof  of  its  being  incorporated,  National  Bank  of  Saint  Charlet  t. 
Ve  BemaleM,  1  C.  &  P.  569. 

(«)  Co.  Litt.  66  b. 

(»)  Arnold  ▼.  Mayor  of  Pooh,  6  8c.  N.  B.  741 ;  2  DowL  N.  8. 
574. 

{*")  Fatiell  ▼.  Eastern  Counties  Railway  Company,  2  Exch.  344. 

[C.  L. — vol.  ii.]  3  8 
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common  informers.  (*)  But  they  may  bring  debt  or  indehitatu* 
assumpsit  on  a  bye  law  ;(*)  and  in  some  cases  assumpsiUi^) 

Defendants,'] — Corporations  are  at  common  law  sued  in 
their  corporate  name,  and  by  statute  in  the  name  of  their 
public  officer.  The  writ  is  "  served  on  the  mayor  or  other 
nead  officer,  or  on  the  town  clerk,  clerk,  treasurer,  or  eecre* 
tary/Y*)  The  corporation  must  defend  by  atfomey  ap- 
pointed under  their  common  seal.(^)  The  declaration  need 
not  describe  how  they  are  incorporated,  but  merely  describe 
them  by  their  corporate  name.(*)  Execution  can  m  general 
issue  only  against  the  property  of  the  corporation.(')  In 
general,  corporations  can  only  be  sued  on  a  contract  under 
their  common  seal,  unless  the  particular  contract  is  inci- 
dental to  the  proper  business  of  the  corporation,  or  of  a 
very  trifling  nature.  (*)  They  cannot,  it  seems,  be  sued  for 
niali  cious  prosecution .  (•) 

(1)  Weaver^  Company  ▼.  Forest^  2  Sir.  1241. 

(*)  Tobacco  Pipg  Makers'  Company  j,  Loder^  16  Q.  B.  765; 
Barber  Surgeons  r.  Pelson^  2  Ler.  262. 

(>)  Fishtnongert^  Company  t.  Robertson^  6  Sc.  N.  A  R.  66 ;  Arnold 
▼.  Mayor  of  Poole,  6  So.  if.  &.  741 ;  Australian  %e.  Navigation 
Company  v.  Murzetti^  11  Ezch.  228.  As  to  suing  on  an  ezeenicry 
contract  not  under  seal,  see  Copper  Miners^  Company  ▼.  Fox,  16  Q.  B. 
229 ;  Pennington  r.  Taniere,  18  L.  J.  49,  Q.  B. 

(*)  C.  L.  P.  Act,  1852,  8.  16,  ante,  p.  99. 

(»)  Co,  Litt.  66  a,  b;  10  Co.  30  b. 

(•  >  Woolfr.  City  Steam  Boat  Company,  7  C.  B.  103 ;  6  B.  &  L.  606. 

(0  Bac.  Abr.  "  Corp."  E.  2. 

(*)  See  examples  or  actions  against  oorporationa  on  eontraets  not 
under  seal,  Mayor  of  Ludlow  ▼.  Charltnn,  6  M.  &  W.  815  ;  Arnold 
1.  Mayor  of  Poole,  6  6c.  N.  B.  741 ;  4  M.  ft  Or.  860  i  Henderson  t. 
Australian  kc.  Navigation  Company,  6  £.  &  B.  409  ;  Sanders  t. 
St,  Neots  Union,  8  Q.  B.  810 ;  Paine  t.  Strand  Union,  8  Q.  E 
326 ;  Diggle  t.  London  and  BlaekwaU  Railway  Company,  6  Ezeh. 
442 ;  Pauling  r.  London  and  North  Western  Railway  Company, 
8  £xcb.  867 ;  Lamprell  t.  Billerieay  Union,  3  Exeh.  283 ;  CMtrrk 
▼.  Imperial  Gas  Company,  6  A.  &  £.  846 ;  Lowe  t.  Londom  and 
North  Western  Railway  Company,  18  Q.  B.  632:  Smith  i,  HvU 
Glass  Company,  11  C.  B.  897 ;  Clark  t.  Cuekfield  Union,  I  BaC 
C.  C.  81  :  for  trespass,  Maund  i.  Monmouth  Canal  Company,  5  Sc. 
N.  B.  467 ;  4  M.  &  Qr.  462 ;  2  Dowl.  N.  8.  113 ;  for  assault,  Eastern 
Countiet  Railway  Company  t.  Broom,  6  Exch.  314 ;  Groat  North- 
ern Railway  Company  t.  Harrison,  10  Excb.  376 ;  Roe  t.  Birken' 
head  ^c.  Railway  Company,  7  Exch.  36;  for  tT0?er,  GUneri, 
London  and  North  Western  Railway  Company,  6  Excb.  66. 

(•)  Stevent  t.  Midland  Railway  Company,  10  Exeh.  351  Scs 
the  leading  doctrines  and  antboritie?  as  to  the  powers  of  compiiiies  to 
bind  tbemseWes  reviewed  in  Bawkes  t.  Eastern  Railwojf  (Umpamy, 
5  H.  L.  Cas. ;  Preston  t.  Lancashire  and  Torkshvre  Hailmey 
Company,  ibid. 
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2.  Joint  Stock  Companies  registered  under  7  jr  8  Vict.  c>  110.(9 

The  Joint  Stock  Companies  Re^tration  Act,  7  &  8  Vict. 
c.  110  (amended  by  10  &  11  Yict.  c.  78),  confers  upon 
certain  companies  the  (qualities  and  incidents  of  a  corpo- 
ration. Before  advertismg  their  intention  to  form  sucn  a 
company,  the  promoters  must  make  a  return  to  the  registry 
office  of  certain  particulars,  yiz :  ] .  the  proposed  name  of 
the  company,  2.  the  business  or  purpose  of  the  company, 

3.  the  names  and  additions  of  the  promoters ;  '^  and  upon 
such  registration  of  at  the  least  the  three  particulars  above- 
mentioned,  the  promoters  of  the  company  shall  be  entitled 
to  a  certificate  of  prorisional  registration/^')  Certain  acts 
and  contracts  necessary  for  constituting  the  company 
may  be  done  and  made  after  provisionaJ  registration,  (M 
and  may  be  sued  for  after  complete  registration  ;{*) 
but  contracts  made  by  promoters  before  provisional 
registration  cannot  be  sued  for.(*)  And  the  promoters  must 
at  that  stage  couple  with  their  intended  name  the  words 
*'  provisionally  registered.'^*)  The  company  become  incor- 
porated fi*om  and  after  the  date  of  the  certificate(^)  of 
complete  registration  made  by  the  Registrar  of  Joint  Stock 
Companies,  and  ^^  thereupon  any  covenants  or  engagements 
entered  into  by  any  of  the  shareholders  or  other  persons 
with  any  trustee  on  the  behalf  of  the  company,  at  any  time 
before  the  complete  registration  thereof  may  be  proceeded 
on  by  the  said  company  and  enforced  in  all  respects  as  if 
they  nad  been  made  or  entered  into  with  the  said  company 
after  the  incorporation  thereof;  and  such  company  shall 
continue  so  incorporated  uatW  it  shall  be  dissolved,  and  all 
its  afiairs  wound  up ;  but  so  as  not  in  any  wise  to  restrict 
the  liability  of  any  of  the  shareholders  of  the  compaxi^  under 
Any  judgment,  decree,  or  order  for  the  payment  of  money 
which  shall  be  obtained  against  such  company,  or  any  of 
the  members  thereof,  in  any  action  or  suit  prosecuted  by  or 
against  such  company  in  any  court  of  law  or  equity,  but 
every  such  shareholder  shall,  in  respect  of  such  moneys, 
subject  as  after  mentioned,  be  and  continue  liable  as  he 


0)  See  alio  Index  *'  Companies."        (•)  7  &  8  Vict  o.  110,  a.  4. 
?>)  ibid  e.  23;  BuU  ▼.  Chapman,  8  Kzch.  444. 
{*)  Taylor  t.  Crowland  Gob  Company^  10  Ezeh.  293 ;  Barton  t. 
Butchinton,  2  C.  &  K.  712. 
(*)  Hutehtnson  t.  Surrey  Contumer^  Gas  Company,  11 C.  B.  689. 


(•)  A  ▼.  Whitmarsh,  14  Q.  B.  803. 
(')  The  C( 


certificate  is  not  Toid  because  some  proTiaiona  for  obtaining 
it  mar  bate  been  omitted :  Banwen  Iron  Company  ▼.  Bamsit,  8  C.  B. 
406. 
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would  have  been  if  the  said  company  had  not  been  inc(»'- 
porated  ;  and  thereupon  it  shall  be  lawful  for  the  said 
company,  and  they  are  hereby  empowered  as  follows,  tLat 
is  to  say,  to  usc(*)  the  registered  name  of  the  compiany, 
adding  thereto  ^registered,*  and  also  to  have  a  common  seal, 
with  power  to  break  and  change  the  same  frooa  time  to 
time,  but  on  which  must  be  inscribed  the  name  of  the 
company,  and  also  to  sue  and  be  sued  by  their  reigistered 
name  in  respect  of  any  claim  by  or  upon  the  company,  upon 
or  by  any  person,  whether  a  member  of  the  company  or  not, 
so  long  as  any  such  claim  may  remain  unsatisfied. ''^O 

(a)  Plaintiffs.'] — The   company  sue  by  their  registered 
name,  like  corporations  at  common  law.(')     When  a  call  is 
made  upon  a  shareholder,  the  company  are  empowered,  aft«r 
complete  registration,(^)  to  sue  him  in  an  action  of  debt, 
and    ^^  in  the  declaration  in  any  such  action  it  shall  be 
sufficient  to  state    only,   that    at   the  time  of  the  com- 
mencement of  the  suit  the  defendant,   as  the  holder  of 
certain  shares  (stating  how  many)  in  a  cert^n  company  or 
undertaking,  as  the  case  may  be  (naming  it),  was  indebted 
to  the  company  in  a  certain  sum  (stating  the  amount  of  the 
instalment,  or  so  much  thereof  as  is  sought  to  be  recorered) 
for  certain  instalments  of  capital  then  due  and  payable  in 
respect  of  the  said  shares,  and  that  the  defendant  bath  not 
paid  the  same ;  and  that  if,  upon  the  trial  of  any  such  action, 
it  shall  be  proved  that  the  defendant  was  the  holder  of  any 
share,  when  such  instalments,  or  any  of  them,  in  respect  of 
the  same  and  for  which  the  action  is  brought,  became  doe, 
then  such  company  shall  recover  such  instalments,  or  so 
much  thereof  as  is  due,  together  with  interest  for  the  same, 
at  the  rate  of  five  pounds  per  cent,  per  annum,  to   be 
computed  from  the  day  on  which  such  instalment  shall  have 
become  due.**(*) 

(&)  Defendants,'] — ^The  writ  of  summons  should,  it  seen», 
state  the  corporation's  place  of  business ;  and  ^*  now  or  late 
at,  &c.,**  has  been  held  bad.(*)    The  writ  must  be  served 

(^)  Bat  not  to  alter  the  name,  R.  t.  Joint  Stock  Com^antM,  10  Q.  B. 

839 

(«)  7  &  8  Vict  c.  110,  8.  25. 

(«)  Ibid.  8.  23. 

(*)  Agricultural  Caiile  Inniranee  Company  v.  Fitzgerald^  1$ 
Ct  B.  432. 

(»)  7&8  Vict  c.  110,8.65. 

(<)  Pilbrow  T.  Pilbrow'a  Atmotpherie  Railway  Company,  3  C.  B. 
730 ;  4  B.  &  L.  450.    See  C.  L.  P.  Act,  1852,  s.  2,  ante,  pp.  85,  86. 
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on  the  '^derk^  treasurer,  or  secretary  of  the  conmany  ;"Q)  but 
service  on  a  clerk  of  the  secretary  is  bad.(*^  The  company 
must  defend  by  attorney  appointed  iinder  the  coiporate  seal. 
The  dechuration  need  only  describe  them  by  theur  corporate 
title,  ^thout  stating  how  they  were  incorporated.  (*) 

(c)  ExetnUUm  against  company  and  shareholders.! — "Every 
jadgment  and  every  decree  or  order,  which  shall  be  at  any 
time  after  the  passing  of  this  act  obtained  against  any 
company  completely  registered  under  this  act,  except  com- 
panies mcoiporated  by  act  of  Parliament  or  charter,  or 
companies,  the  liability  of  the  members  of  which  is  restricted 
by  Tirtue  of  any  letters  patent,  in  any  action,  suit,  or  other 
proceeding  prosecuted  by  or  against  such  company  in  any 
court  of  law  or  equity,  shall  and  may  take  effect  and  be 
enforced,  and  execution  thereon  be  issued,  not  only  against 
the  property  and  effects  of  such  company,  but  also,  u  due 
dilisence(*)  shall  have  been  used  to  obtidn  satisfaction  of 
8U(£  judgment,  decree  or  order,  by  execution  against  the  pro- 
perty and  effects  of  such  company,  then  against  the  person, 
property,  and  effects  of  any  shareholder(»)  for  the  time 
being,  or  any  former  shareholder  of  such  company  in  his 


(1)  G  L.  P.  Act,  1852,  s.  16. 

(*)  Waiton  V.  Universal  Sdhags  Compsmy^  16  H.  ft  W.  438; 
4  D.  &  L.  558. 
C)  Wo6{f  V.  City  Steam  Boat  Company^  7  C.  B.  103;  6D.  &  L. 

0)  Thus,  if  the  company  is  being  wound  up,  he  most  first  prove  his 
deot  before  the  chief  clerk,  Thompson  v.  Univsrsal  Salvage  Com- 
pany^ 3  £xch.  310 ;  Peart  v.  Universal  Salvage  Company,  6  C.  B. 
478;  Mackenzie  v.  SUgo  and  Shannon  Railway  Company,  4  E.&B. 
119 ;  Hutchinson  v.  Harding,  11  Exch.  561.  As  to  what  is  dne 
diligence,  see  Thompson  v.  Universal  Salvage  Company,  3  Ezoh. 
SIO :   King  v.  Parental  Endowment  Company,  11  Exch.  443. 

(*)  As  to  who  is,  see  Wilkinson  v.  AnglO'Califomian  Gold  Com^ 
pany^  21  L.  J.  327,  0*  B. ;  Stewart  v.  Anglo- Calif omian  Gold 
Company,  21  L.  J.  393,  Q.  B.  The  company  may  so  contract  with  a 
thira  party,  that  no  sacb  execution  against  a  shareholder  may  be 
competent:  HalkettY.  Merchant  Traders^  Association,  13  Q.  B.  960. 
The  return  of  the  names  of  shareholders  made  nnder  the  act  is  prtmd 
faeio  evidence  that  a  person  is  a  shareholder,  Turner  v.  Metropolitan 
Live  Stock  Company,  2  Exch.  567 ;  Corder  v.  Universal  Gas  Com- 
pany, 6  G.  B.  554.  The  shareholder  continues  liable  until  the  return 
of  the  transfer  of  any  i^are  shall  have  been  made  pursuant  to  the  act : 
7  &  8  Tict  c.  110,  s.  13.  This  section  enables  a  creditor  who  has 
got  a  judgment  against  a  Joint  Stock  Company  c<lmpletely  resistered 
to  enforce  it  by  execution  against  shareholders,  Pritchard  v.  London 
and  Birmingham  fc,  RaUway  Company,  15  C.  B.  331. 
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nataral  or  individaal  capacity,  until  soch  jndement,  decree 
or  order,  shall  be  fully  satiiified :  provided,  m  the  cs9e  ot* 
execution  against  any  J'ormer  thtzrekoldtr,  that  such  former 
shareholder  was  a  shareholder  of  such  company  at  the  time 
when  the  contract  or  enfragemeot,  for  which  such  judgmeDt, 
decree  or  order,  may  have  been  obtained,  was  entered  into, 
or  became  a  shareholder  during  the  time  such  contract  or 
engagement  was  unexecuted  or  unsatisfied,  or  was  a  share* 
holder  at  the  time  of  the  judgment,  decree  or  order,  being 
obtained  :  provided  also,  that  in  no  case  shall  execation  be 
issued  on  such  judgment,  decree  or  order,  against  the 
person,  property  or  effects,  of  anv  such  former  shareholder 
of  such  company,  after  the  expiration  of  three  years  next 
aAer  the  person  sought  to  be  chareed  shall  hare  ceased  to 
be  a  shareholder  of  such  company.(i)  Every  person  against 
whom,  or  against  whose  property  or  effects,  execution  upon 
any  judgment,  decree  or  order,  obtained  as  aforesaid,  shall 
have  been  issued  as  aforesaid,  shall  be  entitled  to  recover 
against  such  company  all  loss,  damages,  costs  and  charges 
which  such  person  may  have  incurred  by  reason  of  such 
execution;  and  that,  after  due  diligence  used  to  obtun 
satisfaction  thereof  against  the  property  and  effects  of  such 
company,  such  person  shall  be  entitled  to  contribntion  for 
so  much  of  such  loss,  damages,  costs  and  charges  as  shall 
remain  unsatisfied  from  the  several  other  persons  again5t 
whom  execution  upon  such  judgment,  decree  or  order, 
obtained  against  such  company,  might  also  hare  been  issued 
under  the  provisions  in  that  behalf  aforesaid,  and  that  such 
contribution  may  be  recovered  from  such  person  as  afore- 
said, in  like  manner  as  contribution  in  ordinary  cases  of  co- 
partner8hip."(*) 

Without  set.  fa,'] — '*  In  the  cases  provided  by  this  act  for 
execution  on  apy  judgment,  decree  or  order,  m  any  actioa 
or  suit  against  the  company,  to  be  issued  against  the  person  or 
against  the  property  and  efiects  of  any  shareholder,  or  former 
shareholder  of  such  company,  or  again^^t  the  property  and 
effects  of  the  company,  at  tne  suit  of  any  shareholder,  or  former 
shareholder,  in  satisfaction  of  any  moneys,  damages,  costs, 
and  expenses  paid  or  incurred  by  him  as  aforesaid  in  any 


(1)  The  remedy  under  this  section  la  hy  sci.  fa. ;  and  any  vast  of 
due  diligence  in  proceeding  against  the  company  may  be  pleaded  to  the 
$ci,fa.,  Marson  i.  Lund,  16  Q.  B.  345. 

(3)  7  &  8  Vict,  c  110, 88.  66,  67;'ffee  Peart  t.  Unittntd  Sakoft 
Company,  18  L.  J.,  23  C.  P. ;  6  C.  B.  478. 


GOMPAHIES — ^EXECUTIOK  AGAINST.  741 

action  or  suit  ag^ainst  the  company,  such  execution  maj  be 
iseued  by  leave  of  the  courts  or  of  &  judge  of  the  court  in  which 
such  judgiDent,  decree,  or  order  shidl  haye  been  obtained, 
open  motion  or  summons  for  a  rule  to  show  cause,  or  other 
motion  or  summons  consistent  with  the  practice  of  the  court, 
whhoat  any  suggestion  or  scire  facias  in  that  behalf;  and 
that  it  shall  be  lawful  for  such  court  or  judjze  to  make 
absolute  or  discharge  such  rule,  or  allow  or  dismiss  such 
motion  (as  the  case  may  be),  and  to  direct  the  costs  of  the 
applicaiion  to  be  paid  by  either  party,  or  to  make  such  other 
order  therein  as  to  such  court  or  judge  shall    seem  fit ; 
and  in  such  cases  such  form  of  writs  of  execution(^)  shall  be 
sued  oat  of  the  courts  of  law  and  equity  respectiyely,  for 
giying  effect  to  the  proyision  in  that  behalf  aforesaid,  as  the 
judges  of  such  courts  respectively  shall  from  time  to  time 
think  fit  to  order ;  and  the  execution  of  such  writs  shall  be 
enforced  in  like  manner  as  writs  of  execution  are  now  en- 
forced :  provided  that  any  order  made  by  a  judge  as  aforesaid 
may  be  discharged  or  varied  by  the  conit,  on  application 
made  thereto  by  either  party  dissatisfied  with  such  order  : 
provided  also,  that  no  such  motion  shall  be  made,  nor  sum- 
mons granted,  for  the  purpose  of  charging  any  shareholder, 
or  fanner  shareholder,  until  ten  days''  notice  thereof  shall 
have  been  e;iven  to  the  person  sought  to  be  charged  there- 
by."(')     The  summary  remedy  given  by  this  68th  section 
is  cumulative  to  that  given  by  the  66th.  (')    It  is  available 
to  other  creditors  as  well  as  shareholders  suing  the  com- 
pany.(*)     The  notice  need  not  be  personally  served ;(')  and 
a  second  application  at  chambers  on  the  same  notice  cannot 
be  made,(*)  but  a  fresh  notice  may  be  given.  (')    The  notice 
must  state,  whether  the  application  is  to  be  made  to  the 
court,  or  a  judge  at  chambers.  (*) 


0)  See  a  form  of  a  ea.  ta.  aninat  a  shareholder  in  Corder  v.  Uni- 
teraal  Gas  Company,  6  C.  B.  667. 

(«)  7&8Vict.c.llO,g,68. 

(s)  Marton  t.  Lund^  16  Q.  B.  346.  See  a  proviso  in  a  policy  of 
iafoiiDce,  which  prevented  the  plaintiff  issuing  thisexecation :  HasseU 
V.  Utrehant  Tradets'  AMOciation^  4  £xch.  625, 

{*)  Thompson  v.  Universal  Salvage  Company^  3  £xch.  SIO ; 
Peart  v.  Universal  Salvage  Company,  6  C.  B.  478. 

(M  Turner  v.  Metropolitan  Live  Stock  Company ,  17  L.  J.,  264 

Exeb. 

(•)  Corder  t.  Universal  Gas  Company,  6  C.  B.  190. 

('}  Edwards  v.  Cameron* s  Railway  Company,  15  Jur.,  470  Exch.; 
Corder  v.  Universal  Salvage  Company,  6  C.  B.  654. 

(*)  Corder  t.  Universal  Gas  Company^  6  C  B.  190  and  554. 
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-Form  of  Notice. 


[77/Ze  ofamri  amd  ookm.] 
Whereas,  a  jad^meot  was  obtained  on  the  ,  in  Her  Majcitj's 

Court  <A  y  {<x  the  sam  of  £  ,  in  a  certain  aciioii  broo^t 

by  the  aboTe-named  plaintiff  against  the  aboTe-named  defendants,  kd^ 
a  company  completely  regittered  onder  the  statute  passed  in  the  seventh 
and  eighth  jears  of  the  rei^  of  Her  present  Majesty,  intituled  an  Act 
ftc  :  and,  whereas  the  said  plaintiff  hath  used  dne  dihgoice  to  obtain 
■atisfactioQ  of  the  said  jadgment  against  the  property  and  eflects  of  the 
said  company,  hot  there  is  not  any  property,  nor  are  there  aaj  efiects 
of  the  said  company  oot  of  which  the  sakl  jndgmeot  or  any  part  therec^ 
oan  be  satisfied.  And,  whereaa,  yon  C.  D.,  [are  a  shareholder  lor  the 
time  being  of  the  company,  oroitke  com  wMg  ie.]  Now  we  do  hereby 
gire  yon  notice,  that  upon  the  ex]uratioo  of  ten  days  from  the  date  k 
the  service  of  this  notice  npon  yon,  eras  soon  after  the  expiraticio  tberec^ 
as  cooTeniently  may  be,  a  motion  will  be  nuule  in  Her  Hajestj*a  court 
of  ,  For  an  application  will  be  made  to  one  of  the  jndgea,  (or 

barons,)  of]  for  a  nde  [or  snmmons, j  calling  npon  yon  to  show  cacse 
why  execntioo  shonld  not  issne  against  yon  npon  the  said  jadgmeot, 
lutil  the  same  shall  be  satisfied,  pursoant  to  the  pronsiooB  of  the  said 
fltatnte. 

P.  A.  it  hf  attorneys  for  the  aboTO-named  p'l'fftiff 

On  making  tbe  application  to  a  judge  or  the  court,  an 
affidavit  must  be  prodnced,  stating  the  signing  of  judgment, 
the  amount  due  thereupon,  the  execution  issued  against  the 
company,  and  the  efforts  made  to  obtain  sadsfaction  from 
them,  that  the  shareholder  in  question  is  a  shareholder  of  the 
said  company,  verifying  an  extract  from  the  official  return 
of  that  fact,  and  that  notice  was  didy  served  upon  him. 

Form  of  AffidaviL 

\Tiilt  ofcami  and  coicm.] 

1.  That  this  action  was  commenced  by  writ  of  sommons,  sued  out  by 
me,  as  the  attorney  of  the  abo?e-named  plaintiff,  cm,  &C.,  aiui  the  de- 
fendants, at  the  time  of  the  aocming  of  the  caoaes  of  the  action  for 
which  the  action  was  brought,  were,  and  still  are,  a  company  oumpletely 
registered  under  the  statute,  &c.,  and  that  the  said  company  never  has 
been  incorporated  by  Act  of  Parliament  or  charter,  and  the  liability  of  its 
members  has  not  been  restricted  by  rirtne  of  any  letters  patent  to  the 
best  of  my  knowledge  and  belief. 

2.  That  a  rerdict  was  obtained,  &o.,  [ttate  ngmng  ofjuigmetU  tatd 
tforU  made  to  Icfty  execution^  and,  i/neoeaamy,  add  afidamt  bg  tkt 
therifa  officer.'] 

3.  That  the  said  judgment  still  remains  wholly  unsatisfied,  and, 
from  inquiries  which  I  have  made  from  rarious  persons  connected  witb 
the  said  company,  in  particolar  from  [ttate  remU  ofiniqmrkey']  I  verilj 
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beSere  tiuit  tbe  nud  oompanj,  at  the  time  of  the  recoveiy  of  the  said 
jcdgmcDt,  bad  not,  and  that  they  hare  oeTer  since  had,  anj  goods, 
chattria,  mooeja,  propertj,  or  effects  wbateveri  and  that  anj  writ  of 
ex^ntion  gainst  the  property  or  cfiects  of  the  said  company  wonld  be 
vhollj  nnarailing. 

4.  That  I  Terily  bellere  all  due  diligence  has  been  used  to  obtain  Bati»> 
faction  of  the  said  jndgment  bj  ezecntion  against  tbe  property  or  effects 
of  tbe  said  company,  and  that  tbe  only  mode  of  obtaining  such  satia- 
iactioD  ia  bj  proceeding  against  the  indiridnal  shareholder  of  the  said 
conipaDy. 

5.  That  I  obtained  from  the  office  of  the  registrar  of  joint  stock  oom- 
psoies  the  doeameot  hereunto  annexed,  marked  A.,  being  a  certified  ex- 
tract  from  the  retmm  filed  under  the  said  statute,  7  &  6  Vict.  c.  110,  by 
tbe  directors  of  the  sai  d  company,  on  the  ,  and  that  the  name  of  £.  F. 
» inserted  in  the  said  return  as  haying  executed  on  the  deed  of  set- 
tkment  of  tbe  »aid  company,  as  a  shareholder  holding        shares  thereof. 

6.  That  no  transfer  of  the  said  £.  F.*s  said  shares  has  been  registered 
with  the  said  register,  and  I  TerOy  believe  he  is  now  a  shareholder  in 
tbe  said  company. 

7.  That  I  did  on  serve  the  said  E.  F.  [personally]  with  a  true 
eopj  of  the  notice  hereunto  annexed,  marked  B. 

3.  Companies  Clauses  Consolidation  Act,  1845, 

8  5-9  Vict.  c.  16. 

Tbe  8  &  9  Yict.  c.  16  coiiBolidated  the  proviaionfl  usually 
inserted  in  acts  witb  respect  to  the  constitution  of  companies 
iocorporated  for  carrying  on  undertakings  of  a  public  nature. 
Contracts  may  be  entered  into  on  the  part  of  the  company 
by  directors,  (')  who  are  not  personally  liable.  (*) 

(a)  Plaintiffs'] — ^The  company  sue  in  the  manner  stated 
<mte,  p.  735.  If  they  haye  their  works  abroad,  they  must 
find  secmity  for  costs.  (*) 

Actions /or  caUs."] — Calls  are  payable  by  the  statute  8  &  9 
TTct.  c  16,  ss.  21,  22,  and  not  by  contract ;  (<)  and  interest 
accrues  up  to  payment.  (^)  The  company  may  sue  the  share- 
bolder  for  the  caU,  together  with  interest. (*)     "In  any 


(«)  8  *  9  Vict  c.  16.  ss.  97,  197;  Pauling  y,  London  and  North 
Western  Raihcay  Company ^  8  Exch.  867 ;  I^owe  v.  London  and 
Sorth  Western  Raihtay  Company^  21  L.  J.,  861  Q.  B. 

(«)  8  A  9  Vict  e.  16,8.  100. 

(*)  Kilkenny  Railway  Company  y,  Fielden^  6  Exch.  81. 

(«)  Birkenhead  ke.  Railway  Company  v.  Pilchtr^  6  Exch.  121 ; 
Cork  and  Bandon  Railway  Company  v.  Goode,  13  C.  B.  826. 

(»>  8  &  9  Viet.  e.  16,  s.  23. 

{•)  Ibid.  s.  2d. 
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action  or  suit  to  be  brought  by  the  company  against  any 
shareholder  to  recover  any  money  due  far  any  caILt  it  shall 
not  be  necessary  to  set  forth  the  special  matter,  but  it  shaJl 
be  sufficient  for  the  company  to  declared)  that  the  defendant 
is  the  holder  of  one  share  or  more  in  Uie  company  (stating 
the  number  of  shares),  and  is  indebted  to  the  company  in 
the  sum  of  money  to  which  the  calls  in  arrear  shall  amount, 
in  respect  of  one  call  or  more,  upon  one  share  or  more 
(stating  the  number  and  amount  of  each  of  such  calls  > 
whereby  an  action  hath  accrued  to  the  company,  by  Tirtue  of 
this  and  the  special  act/Y')  An  Irish  railway  company 
cannot  declare  in  an  Engli^  court  in  this  fbrm.(*}  The 
shareholders  liable  to  be  sued  are  those  who  are  on  the 
register.  («)  No  separate  count  need  be  added  for  interest^ 
it  being  recoverable  as  damages  ;(*)  nor,  on  judgment  by  de- 
fault, under  a  reference  to  the  Master.  (") 

PleaJ] — The  defendant  may  traverse  the  fact  of  hia  being 
a  shareholder,  (')  or  the  fact  of  notice  being  jnven  of  the  calK 
a  plea  of  no  notice  being  a  traverse.(')  The  general  issue 
of  never  indebted  puts  m  issue  the  fact  of  the  defendant 


(*)  See  declarations  held  good  in  Belfast  and  County  Down  BaH- 
ipay  Company  v.  Strange^  1  Exch.  739 ;  Birkenhead  ^.  Railteey 
Company^.  Watson.ZBxch.  478;  6£xch.627;  Midland  Great  Weaten 
Jiailway  Company  t.  Evana^  4  Each.  649.  See  a  plea  of  bankmptrr. 
South  Staffordshire  Railutay  Company  t.  Bumsidef  6  Bxcii.  129 ; 
of  infancy,  London  and  North  (Veetem  Railtcay  Company  t. 
McMiehael^  6  Exch.  114;  Birkenhead  4r^.  Railway  Company  j. 
Pileher,  ibtd,  121 ;  Dublin  ^c.  Bailteay  Company  t.  Black,  8  Exch. 
181 ;  Cork  and  Bandon  Itailway  Company  i.  Cazenate^  10  Q.  B. 
936. ;  an  action  against  an  allottee,  Waterford^c,  Railway  Compant 
V.  Pidcock,  8  Exch.  279  ;  what  pleas  may  be  pleaded,  Sht-qpehire  Rail- 
way Company  t.  Amiereon^  3  Exch.  401;  where  the  action  va 
against  an  executor  for  calls  due  in  testator's  lifetime,  Birkenhead^. 
Jttailway  Company  ▼.  Coteaworth,  6  Exch.  226. 


J 

We 


*)  8  &  9  Vict  c.  16,  s.  26. 

f")  Duiuialk  Western  Railway  Company  v.  Tapster,  1  Q.  B.  667. 

[*)  Shropshire  Railway  Company  r.  Anderson^  3  Exch.  401; 

^est  London  Railway  Company  v.  Bernard,  1  IhiT.  &  M.  397; 
Newryand  Enniskillen  Railway  Company  t.  EdmundSy  2  £xc^ 
118 ;  Sayles  t,  Blayne,  14  Q.  B.  206. 

(*)  London  and  Brighton  Railway  Company  t.  Fatretough,  2 
M.  &Qr.  674;  3  Sc.  K.  B.  68. 

(n  C.  L.  P.  Act,  1862,  8.  94. 

(^)  Shropshire  Union  Railway  Company  v.  Andereon,  3  Exeb. 
401. 

(*)  Edinburgh  SfC^  Railway  Company  v.  BMlethwiiite^  ^U-Sl 
W.  707. 
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<>eing  a  shareholder,  and  all  matters  of  fact  tending  to  the 
condusion  that  he  is  indebted.  (*)  A  plea  of  set-oa  seems 
incompetent.  (') 

jyialJ] — ^*  On  the  trial  or  hearing  of  such  action  or  suit, 
it  shall  be  sufficient  to  prove  that  the  defendant,  at  the  time 
of  making  such  call,  was  a  holder  of  one  share  or  more  in 
the  undertaking,  and  that  such  call  was  in  fact  made,  and  such 
notice  thereof  given  as  is  directed  by  this  or  the  special  act 
and  it  shall  not  oe  necessary  to  prove  the  appointment  of  the 
directors  who  made  such  call,  nor  any  other  matter  whatso- 
ever ;  and  thereupon  the  company  shall  be  entitled  to  recover 
what  shall  be  due  upon  such  call,  with  interest  thereon, 
unless  it  shall  appear,  either  that  any  such  call  exceeds  the 
prescribed  amount,  or  that  due  notice  of  such  call  was  not 
given,  or  that  the  prescribed  interval  between  two  successive 
calls  had  not  elapsed,  or  that  calls  amounting  to  more  than 
the  sum  prescribed  for  the  total  amount  of  calls  in  one  year 
had  been  made  within  the  period.  The  production  of  the 
register(')  shall  be  prima  facie  evidence  of  such  defendant 
being  a  shareholder,  and  of  the  number  and  amount  of  his 

8hares."(*) 

(5)  Defendants.'] — The  company,  when  sued  for  dividends, 
are  not  entitled  to  relief  under  the  Interpleader  Act,  1  &  2 
Vict.  c.  58,  s.  l.(») 

Notice  of  action,] — ^In  some  cases  there  must  be  notice  of 
action  under  the  statute,  where  the  action  is  brought  against 


(*)  Birkenhead  S^e.  Railway  Company  v.  Brotonrigy,  4  Ezeh. 
426 ;  see  where  several  pleas  were  alloved  to  be  pleaded  with  never 
indebted,  Waterford  d^e.  hailtoay  Company  v.  Logan,  14  Q,  B.  672 ; 
and  where  seTefal  were  disallowed,  SoiUh  Eastern  Railway  Com^ 
pany  v.  Hebblethwaile^  12  A.  &  £.  497. 

(^)  Moore  J,  Metropolitan  Sewage  Manure  Company,  3  Ezch.  333. 

(")  i.e.,  the  sealed  register,  Birkenhead  fe.  Railway  Company  v. 
Brownrigg,  4  Ezch.  426. 

(*)  8  ft  9  Vict  c.  16,  as.  27,  28 ;  see  as  to  the  register  being  evidence 
.of  the  shareholders,  Waierford  ^e.  Railway  Company  v.  Pidoock^ 
8  Exch.  279 ;  as  to  proving  ihe  register,  London  and  North  IVeatem 
Railway  Company  v.  MeMich'tel,  6  Exch.  855;  as  to  keeping  the 
register.  Bain  v.  Ivhitehaven  &c.  Railway  Company,  3  H.  L.  C.  1 ; 
Jnglis  V.  Great  Northern  Railway  Company,  1  Macq.  Ap.  C.  112; 
•as  to  defects  in  the  register,  l^ondon  and  Grand  Junction  Railway 
Company,  v.  Freemam,  2  Sc.  N.  B.  705 ;  Southampton  Dock  Com- 
pany, V.  Richards,  1  Sc.  K.  B.  219. 

(A)  Dalton  v.  Midland  Railway  Company,  12  C.  B.  458. 
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the  company  or  anj  person  for  anythingdone,  or  omitted  to 
be  done,  in  pursuance  of  the  8tatute.(^)  Thus,  in  an  action  to 
recover  excessive  charges  for  the  carriage  of  goods,  notice 
of  action  was  held  necessary(-)  ;  bat  it  was  hel<i  unneceasarr 
in  actions  for  injury  to  a  passenger  in  travelling.  (*)  or  to  a 
horse. (*)  Where  the  notice  was  very  voluminous,  the  court 
allowed  the  costs  thereof,  though  fiiy  times  the  amount  of 
the  claim.  (^) 

Serving  writ  of  summons  on  company."] — "  Any  summons  or 
notice,  or  any  writ  or  other  proceeding  at  law,  or  in  equity, 
requiring  to  be  served  upon  the  company,  may  be  serred  by 
the  siimc  being  lefl  at,  or  transmitted  through,  the  post^ 
directed  to  the  principal  office  of  the  company,  or  one  of 
their  principal  offices  where  there  shall  be  more  than  one^ 
or  being  given  personally  to  the  secretary,  or,  in  case  there 
be  no  secretary,  then  by  being  given  to  any  one  director  of 
the  company."(*)  In  ejectment  against  the  company,  per- 
sonal service  on  the  secretary  is  good.(') 

Company  tendering  amends.'] — "  If  any  party  shall  have 
committed  any  irregularity,  trespass,  or  other  wrongful 
proceeding  in  the  execution  of  this  or  the  special  act,  or  by 
virtue  of  any  power  or  authority  thereby  given,  and.  It' 
before  action  brought  in  respect  thereof,  such  party  make 
tender  of  sufficient  amends  to  the  party  injured,  such  last- 
mentioned  party  shall  not  recover  in  any  such  action  ;  and, 
if  no  such  tender  shall  have  been  made,  it  shall  be  lawful  for 
the  defendant,  by  leave  of  the  court  where  such  action  shall 
be  pending,  at  any  time  before  issue  joined,  to  pay  into  court 
such  sum  of  money  as  he  shall  think  fit ;  and  thereupon  such 
proceedings  shall  be  had  as  in  other  cases  where  dt^endants 
are  allowed  to  pay  money  into  court."(*) 

(c)  Execution  against  shareholders.] — **  If  any  execution, 
either  in  law  or  in  equity,  shall  have  been  i^ssued  against  the 


(1)  Boyd  V.  London  and  Croydon  liaiiway  Company^  6  Sc  461. 

(*)  Kent  T.  Great  Western  liaiiway  Company^  3  C.  B.  714. 

(*)  Carpue  t.  London  and  Briyhton  Railway  Company,  5  Q.  B. 

747. 

{*)  Palmer  v.  Grand  Junction  Railway  Company,  4  M.  &  W. 
749. 

(»)  Kent  T.  Great  Western  Railioay  Company,  3  C.  B.  714. 

(*)  8  &  9  Yict.  c.  16, 8.  135 ;  see  an  instance  of  bad  service,  PUbrom 
T.  Filbrow*s  Atmospheric  Railway  Company,  3  C.  B.  730. 

[0  Doe  d.  Baye$  v.  Roe,  16  M.  &  W.  98. 

[•)  8&9Yiet.  0.  16,8.141. 
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property  or  effects  of  the  company,  and  if  there  cannot  be 
found  sufficient  whereon  to  leyy  such  execution,  then  such 
execution  may  be  issued  against  any  of  the  shareholders,  (*) 
to  the  extent  of  their  shares  respectively  in  the  capital  of 
the  compan;^,  not  then  paid  up ;  provided  always  that  no 
such  execution  shall  issue  agamat  any  shareholder  except 
upon  an  order  of  tlie  court  in  which  the  action,  suit,  or  other 
proceeding  shall  have  been  brought  or  instituted,  made  upon 
motion  in  open  court,  after  sufficient  notice(*)  in  writing  to 
the  pe|Bon  sought  to  be  charged,  and  upon  such  motion  such 
court  may  order  execution  to  issue  accordingly,  and  for  the 
purpose  of  ascertaining  the  names  of  the  shareholders,  and 
the  amount  of  capital  remaining  to  be  paid  upon  their 
respective  shares,  it  shall  be  lawful  for  any  person  entitled  to 
any  such  execution  at  all  reasonable  times  to  inspect  the 
reffister  oTshareholders  without  fee.*^")  The  court  exercises 
a  discretion  as  to  allowing  a  3ci,  fa,  against  a  shareholder, 
and  must  be  satisfied  not  only  that  the  company  have  no 
funds,  but  that  the  plaintiff  has  used  diligence  to  discover 
them ;  whether  he  nas  used  due  diligence  is  a  preliminary 
matter  decided  by  the  court  on  giving  leave  to  issue  execu- 
tion ;  when  the  set,  fa,  issues,  such  due  diligence  is  stated 
in  the  writ,  and  may  be  traversed.  (*)  A  suggestion  is  not 
necessary.  (^)  Where  an  elegit  had  been  sued  out  against 
the  company,  which  was  insufficient  to  satisfy  the  debt,  there 
bdng  nothing  but  a  small  future  rent  to  receive  when  it 
accrued,  it  was  held  the  plaintiff,  who  had  never  taken  actual 
possession  of  the  lands  under  the  elegit,  miffht  sue  out  a  scire 
facias  against  a  shareholder  for  the  whole  amount.  (*)     So 

(')  A  shareholder  is  a  person  who  has  suhacribed  to  the  capital,  or 
is  entitled  to  a  share,  and  whose  name  is  on  the  register  (8  &  9 
Yict  c.  16,8.  8),  or  who  has  contracted  to  subscribe  {Netory  and 
EnniskiOen  RaiUoay  Company  t.  Coomhe,  3  Exch.  565),  and  who  is  a 
shareholder  at  the  time  of  the  sheriff 's  return  of  nulla  bona :  Nixon 
V.  Gfweii,  11  Exch.  650.  A  purohaaer  of  scrip  maj  be  registered  : 
London  Grand  Junction  Railway  Comptmy  7,  Freeman,  2  Sc.  K. 
B.  705.  As  to  how  the  register  ia  to  be  kept,  and  the  entries  made, 
see  8  &  9  Yict.  c  16,  ss.  9,  28;  Bain  r,  Whitehaven  and  Fumese 
Railway  Company^  3  H.  L.  C.  1 ;  Southampton  Dock  Company 
V.  Rieharda,  1  8c  N.  B  219 ;  Ex  parte  Nash,  15  Q.  B.  22 ;  Inglis 
V.  Gre€U  Northern  Railway  Company,  1  Macq.  Ap.  C.  112. 

(*)  It  seems  this  notice  need  not  be  personally  served,  TSirner  ▼. 
Metropolitan  Live  Stock  Company,  2  Exch.  567 ;  6  D.  &  L.  59. 

(*}  8  &  9  Yict  c.  16.  8.  36. 

(*)  Devereux  t.  Kilkenny  ^.  Railvay  Company,  5  Exch.  834. 

(•)  Ibid, ;  Bitching  r,  Kilkenny  Railway  Company,  10  C.  B.  166. 

{•)  Addison  ? .  Tate,  11  Exch.  250 ;  A.  ▼.  Derbyshire  ^c.  Railway 
Company,  3  E.  &  6.  784. 

[0  L. — voL  ii.]  3  T 
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where  the  companj  was  in  process  of  being  wound  up,  ood 
a  sum  of  money  belonging  to  the  company  was  in  the  hands 
of  the  official  manager,  but  not  available  for  the  satis&ctioD 
of  the  judgment,  the  court  allowed  a  sci.  fa,  against  a  share* 
holder.(') 

HowJ] — The  only  mode  of  obtaining  dkecution  against  a 
shareholder  is  by  motion  for  a  sci,/a,^  and  not  for  a  mle  for 
execution  against  a  shareholder.C)  After  issuing  exeeotaoo 
against  the  property  of  the  company,  and  using  all  ^eaaon- 
able  efforts  to  levy,  the  notice  mentioned  ante,  p.  747,  most  be 
served  on  the  shareholder.  An  affidavit  must  be  made  of 
the  facts,  for  which  pnipoee  the  register  may  be  vaspect^ 
under  the  d6th  section,  (*)  and  counsel  may  then  be  instmcted 
to  move  for  a  rule  nisi. 

The  affidavit  must  state  that  the  shareholder's  name  is  oq 
register,  (^)  or  show  in  some  other  way  that  he  is  a  share- 
holder, (^)  what  number  of  shares  he  has,  what  is  the  amomii 
of  the  judgment,  how  much  is  due  thereon,  that  doe  dili- 
gence has  been  used  in  issuing  execution  against  the 
company,(*)  for  which  purpose  the  shareholder's  admiasaoti 
that  the  company  had  no  funds  may  be  used ;  (')  but  a  return 
of  nulla  bona  to  a /f.  fa.  is  not  sufficient  evidence  that  there 
are  no  funds.  (*)  The  affidavit  must  also  state  service  of  the 
notice ;  and  it  seems,  if  the  notice  was  insufficient,  a  fresh 
notice  may  be  given  and  a  new  application  made.(*) 

Scire  facias.'] — The  scire  facias  should  state  that  execution 
has  issued  against  the  company,  and  been  insufficient,  and  that 
the  party  is  a  shareholder,  and  is  possessed  of  shares,  which 
latter  averments  are  traversable. (^*)  The  defendant  cannot 
plead  to  the  sci.  fa.  that  due  efforts  have  not  been  used 

ii)  Mackenzis  v.  Sligo  S^e.  Railway  Company,  4  £.  &  B.  119. 
s)  Hichins  ▼.  Kilkenny  ^.  Bailway  Company,  10  C.  B.  160; 
,.  M.  &  P.  712. 
(»)  Ante,  p.  747. 

I*)  Turner  ▼.  Metropolitan  Live  Stock  Company,  2  Excfa.  567 ; 
6  D.  &  L.  69. 

(*)  Roitriek  ▼.  Derbyshire  fe.  Jlaihpay  Company^  23  L.  JF.  2, 
Exch. :  9  Exch.  149. 

{•)  Thompeon  ▼.   Universal  Salvage  Companv,  3  Ezch.  310; 
Hichins  ▼.  Kilkenny  fe.  Railway  Company,  1  L.  M.  ft  P.  712. 
(')  Devereux  ▼.  Kilkenny  ^.  Railway  Company,  6  Ezch.  834. 
(•)  Hichins  f.  Kilkenny  ^  Railway  Company,  1 L.  M.  ft  P.  712; 
16  C.  B.  469. 
(•)  Corder  ▼.  Universal  Light  Company,  6  C.  B.  664. 
(M)  Devereux  v.  KUkenny  ^  Railway  Company,  6  Ezch.  834. 
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against  the  company,  (i)  or  ihat  no  leave  to  issue  the  set.  fa. 
was  given.(*) 

Form  of  Scire  Facias. 

Whereas,  A.  B.,  on  ,  in  our  Court  of  ,  by  the  jadg- 

ment  of  the  court,  recovered  against  the  company  £  ,  whereof 
the  said  company  are  oouTicted.  And  now  the  said  A.  B.  gi^es  ns  to 
mdarstand  and  be  informed  that  the  said  company  were  and  are  incor- 
porated under  the  name  of  the  Company,  under  and  by  virtue  of 
a  atatnte  paased  &o.  .  And  now,  on  bclialf  of  the  said  A.  B.,  we 
are  further  informed  that  on  execution  was  duly  issued  out  of  our 
sud  Court  of  ,  on  the  said  judgment  against  the  property  and 
effects  of  the  said  company,  but  that  there  could  not  be  found  sufficient 
[or  any]  property  or  effects  whereon  to  levy  such  execution,  or  any 
part  thereof,  although  a  reasonable  time  for  that  purpose  has  long  since 
ekpsed.  And  that  you,  the  said  £.  F.,  now  are  the  holder  of  and  entitled 
to  shares  in  the  capital  of  the  said  company,  and  that  your  name 
has  been  and  is  duly  entered  in  the  register  of  shareholders,  kept  by  the 
said  company,  under  the  statute  in  that  behalf,  as  the  person  entitled  to 
the  said  shares  in  the  said  company  and  each  of  them,  and  that  there 
still  remains  unpaid,  in  respect  of  each  of  your  said  shares,  towards  the 
capital  of  the  said  company,  to  wit,  £  And  that,  although 
judgment  be  thereupon  given,  yet  execution  of  the  damages  aforesaid 
still  remains  to  be  made  to  the  said  A.  B.  Wherefore  the  said  A.  B. 
hath  humbly  besought  us  to  provide  him  a  proper  remedy  in  this 
behalf,  and  our  said  court  having,  to  wit,  on  the  ordered,  under 
the  statute  in  that  behalf  that  the  said  A.  B,  should  be  at  liberty 
to  issue  a  writ  of  tdre  facia$  for  the  purpose  of  having  execution 
against  you,  the  said  E.  F.,  upon  the  said  judgment,  to  the  extent 
of  the  said  moneys  remaining  to  be  paid  on  or  in  respect  of  your  said 
shares  in  the  said  company,  towards  the  capital  thereof,  and  we 
being  willing  that  what  is  just  and  right  in  this  behalf  should  be 
done,  oonmiand  you  that  within  eight  days  after  the  service  of  this 
writ  upon  you,  inclusive  of  the  day  of  such  service,  you  appear  in  our 
aaid  Court  of  ,  to  show  cause  if  you  have,  or  know  of  any- 
thing to  say  for  yourself,  why  the  said  A.  B.  ought  not  to  have 
execution  against  you,  the  said  C.  D.,  for  the  said  £  ,  according 
to  the  force  and  effect  of  the  said  recovery,  and  of  the  statute  in  such 
ease  made  and  provided,  to  the  extent  of  the  moneys  now  remaining  to 
be  paid  on,  and  in  respect  of  your  said  shares,  in  the  said  company, 
towards  the  capital  of  the  said  company.  And  tdce  notice,  that  in  default 
of  your  so  doing,  the  said  A.  B.  may  proceed  to  execution.    Witness,  &c 

4.  Banking  and  olher  Companies  suing  and  being  sued  by 

Public  Officers. 

(a)  Joint  Stock  Banks  under  7  §•  8  Vict.  c.  113.]— The 
statute  7  &  8  Vict.  c.  113,  provided  that  after  the  5th  Sept., 


(>)  Dwereux  v.  Kilkenny  Railway  Company^  6  Exch.  834. 
'     Iforson  T.  Lund,  16  Q.  B.  345. 

8  t2 
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I 
1844,  not  more  than  six  penons  could  enter  into  a  bankicgi 

f>artner8hip  and  carry  on  the  same,  unless   thej  obtained  i 
etters  patent  (s.  1),  and  that  such  companies  might  be  incor*  i 
E orated  by  letters  patent  from  the  Crown :  (s.  6.)   The  share-  ' 
oldcrs  were,  however,  to  continue  liable  for  the  dealin|r^  of ' 
the  company,  subject  to  the  provisions  following:  (s.  7.)  ^'  No 
action  or  suit  by  or  against  the  company  shall  be  in  anjrwise 
affected  by  reason  of  the  plaintiff  or  defendant  therein  being 
a  shareholder  or  former  shareholder  of  the  company  ;  but 
any  such  shareholder,  either  alone  or  jointly  with  another 
person,    as    against   the   company,    or    the    company   as 
against  any  such  shareholder,  either  alone  or  jointly  with 
any  other  person,  shall  have  the  same  action  and  remedy  in 
respect  of  any  cause  of  action  or  suit  whatever,  which  such 
shareholder  or  company  mi^ht  have  had,  if  such   caase  of 
action  or  suit  had  arisen  with  a  stranger  :^  (s.  8.) 

Actions  against  the  company."] — *^In  all  cases  wherein  it 
may  be  necessary"  for  any  person  to  serve  any  notice^  tcrit,  or 
other  proceeding  at  law,  or  in  equity  or  otherwise,  upon  the 
company,  service  thereof  respectively  on  the  manager  or 
any  director  for  the  time  being  of  the  company,  by  leaving 
the  same  at  the  principal  office  of  the  company,  or,  if  the  com- 
pany have  suspended  or  discontinued  business,  by  serving 
the  same  personally  on  such  manager  or  director,  or  by 
leaving  the  same  with  some  inmate  at  the  usual  or  last  abode 
of  such  manager  or  director,  shall  be  deemed  good  service  of 
the  same  upon  the  company :"  (s.  43.)  '^  Every  judgment, 
decree,  or  order  of  any  court  of  justice,  in  any  proceeding 
against  the  company,  may  be  lawuiUy  executed  against  and 
shall  have  the  like  effect  on  the  property  and  effects  of  the 
company,  and  also  subject  to  the  provisions  hereinafler  con- 
tained, upon  the  person,  property,  and  effects  of  evei^-  share- 
holder, and  former  shareholder  tnereof,  as  if  every  individaal 
shareholder  and  former  shareholder  had  been  by  name  a 
party  to  such  proceeding  :'*^  (s.  9.) 

Execution  against,] — ^'  It  shall  be  lawful  for  the  plaintiff  to 
cause  execution  upon  any  judgment,  decree,  or  order 
obtfuned  by  him  in  any  such  action  or  suit  against  the  com- 
pany, to  be  issued  against  the  property  and  effects  of  the 
company,  and  if  such  execution  shall  be  meffectual  to  obtain 
satisfaction  of  the  sums  sought  to  be  recovered  thereby,  then 
it  shall  be  lawful  for  him  to  have  execution  in  sati^rfactioii 
of  such  judgment,  decree,  or  order  acainst  the  person,  pro- 
perty, and  effects   of  any  shareholaer,   or  in  de&ott  of 
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obtamtng  satisfaction  of  such  judgment,  decree,  or  order 
from  any  shareholder,  against  the  person,  property,  and 
eflfects  of  any  person  who  was  a  shareholder  at  the  time  when 
the  cause  of  action  against  the  company  arose;  but  no 
person  who  has  ceased  to  be  a  shareholder  is  liable,  if  such 
judgment  has  been  obtained  after  the  expiration  of  three 
years  from  his  ceasing  to  be  such :"  (s.  13.) 

'*  In  the  cases  provided  by  this  act  for  execution  on  any 
judgment,  decree,  or  order,  in  any  action  or  suit  against  the 
company,  to  be  issued  against  the  person,  or  against  the 
property  and  effects  of  any  shareholder  or  former  share- 
nolder  of  such  company,  or  against  the  property  and 
effects  of  the  company,  at  the  suit  of  any  shareholder 
or  former  shareholder,  in  satisfaction  of  any  moneys, 
damages,  costs,  and  expenses  paid  or  incurred  by  him  as 
aforesaid,  in  any  action  or  smt  aeainst  the  company,  such 
execution  may  be  issued  by  leave  of  the  court,  or  of  a  judge 
of  the  court  m  which  such  judgment,  decree,  or  order  shall 
have  been  obtained,  upon  motion  or  summons  for  a  rule 
to  show  cause,  or  other  motion  or  summons  consistent  with 
the  practice  of  the  court,  without  any  suggestion  or  scire 
facias  in  that  behalf ;  and  that  it  shall  be  lawful  for  such 
court  or  judgje  to  make  absolute  or  discharge  such  rule,  or 
allow  or  dismiss  such  motion  (as  the  case  may  be),  and  to 
direct  the  costs  of  the  application  to  be  paid  by  either  party, 
or  to  make  such  order  therein  as  to  such  court  or  judge 
shall  seem  fit ;  and  in  such  cases  such  fonn  of  writs  of  exe- 
cutionQ)  shall  be  sued  out  of  the  courts  of  law  and  equity 
respectively,  for  giving  effect  to  the  provision  in  that  behalf 
aforesaid,  as  the  judges  of  such  courts  respectively  shall 
from  time  to  time  thmk  fit  to  order,  and  the  execution  of 
such  writs  shall  be  enforced  in  like  manner  as  writs  of 
execution  ore  now  enforced,  provided  that  any  order  made 
by  a  judge  as  aforesaid  may  be  discharged  or  varied  hj  the 
court,  on  application  made  thereto  by  eiUier  party  dissatisfied 
with  such  order,  provided  also  that  no  such  motion  shall  be 
made  nor  summons  granted  for  the  purpose  of  charging  any 
shareholder  or  former  shareholder,  until  ten  days*  notice  there- 
of shall  have  been  given  to  the  person  sought  to  be  char^^ 
thereby :"  ^s.  13.^  A  shareholder,  against  whom  execution 
has  issued,  is  entitled  to  be  reimbur^  out  of  the  property 
of  the  company,  or,  in  default  thereof,  by  contribution  from 
the  other  shareholders :  (s.  1 1 .)  He  may,  within  fourteen  da3r8, 

(')  See  mode  of  israing  ezecntion  ander  7  &  8  Yict  o.  110,  onto, 
p.  739,  9t  $eq, 

8  T  3 


752    THE  PRACnCE  OP  THE  COMMON  LAW. 

demand  such  reimbursement,  and  if  not  reimbursed,  maj  imie 
execution  against  the  company,  and  one  of  the  Masters  will 
certify  the  amount  of  his  damages  and  expenses :  (a.  12.)  If  the 
shareholder  cannot  by  these  means  recover  the  expenses  be 
has  been  put  to,  he  may  divide  the  amount  be  daiois  among 
the  shareholders,  and  may  sue  each  for  contribution :  (s.  14.3 

(b)  Proceedings  in  actions  against  companies  under  7  Geo.  4, 
c.  46.] — A  banking  company  within  7  Geo.  4,  c.  46,(»)  most 
sue  and  be  sued  in  me  name  of  their  public  officer.  It  is  usual 
to  describe  in  the  writ  of  summons  the  character  in  which 
the  defendant  is  sued.  In  the  declaration  it  should  be  stated, 
that  the  defendant  was  the  public  officer  at  the  time  of  the 
action  brought. (')  If  the  officer  die,  or  be  changed,  there 
should  be  a  suggestion  of  the  fact,  for  which  purpose  the 
leave  of  the  court  must  be  obtained  ;(*)  and  the  suggestion 
may,  it  seems,  be  traversed.  (*)  The  court  will  amoid  a 
judgment  entered  up  in  the  name  of  a  public  officer  since 
changed.  (*)  The  bankruptcy  of  the  public  officer  does  not 
affect  the  liability  of  the  company.  (*^  If  a  mistake  is  made 
in  the  public  officer  the  judgment  bmds  the  company  tiH  it 
is  set  aside, (')  unless  the  judgment  was  obtained  by  collu^on.» 
in  which  case  a  motion  may  be  made  to  set  it  aside.  (') 

Execution  against  company  and  shareholder.'] — A  judg- 
ment against  the  public  officer  is  a  judgment  against  the 
company.  (*)  And  ^^  execution  upon  any  judgment  in  any 
action  obtained  against  any  public  officer  for  the  time  b^ng 
of  any  such  corporation  or  copartnership,  carrying  on  the 
business  of  bankmg  under  the  provisions  of  this  act,  whether 
as  pluintiffor  defendant,  may  be  issued  against  any  member 
or  members  for  the  time  being  of  such  corporation  or 
copartnership ;  and  that  in  case  any  such  execution 
against  any  member  or  members  for  the  time  being  of  any 


(*)  Chapman  t.  lUlvain^  6  Exch.  61. 

(')  Eidaiie  ▼.  Maclean,  Id  M.  &  W.  277;  Melniyr^  v.  MOler, 
13M.  &  W.  726;  2D&L.  708. 

(*)  BnmeufaU  t.  Sutherland,  9  G.  B.  381. 

(0  Ibid. ;  Wel^  V.  Tayhr,  1  D.  &  L,  676 ;  Todd  v.  WriohL 
16  L.  J.  111.  Q.  B. 

(»)  Ibid, 

(*)  7  Oeo.  4,  c.  46,  s.  12.  See  where  the  deed  of  the  company  pro- 
Tided  for  this,  Stevtard  v.  Dunn,  12  M.  &  W.  665;  1  II.  &  L.  642. 

(')  BradUy  ▼.  Eyre,  1  D.  &  L.  260. 

(•)  Ibid, ;  PhiUipaon  v.  Earl  of  Egremont,  6  Q.  B.  687 ;  Fot^er 
V.  Rickerby,  2  M.  &  Qr.  760. 

(*)  7  Gea  4,  c.  46,  s.  12 ;  and  a  shareholder  may  sue  the  oompanj : 
6  &  6  Vict,  c.  86.  /  r— J 
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BBch  ooipontion  or  oopartnenhip  shall  be  ineffectual  for 
obtaimng  payment  and  satisfaction  of  the  amount  of  such 
judgment,  it  shall  be  lawful  for  the  party  orjparties,  so  having 
obtained  judgment  aij^ainst  such  public  officer  for  the  time 
bemg,  to  uBue  execution  against  any  person  or  persons  who 
vti  or  were  a  member  or  members  of  such  corporation  or 
oopartDcnhip  at  the  time  when  the  contract  or  contracts,  or 
e&sagementorengagements,  in  which  such  jud^ent  may  hAve 
been  obtained,  was  or  were  entered  into,(^)  or  became  a  mem- 
ber at  any  time  before  such  contracts  or  engagements  were 
execiited,  or  was  a  member  at  the  time  of  tiie  judgment 
obtained :  provided  always,  that  no  such  execution  as  laat- 
mentioned  shall  be  issued  without  kave  first  granted  on 
mtoioH  in  open  court  by  the  court  in  which  such  judgment 
shall  have  been  obtained,  and  when  motion  shall  be  made  on 
Mfice  to  the  person  or  persons  sought  to  be  charged,  nor 
>^  the  expiration  oi  three  years  next  after  any  such 
person  or  persons  shall  have  ceased  to  be  a  member  or 
members  of  such  corporation  or  copartnership.'^')  '^'^ 
pnbfic  officer  or  shareholder,  against  whom  execution  has 
lasoed,  is  entitled  to  be  reimbursed  out  of  the  funds  of  the 
^^ompany,  or,  in  future  thereof,  by  contribution  from  the 
other  shiueholders.(')  In  order  to  reach  a  shareholder,  a 
ff!ire  Jacias^  and  not  a  suggestion,  is  necessary  ;(^)  which 
may  issue  against  a  member  for  the  time  being  without  leave 
pf  the  court  ;(*)  and  the  writs  may  issue  concurrently  ;(*)  but 
mthe  case  of  the  public  officer,  no  aci./a.  is  necessary.  (')  In 

(^  See  as  to  proceeding  agaiiut  members  at  the  time  of  the  contract, 
Bmk  tf  England  v.  Johnson,  3  Ezch.  598 ;  Harvey  ▼.  ScoU.  11  (^  B. 
92;  FM T.  Mackenzie,  4  C.  B.  705. 

Q  7  Geo.  4,  c  46,  a.  13. 

(*)  iWrf.  a.  14. 

(*)  Cfoicw  ▼.  BretUU,  10  M.  &  W.  606 ;  2  Dowl.  N.  S.  628 ; 
^^»^U  T.  Barton,  2  Dowl.  N.  S.  366;  Raneford  r.  Botanqiiet, 
•  U«  Ji«  972. 

J})  Bank  of  Scotland  r.  Fenmck,  1  Ezch.  792 ;   Harriton  ▼. 
ryiw  1  B.  a  C.  Ill ;  Ricketta  ▼.  Bowhay,  3  C.  B,  889. 

(*)  tttmn  T.  Lomer,  3  Ezch.  471 ;  Bvrmcetcr  ▼.  Cronton,  3  Ezch. 
397. 

(0  Hanoood  t.  Law,  7  M.  &  W.  203 ;  8  Dowl  899.  See  where  a  ahare- 
^Uer  pleaded  he  was  not  made  a  member  through  his  wife,  Dodgecn  ▼. 
BeO,  5  Bzch.  967 ;  Neu  ▼.  Angae,  3  Ezch.  806.  So  as  to  an  ezecntor 
n  a  shardiolder,  NesM  t.  Armstrong,  4  Ezch.  21 ;  Ness  j,  Bertram^ 
*M<<.  195.  So  as  to  a  director,  Soott  ▼.  Berkeley,  3  C.  B.  926.  See 
tt  to  the  effect  of  directors  not  complying  with  lorms  of  deed  aa  to  a 
taaifier,  Bosanguet  t.  Shortbridae,  4  Ezch.  699  ;  6  H.  L.  Gaa.  As 
t»  itamp  office  retnma  being  OTioenoe  of  a  proprietorship,  Prescott  v. 
Buffery,  I  C.  B.  41. 
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order  to  reach  a  former  sbareholder,  the  applicalioii  waA 
8how  he  has  made  bona  fide  and  substantiai  endeaTOors  to 
render  execution  available  against  members  for  the  tiine 
beinff,  tboneh,  it  seems,  it  need  not  be  shown  that  execution 
should  first  be  issued  against  all  the  members  for  the  tme 
being.  0) 

Rale  nwt^/br  sa./a.] — ^Amotion  is  made  in  open  courtC) 
for  a  rule  nisi  only,  and  the  court  will  not  allow  the  time  f(Hr 
showing  cause  to  be  shortened  because  of  the  limitstion 
of  the  period  by  the  statute.  (*)  A  second  application  on 
fresh  affidavits  may  sometimes  be  allowed.(*)  oo,  where  tbe 
rule  has  dropped  inadvertently.  (*) 

Showing  coxae  againsL] — ^It  cannot  be  shown  as  cause 
against  the  rule,  that  a  solvent  party  had  been  allowed 
ooUusively  to  transfer  his  shares  and  get  rid  of  liabilitTf  or 
that  a  shareholder  not  proceeded  against  is  indemnified,  or 
that  the  one  proceeded  against  is  not  liable,  on  all  the  csoses 
of  action  in  respMBct  of  which  the  judgment  was  entered 
up.(*)  If  there  is  a  doubt  whether  the  party  is  a  share- 
holder, the  court  will  leave  that  to  be  tried  under  the 
SCI.  fa,  (^)  So,  whether  the  judgment  was  firaudoleotlj 
obtained.(*) 

Scire  faciat  grantedJ] — ^The  writ  of  9cL  fa,  (•)  is  tested, 
directed,  and  proceeded  upon  like  a  writ  of  revivor.('*)  I^ 
it  is  issued  without  leave,  where  leave  is  necessary,  it  mar  be 

3uashed  on  prompt  application.  (")     So  it  may  be  aoasnedf 
'it  allege  tnat  tne  aefendant  was  a  "  member  fi)r  tne  time 

(0  Field  T.  Maekentie,  4  C.  B.  705 ;  Harvey  y.  SeoU,  Wd^ 
92 ;  Bank  of  England  ▼.  Johnson,  3  £zch.  698. 

(*)  7  Geo.  4,  c.  46,  s.  13;  Wina^ld  r.  Barton,  2  DowL  K.  8.  359. 

(»)  Field!.  MeKBnzie,6J),  &  L.  172;  4C.  B.  706. 

(M  Dodoion  r.  Scott,  2  Exeh.  457. 

(•)  Field  T.  Me  Kenzie,  6  C.  B.  384.  See  the  aabstaoee  of  in  ai- 
dant on  this  application  in  Eervey  t.  Scott,  11  Q.  B.  93. 

(•)  Harvey  v.  Scott,  11  Q.  B.  92, 

(M  Bank  of  EngUmdi.  Johnson,  Z'BxfS^.  5^  \  Cknees  w.  Brftfdij 
11  M.  &  W.  461 ;  2  Dowl.  N.  S.  1020. 

(•)  Dodgson  j,  Scott,  2  £zch.  457 ;  6  D.  &  L.  27. 

(*)  See  forms  of  scire  facias  ;  Ricketts  t.  Bowhay,  3  GL  B.  ^i 
Fowler  t.  Rickerby^  M.  ft  Gr.  760 ;  Ness  t.  Fenwiek,  2  Bxch.  598; 
Nwtn  ▼.  Lomer,  3  Exch.  471. 

(>•)  C.  L.  P.  Act.  1852.  8.  132.    See  post,  "  Sci.  Pa." 

(")  Bank  of  Scotland  f.  Fentoiek,  I  Exch.  792 ;  5  D.  ft  L.  377; 
Ricketts  ▼.  Bowhay,  8  C  B.  889. 
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beine,'^  that  phrase  being  ambi^ous.(^)  But  it  will  not  be 
quawed,  merely  because  the  plaintiff  has  a  collateral  security 
m>in  the  company  not  made  aTulable.(*)  The  affidavits,  on 
an  application  to  set  aside  the  judgment,  and  the  sci.fa,^ 
may  oe  intituled  in  both  rules.  (') 

Declaration  in  set.  faJ] — The  declaration  (^)  in  scL  fa. 
should  allege,  that  the  debt  on  the  judgment  is  due  to  the 
plidntiff,(*)  but  need  not  allege,  that  the  company  were 
actually  carrying  on  business  when  the  action  was  brought.  (*) 
A  declaration  has  been  held  sufficient,  which  alleged  that 
the  defendant  was  "  now  a  member  of  the  said  copartner- 
ship.'XO 

PleaJ] — It  is  not  a  fit  subject  of  a  plea,  that  the  set.  fa. 
issued  without  leave  of  the  court ;  (*)  nor  of  a  demurrer, 
that  the  declaration  varies  from  the  writ  in  the  number  of 
defendants,  as  this  may  be  taken  advantage  of  on  motion, 
and  nonjoinder  of  other  shareholders  cannot  be  pleaded  in 
abatement.  (*)  But  the  defendant  may  plead  fraud  in  the 
judgment.  (^*)  It  is  no  answer  to  a  sci,  fa,  against  a  member 
for  the  time  being,  that  the  plaintiff  had  previously  issued 
another  sci.  fa,  against  another  member  for  the  time  being 
of  the  same  copartnership.  (") 

(e)  Suing  and  being  gued  generally  through  public  officer,"] — 
The  statute  7  Geo.  4,  c.  46,  s.  9,  enables  copartnerships 
of  bankers  to  commence  or  institute,  and  prosecute,  all  actions 
and  suits,  and  all  other  proceedings  at  law  or  in  equity,  in 
the  name  of  any  one  or  the  public  officers  nominated  as 
aforesaid  for  the  time  being  of  such  copartnership ;  in  like 
manner,  he  may  be  the  nominal  defendant  on  behalf  of  the 

(<)  Ibid. :  see,  as  to  amendment,  Eidaile  t.  Thutwell,  1  Exch.  371 ; 
6  b.  &  L.  219. 

Q)  Field  ▼.  Mackenzie,  4  C.  B.  706 ;  5  D.  &  L.  348. 

m  Batanquet  v.  Woodford^  5  Q.  B.  310 ;  5  Jar.  831. 

{*)  See  a  form  of  deoltration  in  set.  fa.,  Nunn  t.  ClaxUm,  3  Gxoh. 
712. 

(»)  Nets  ▼.  Fenwiek,  2  Exch.  698. 

[•)  Ness  ▼.  Bertram,  4  Exch.  196. 

Q.^.  346. 

(•)  Fowler  ▼.  Rickerhy,  2  M.  ft  Or.  760 ;  3  So.  K.  B.  138. 

(M)  Dodgson  v.  Seott,  2  Exch.  467 ;  6  D.  ft  L.  27 ;  Phill^an  y. 
Earl  of  Egremont,  6  Q.  B.  687. 

(11)  Burmester  w.  Cropton^  3  Exch.  397.  See  a  plea  in  abatement 
that  a  eoncoRent  writ  or  se*.  fa,  had  issaed  against  another,  ATimn 
T.  lAnMT^  3  Exoh.  471 ;  EedMls  v.  Lund,  12  M.  ft  W.  607. 


(•)  Ness  ▼.  Bertram,  4  Exch.  196. 

n  Nunnr.  Claxton.  3  Exch.  712;  6  D.  ft  L.  637- 

(M  Bradley  v.  Warburg,  II  M.  ft  W.  462 ;  Marson  ▼. 


Lund,  16 
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compaDj ;  and  his  death,  resigiiatioii,  or  removal  shall  not 
abate  or  prejudice  the  action^  but  it  maj  be  continued  in 
the  name  of  any  other  public  officer  for  the  time  being.  Any 
shareholder  in  a  banking  copartnership  carrying  on  busineas 
under  7  Geo.  4,  c  46,  and  6  Geo.  4,  c  32,  may  sue  or  be 
sued  by  the  public  officer  as  representing  the  company,  as  if 
they  were  respectively  strangers.  (^)  So  the  banking  com- 
panics,  which  are  not  within  7  &  8  Vict.  c.  113,  are  antho- 
rized  to  sue  and  be  sued  in  like  manner. (*)  The  company 
under  7  Greo.  4,  c.  46,  must  sue  and  be  sued  by  their  public 
officer,  and  not  in  the  name  of  those  directors  who  made 
the  contract,  (")  and  may  be  compelled  to  appoint  an  officer 
for  that  purpose  ;{*)  and  the  delivery  of  a  return  to  the  stamp 
office  under  7  Geo.  4,  c.  67,  s.  2,  is  not  a  condition  precedent 
to  their  so  suing.  (*^  They  may  so  sue  on  a  guarantee  given 
to  them  before  their  name  was  changed  ;(*)  or  they  may  sue 
even  after  stopping  payment.  (') 

Various  statutes  authorize  public  bodies  to  sue  and  be 
sued  by  their  public  officer,  and  in  such  cases  the  memliers 
of  these  bodies  are  not  personallv  liable,  but  the  fimds  of 
the  corporation  only.  The  Friendly  Societies  Act  (18  &  19 
Vict.  c.  63,  s.  19)  enables  the  trustee  or  trustees  <^  the 
society  to  sue  and  be  sued  on  behalf  of  the  coinpany,  and 
no  action  is  to  abate  by  the  death  of  such  trustee.  Where  the 
clerk  of  a  committee  of  visitors  appointed  under  the  Lunatic 
Asylums  Act  (15  &  16  Vict.  c.  97)  was  sued  by  an  archi- 


0)  1  &  2  Yict  c.  96,  oontinued  by  5  &  6  Yiot  c  85.  Tims  thef 
may  sne  for  the  price  of  shares  in  their  company,  Davidtcm  v.  Bower, 
6  Be.  N.  R.  539. 

(«)  7  &  8  Vict.  c.  113,  8.  47. 

f  <)  Chapman  ▼.  MUvain,  6  Exch.  61 ;  1  L.  M.  &  P.  209. 

0)  Davison  t.  Farmer.  6  Exoh.  242;  Steteard  ▼.  Greacee^ 
10  M.  &  W,  711 ;  2  DowL  N.  8.  485.  See  the  case  of  a  spedal  statate 
which  allowed  the  secretanr  to  be  nominal  defendant,  Beech  v.  Bvrei, 

5  M.  &  Gr.  415 :  6  Sc  ^.  B.  327.    See  also  BlewUt  ▼.  Gordon^ 
1  Dowl.  N.  &  81& 

(•)  Bimar  t.  Mitchell,  5  Exch.  415.  See  alio  the  ease  of  a  special 
statate  requiring  the  names  of  the  shareholders  to  be  enrolled,  Wilb 
V.  Murray,  4  Exch.  843. 

(•)  WUton  T.  Craven,  8  M.  &  W.  584. 

m  Davideon  t.  Cooper,  11  H.  ft  W.  778.  See  Lyon  ▼.  HajriMt, 

6  So.  K.  R.  371.  See  also  cases  where  they  were  aathoriaed  by  statute 
to  sue  through  their  secretary,  Smith  r.  Gokheorthy,  4  Q.  B.  430; 
Skinner  f.  Lambert,  4  M.  &  Gr.  477;  5  So.  K.  B.  197;  WiUe  v. 
Sutherland,  7  D.  &  L.  89 ;  through  their  chairman,  B<mk  o/AmettaU 
atia  ▼.  Harding,  9  C.  B.  661.  See  where  the  poor-law  gnudians  of  a 
parish  appointed  under  a  statute  sued  through  their  trsasarer,  Km^ 
ford  ▼.  Dutton,  1 L.  M.  &  P.  479 ;  where  commissioners  of  navigatMo 
were  rightly  sued  through  their  clerk,  Allen  ?.  Hayward^  7  Q.  B.  960. 
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lect  for  supplying  plans  of  a  proposed  asylum,  it  was  held  aa 
action  lay  against  the  clerk,  thoush  the  committee  con- 
sisted of  fluctuating  members.  (*)  Where  the  trustees  of  a 
turnpike  road  were  sued  in  the  name  of  their  clerk  under 
8  Greo.  4,  c.  126,  s.  74,  the  property  of  the  clerk  could  not 
be  taken  in  execution. (*)  The  remedy  against  the  company 
is  by  mandamus  to  pay  the  sum.(*)  But  if  the  company  have 
no  assets,  the  court  may  refuse  a  mandamu8,(^) 

5.  Companies  under  Letters  Patent, 

Companies  may  be  established,  and  the  liability  of  its 
members  Qualified,  by  letters  patent  from  the  Crown,  granted 
under   7  Will.  4  &  1  Vict.  c.  73.       In  such  cases  the 
company  may  sue  and  be  sued  by  one  of  its  public  officers  ; 
and  no  action  is  to  abate  by  the  death,  removal,  or  bank- 
ruptcy of  such  officer:  (ss.  2,  22,  25.)     When  it  ma^  be 
necessary  to  senre  any  summons,  demand,  notice,  or  writ  on 
the  company,  such  service  may  be  made  on  the  clerk  of  the 
company  or  body,  or  by  leaving  the  same  at  the  head 
office,  or  at  the  place  of  abode  of  some  agent  or  officer 
employed  by  the  company :  (s.  26.)    All  judgments  against 
sucn  officer  have  the  same  effect  against  the  property  and 
effects  of  the  company  as  if  all  the  members  were  parties 
tiiereto :  **  providea  that,  where  the  extent  per  share  of  the 
liability  of  the  individusl  members  shall  have  been  limited 
by  any  letters  patent  as  aforesaid,  no  such  execution  or  dili- 
gence shall  be  issued  against  any  such  individual  existins 
and  former  member  of  such  company  or  body  as  aforesaid 
for  a  greater  sum  than  the  residue,  if  any,  of  the  amount  for 
which,  by  virtue  of  such  letters  patents  as  aforesaid,  such 
individufd  member  shall  be  liable  in  respect  of  the  share  or 
shares  then  or  theretofore  held  by  him  in  the  said  company  or 
body,  after  deducting  therefrom  the  amount,  if  any,  which 
shaU  appear  by  such  register  as  aforesaid  to  have  been 
advanced  and  paid  in  respect  of  such  shares,  or  any  of  them, 
by  himself  or  herself,  or  any  previous  or  subsequent  holder 
of  the  same  shares,  or  any  of  tnem,  or  the  representatives  of 
any  such  holder  under  or  by  virtue  of  any  former  execution 


(>)  Kendatt  v.  Kitw,  29th  Jan.  1856,  C  P. 

(<)  Wormw$ll  T.  Hailstone,  6  Bing.  668 ;  4  M.  &  P.  512 ;  Cats 
V.  Chapman^  5  A.  &  E.  661. 

(*)  Ilnd,;  R.  v.  Saint  JSathsrins  Dock  Company,  4  B.  &  Ad. 
360 ;  Corps  v.  G/y»«  3  B.  &  Ad.  801. 

(«)  R.  V.  Victoria  Park  Company,  1  Q.  6.  288. 


758  THE  FRAGTICK  OF  THE  COIOCON  LAW. 

or  diligence,  and  not  rep^ud  at  the  time  of  inaiiig  muh 
subsequent  execution  or  diligence  :^'  (s.  24.)  The  liability  <^ 
the  shareholder  may  be  limited  to  the  extent  per  sksre 
declared  and  limited  in  the  letters  patent  (s.  4)',  and  it  u  for 
the  defendant  to  plead  the  extent  of  tlus  liabilit^\(^)  A 
shareholder  continues  liable,  till  a  return  of  his  transfer  dial! 
be  registered :  (s.  21.) 

6.  Limited  Liability  Companies, 

Certun  companies,  consisting  of  not  less  than  twenty-fivt* 
persons,  ma^  obtain  certificates  of  complete  registration  and 
nave  their  liability  limited  under  18  &  19  Vict.  c.  133.  The 
provisions  of  7  &  8  Vict.  c.  1 10,  amended  by  1 1  Vict,  c.  78, 
extend  to  those  companies.  The  company's  name  must 
be  used  in  all  transactions,  and  a  director  of  the  company 
not  using  such  name  in  bills  of  exchange,  &c.,  is  liable  Iot 
the  whole  amount.  The  liability  of  each  shareholder  for  any 
debt  or  engagement  of  the  company  is  limited  as  fi^- 
lows :  (s.  7.)  ^  J£  any  execution,  sequestration,  or  other 
process  in  the  nature  of  execulion,  either  at  law  or  in  eqiuty, 
shall  have  been  issued  against  the  proper^  or  effects  of  the 
company,  and  if  there  cannot  be  found  sufficient  whereon  to 
levy  or  enforce  such  execution,  sequestration,  or  other  pro- 
cess, then  such  execution,  seouestration,  or  other  process 
may  be  issued  against  any  of  the  shareholders  to  the  extent 
of  the  portions  of  their  shares  respectively  in  the  emtal  of 
the  company  not  then  {Mud  up,  but  no  shareholder  ahall  be 
liable  to  pay  in  satisfiiction  oi  any  one  or  more  such  execu- 
tion, sequestration,  or  other  process  a  greater  sum  than 
shall  be  equal  to  the  portion  of  his  shiu^es  not  paid  up : 
provided  always  that  no  such  execution  shall  issue  again^ 
any  shareholder  except  upon  an  order  of  the  court  or  of  a 
juage  of  the  court  in  which  the  action,  suit,  or  other  pro* 
oeeding  shall  have  been  brought  or  instituted,  and  such 
court  or  judge  may  order  execution  to  issue  accordingly. 
with  the  reasonable  costs  of  such  application  and  execution, 
to  be  taxed  by  a  master  of  the  said  court ;  and  for  the  pur- 
pose of  ascertaining  the  names  of  the  shareholders  and  the 
amount  of  capital  remaining  to  be  paid  upon  their  respective 
shares,  it  shall  be  lawful  for  any  person  entitled  to  any  soch 
execution  at  all  reasonable  times  to  inspect  the  register  of 
shareholders  without  fee :"  (s.  8.)    K  the  directors  declare  a 


(>)  PhiUiptan  t.  Earl  of  EgremoiU,  6  0.  B.  687. 
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dividend,  wben  they  know  the  company  is  insolvent,  they  will 
be  jointly  and  severally  liable  for  the  company^s  debts  to  the 
extent  of  such  dividend ;  but  any  director  may  exempt  him- 
self from  liability  by  filing  with  the  clerk  his  objection  to  the 
dividend  in  writmg :  (s.  9.)  So  they  shall  be  liable  for  any 
loan  of  money  to  a  shareholder:  (s.  10.) 

7.  Winding-tq)  of  Companies. 

The  vnnding-up  of  companies  is  provided  for  by  the  acts 
11  &  12Tict.c.45, 12  &  13 Vict. c.  108, 13  &  UVict c.  38.  On 
an  order  absolute  for  the  dissolution,  the  assets  become  abso- 
lutely vested  in  the  official  manager,  who  may  sue  and  be  sued 
on  behalf  of  the  company ;(})  but  actions  may  still  be  brought 
against  one  or  more  members  of  the  company.(')  An  action, 
however,  cannot  be  brought  against  the  official  manager  of  a 
oompuiy  only  provisionally  registered,  (*)  and  hence  the 
provisions  of  the  winding-up  acts  do  not  apply  to  the  case 
of  an  action  against  a  non-registered  company.  Where 
the  official  manager  has  been  appointed  during  the  action, 
the  fact  may  be  suggested,  and  the  name  of  that  officer 
substituted, (^)  and  his  death,  resignation,  or  removal  shall 
not  abate  the  action.  (*)  He  may  compound  doubtful 
claims.  (■)  All  judgments  against  the  official  manager  have 
the  effect  of  judgments  against  the  com]^any,(')  and  do  not 
affect  the  person  or  i>roperty  of  the  official  manager,  other- 
vrise  than  as  a  contributory,  and  he  is  to  be  reimbursed  all 
oosts  out  of  the  assets.  (')  The  official  manager  requires 
the  leave  of  the  Master  to  bring  an  action,  but  the  want  of 
such  leave  is  not  to  be  set  up  as  a  defence  ;(*)  so  leave  is 
required  to  enable  the  official  manager  to  defend  an  action 
on  oehalf  of  k  contributory,(^")  or  on  behalf  of  the  company ; 
and  no  creditor  can  bring  such  action  until  after  proving  his 
debt  before  the  Master,  "  and  it  shall  be  lawful  for  any 


(0  11  &  12  Yict  e.  45,  s.  60. 

(S)  Beardghaw  t.  Londstboraugh,  2  L.  M.  &  P.  660 ;  11  C.  B. 
498 ;  JHutseU  t.  CroytdiU,  11  Exch.  123, 

(*)  Priehard  t.  London  and  Birmingham  ^.,  Raihoay  Com- 
panv,  15  C.B.  331. 

(«)  11  A  12  Vict  c.  45,88.62,53. 

(«)  JMd,  8.  64. 

(«)  Ibid,  8.  65 ;  12  &  13  Vict.  c.  108,  8.  29. 

(M  11  &  12  Vict  c.  46,  8.  67. 

(•)  Ibid,  8.  59. 

(•)  Ibid.  8.  60. 

()<)  Ibid.  8.  62;  Beardshato  t.  Lord  Londesborcvffh,  11 C.  B.  498. 

[O.  L. — vol.  ii.]  3  U 
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judge  of  the  conrt  in  which  radi  actkm  thail  be  pendiog, 
upon  summons  taken  out  before  him  to  that  pmpoie,  U) 
order  that  all  further  proceedings  in  sndi  action  thaU  be 
stayed,  until  after  such  proof  shaU  have  been  made  or  exlu- 
bited  before  the  Ma8ter."(*)  The  dissolution  of  the  com- 
pany,  by  an  order  to  wind  up,  is  no  bar  to  an  action  hj 
creditor  against  the  company,*  nor  can  the  omisdmi  to 
prove  his  debt  bo  pleaded  m  bar  to  such  action ;  the  proper 
remedy  being  to  stay  proceedings  till  after  proof  mMe-C) 
If  a  claunant  has  exhibited  proof  which  the  Master  ha 
considered  unsatisfactory,  suck  claimant  cannot  sae  tbc 
official  manager  for  the  daim  without  givine  better  proo£(*) 
The  appointment  of  an  interim  manager  does  notprefest 
actions  oeinff  thus  brought. (^)  Where  the  action  lus  bees 
stayed,  the  plaintiff  may  prove  his  debt  and  then  proceed.('] 
The  court  nas  reftised  to  stay  the  action  against  a  Axk- 
holder,  who  was  sued  severally  on  a  joint  and  sev«nl  noto 
made  with  other  shareholders.  (*)  The  action  has  been  sU^ed 
after  a  ca.  sa.  issued.  (')  Where  the  officud  manager  ltd 
money  of  the  company,  which  was  not  available  to  stdsfy 
a  judgment  against  the  company,  the  court  allowed  AuLfn 
as ainst  a  shareholder  under  8  &  9  Vict.  c.  16,  s.  36.^*)  'th 
Master,  now  the  chief  clerk  of  the  Yice-Chanoewv,  hi 
power  to  direct  an  issue  or  question  of  &ct  to  be  tiied  hj 
jury,  or  to  require  a  contributory  to  interplead.(*) 

(1)  11  &  12  Vict.  c.  45,  s.  73.  See  Thommon  r.  Univertol  Sabtgi 
Company^  3  £zch.  310 ;  Alarson  ▼.  Lund^  13  Q.  B.  664. 

Q)  Mackenzie  ▼.  Sliffo  <fc.  Bailtoay  Ccmpttny^  21  L  '•  ^ 
Q.  B. 

(>)  Macareffor  v.  Keikf^  4  Exch.  801. 

(«)  Mackenzie  t.  Sligo  ^.  Raiheav  Conipai^  4  £.  &  E  U0- 

0)  Hutchinaon  t.  Eardmg^  11  £zcL  661. 

(•)  BretUUi,  Dawee,  7  Exch,  807. 

(')  Preacott  t.  Hadoto,  6  Excb.  727. 

(«)  Penkivale  ▼.  ConneU,  1  L.  M.  &  P.  398. 

(»}  12  &  13  Vict.  c.  108,  8.  31. 
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CHAPTER  XV, 


1.  la  vbst  caMs  held  to  ImuL 

when  and  how  sworn. 

2.  JJUavit  to  hold  to  buL 

8.  Jad|:e*8  order. 

<a)  Titls  of   aOAxnt,  and 

4.  Writ  of  capias. 

vuMafdflfflDdjuit 

(a)  Form. 

9)  Q«ttx!9  England. 

(6)  Requiaites. 

(«)  StatWMDt    of    CBIIM    of 

5.  The  arrest. 

J  • 

(a)  Who  may  be  arrested 

(b)  How  arrested. 

• 

id)  Focm  «f  affidavit,  and 

1.  In  what  Cases. 

Is  wme  cases  when  the  debtor,  about  to  be  saed  or 
asainst  whom  an  action  has  been  commenced,  is  about  to 
aSseoiMl  aod  quit  England,  and  thereby  defeat  the  process 
of  tbe  eonzt,  it  is  in  the  power  of  the  plaintiff  to  arrest  the 
defieBdaBt,  so  as  to  detain  his  person,  or  obtain  security 
agaiBBt  the  action  being  fruitless.  This  holding  to  bail  is  a 
proceeding  collateral  to  the  action,  which  commences  by 
writ  of  smnmoiM,  and  goes  on  in  the  usual  way  until  judff- 
ment.  An  action  lies  agfunst  the  plaintiff  for  malicioushr, 
and  widiooi  probable  cause,  holding  the  defendant  to  bail ; 
and  the  dedaratioa  must  show  that  the  order  for  a  capias 
waa  obtained  by  fiJsehood  or  fraud.  (>) 

Tlie  act  1  &  2  Vict.  c.  110,  s.  3,  restricted  the  power  of 
arrest  to  the  same  actions  in  which  before  that  act  arrest 
was  allowed,  and  arrest  was  then  allowed,  with  few  ex- 
ceptiona,  in  all  acdons,  either  upon  the  order  of  a  judge 

0)  Damidi  ▼.  Pieldmff,  16  M.  &  W.  200;  Rots  ▼.  Norman, 
lL.M.ftP.409;  GMons  j,  Alison,  3  C,  K  IBl,  Andifthei^- 
tiff  held  the  defendant  to  bail  for  too  much,  the  defendant  was  en- 
titisd  to  soato  br  43  Geo.  3.  c.  46,  s.  33 ;  bnt  that  statute  seems  now 
iB^i^ieaUe:  itUOistU  w.  Noble,  3  Exch.  521.) 

3  u  2 
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or  without  such  order.    But  now  that  aection  provides,  that 
if  a  plaintiff  in  such  action  ^*  shall^  by  the  affidavit  of  huBseii 
or  of  some  other  person,  show  to  the  satisfaction  of  a  jodge  d 
one  of  the  superior  courts,  that  such  plaintiff  has  a  cause  ot 
action  against  the  defendant  or  defendants  to  the  amoont  of 
20Z.  or  upwards,  or  has  sustained  damage  to  that  amount 
and  that  there  is  probable  cause  for  beBevini^  that  the  de- 
fendant or  any  one  or  more  of  the  defendants  is  or  are  abost 
to  quit  England  unless  he  or  they  be  forthwith  appreheoded, 
it  shall  be  uiwful  for  such  judge  by  a  special  order  to  dired 
that  such  defendant  or  defendants,  so  about  to  quit  Englasd, 
shall  be  held  to  bail  for  such  sum  as  such  judge  shall  think 
fit,  not  exceeding  the  amount  of  the  debt  or  damages,  scd 
thereupon  it  shall  be  lawful  for  such  plaintiff,  within  the 
time  wbich  shall  be  expressed  by  such  order,  but  not  alW* 
wards,  to  sue  out  one  or  more  writ  or  writs  of  capias^  into 
one  or  more  different  counties,  as  the  case  may  require, 
against  any  such  defendant  so  directed  to  be  held  to  bail, 
which  writ  of  capias  shall  be  in  the  form  contained  in  tie 
schedule  to  this  Act  annexed,  and  shall  bear  date  on  theday  os 
which  the  sameshall  be  issued :"  (§  3.)  And  ^^any  such  special 
order  may  be  made,  and  the  defendimt  arrested  in  pursaanw 
Uiereof,  at  any  time  after  the  commencement  of  such  actios, 
and  before  final  judgment  shall  have  been  obtained  therein; 
and  that  a  defendant  in  custody  upon  any  such  arrest,  and 
not  previouslv  served  with  a  copy  of  the  writ  of  summons, 
may  oe  lawfully  served  therewith:*'  (s.  5.)    The  airestablf 
amount  is  also  20/.  in  the  palatine  counties,  whether  tk 
process  issue  from  the  superior  or  the  palatine  coorts.(') 
A  defendant  cannot  be  held  to  bail  in  an  action  on  a  penal 
statute,  (')  unless  the  statute  expressly  authoriae  it;(')  Bor 
in  scire  /adas ;  Q)   nor  in  actions  of  account ;  (0  nor  io 
actions  on  contract,  where  the  legality  is  doubtful ;  (9  o^ 
on  a  replevin  or  bail  bond ;  (')  though,  after  judgment  again^ 

(1)  Brown  v.  MeMiOan,  7  M.  &  W.  196;  8  BowL  852.   So  in 
Wales:  11  Geo.  4  &  1  Will.  4,  c.  70. 
(<)  Whittingham  v.  Coghlan^  Barnes,  80 ;  Si.  Gearyt^s  ca<ff,TelT- 

53. 

(»)  Holland  v.  Bothmar,  4  T.  E.  228;  A  v.  Home,  Id.  349; 
Goodwin  r.  Parry.  Id.  578 ;  but  in  actions  on  remedial  stafcates  tbe 
defendant  may  be  held  to  bail:  Turner  v.  Warren^  2  Str.  1079; 
Wheeler  v.  Copeland,  6  T.  R.  364. 

(«)  Aaaetiz  t.  Palmer,  1  D.  &  L.  18 ;  6  Sc.  N.  R.  608. 

(»)  Pryory.  PeitingeU,  2  Dowl.  N.  8.  765. 

(•)  Sumner  t.  Green,  1  H.  Bl.  301. 

(M  Ormond  v.  Brierly.  1  Salk.  99 ;  Brandon  v.  iZo&soM,  6  T.  B- 
336 ;  MeUUh  v.  Petheriek,  8  T.  B.  450. 


BAIL — AFFIDATrr   TO  HOIJ>  TO   BAIL.  763 

tlu  hail,  tlie  ktter  nuy  be  held  to  bail  in  an  action  on  the 
jw^ent(>)  In  other  cases,  and  where  the  damages  are 
mJiqiadated,  the  judge  will  not  grant  an  order  to  hold  to 
bail,  ankas  the  drcamstanoes  show  that  the  damages  would 
exceed  the  bailable  amount.(>) 

If  the  action  is  on  a  judgment  of  the  snperior  court  in  a 
(fferioiB  action,  in  which  the  defendant  was  held  to  bail,  he 
eumot  he  held^  to  bail  again,(*)  though  the  bail  in  the  former 
^on  beeune  inaoLTent^  or  absconded,  or  the  defendant  was 
<apeneded.(^) 

2.  Affidavit  to  hold  to  BaiL 

On  ZDaldng  the  application  to  a  judge  for  an  order  to  hold 
to  bail,  an  affidavit  is  necessary,  and  if  it  is  informal,  the 
P^}  arrested  under  a  capias  thereupon,  may  briog  an 
actbn  for  false  inpriaonment.O 

(a)  2^.]--.The  affidavit  to  be  made  by  the  party  should 
be  mtitoled  in  tbe  cause,  if  the  writ  of  summons  has  beeu 
«™d]r  issued,(*)  unless  it  is  sworn  before  a  judge  of  the 
comt  in  which  the  action  is  brouffht.(')  It  ought  also  to 
be  intituled  of  the  court  in  which  the  action  is  brought,  or 
"JJ^^  to  be  brought;  but  it  is  mere  surplusage,  and  no 
<^^]^ctioii  sufficient  to  set  aside  the  order,  that  it  is  so  intituled, 
thoagh  made  before  such  writ  has  issued.  (^ 

Aaae  of  defendant.! — The  name  of  the  defendant 
«wwld  be  stated  in  fiill,  both  as  to  the  christian  and 
"'"PMW^*)  though  his  addition  is  unnecessary.  In 
^'^^faa  on  biUs  of  exchange,  promissory  notes,  and  other 

}')  ^^rendergatt  y.  Davit,  8  T.  E.  86. 
^  Aiflodk  T.  Jenkint,  1  L.  M.  &  P.  646 ;  see  pott,  "  Affidavit— 
^^  w  ActioiL" 
^}  Kendal  j.  Carey,  2  W.  Bl.  768 ;  Chambert  r.  Bobinton,  2  Str. 

J*^^!^  ▼.  BameU,  Safer.  160 ;  CruUf^ld  r.  Seytoard,  2  WiU. 
Aa^^*"*^  t.  Robineoa  2  Str.  782. 

j )  Wrfeflf.  Pakeman,  2  C.  M.  B.  30;  3  DowL  714.    And  the 
ae^diBt  la  this  action  may  jnstifjr  under  the  writ,  if  not  set  aside : 


B  A  4u"^'  ^'  ^^>y^f  1  J>-  *  R.  160;   Reynoids  t.  Hautkin,  4 
«&Ald.636;Lo£iT.«tt,8Bing.  296. 
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written  instruments,  if  the  christian  names  are  deaignated 
in  the  instrument  by  initials,  it  is  enough  to  insert  those 
initials. (*)  Moreover,  ^^  in  any  case  where  the  defendant  is 
described  in  the  writ  of  capias^  or  affidavit  to  hold  to  bail, 
by  initiab,  or  by  a  wrong  name,  or  without  a  christian 
name,  the  defendant  shall  not  be  discharged  out  of  costodj, 
or  the  bail  bond  delivered  np  to  be  cancelled  on  motion  for 
that  purpose,  if  it  shall  appear  to  the  court  that  due  diligence 
has  been  used  to  obtain  knowledge  of  the  proper  name.'\*) 
Where  there  are  two  or  more  affidavits  as  to  the  respecdve 
material  facts,  care  should  be  taken  to  identify  the  defendant 
as  the  person  spoken  of  in  each  affidavit. 

That  actum  has  been  brought^] — ^The  affidavit  should  stite 
that  the  action  has  been  brought,  if  such  is  the  ca8e;(')  or 
that  it  is  intended  to  sue  out  such  writ,  for  the  affidavit  ms/ 
be  sworn  before  the  writ  is  issued.  (*) 

(b)  That  defendant  is  about  to  quit  England,'} — It  I* 
not  enough,  that  the  deponent  should  state  that  he  venlj 
believes  the  defendant  is  about  to  quit  England,  his  belief 
being  immaterial,  provided  he  set  forth  facts  snffident  (o 
induce  the  judge  to  draw  that  inference.(*)  The  aifidavit 
of  the  facts  should,  as  in  other  cases,  be  made  by  sooc' 
person  cognizant  of  them  ;  and  a  third  person,  refusing  to 
make  an  affidavit,  may  be  compelled  to  be  examined.^*) 
Where  the  deponent  derives  his  information  from  another 
person,  he  ougnt  to  state  his  own  belief,  and  also  the  nsme 
and  description  of  such  informant.(')  The  kind  of  absence 
necessary  to  be  shown  is  such  as  would  prevent  the  plaind^ 
if  successful,  suing  out  a  ca.  sa. ;  (*)  as,  where  an  officer  tf 
about  to  join  his  regiment  in  India  ;(*)  or  where  a  partj  i^ 


(1)  3  &  4  WiU.  4.  c.  42,  8.  12. 

(2)  Rule  f  r.  82,  H.  T.  1863.  As  to  what  is  due  diUgenoe,  lee  Bkkt 
T.  Marreco,  1  Ct.  &  M.  84 :  3  Tyr.  216 ;  LadbrtfU  v.  PkiUipt,  1 
Uar.  &  W.  109;  RoisetC  v.  Hartley,  id.  681. 

(s)  BuUock  ▼.  Jmkens,  1 L.  M.  &  P.  645. 

(*)  King  v.  Biginam,  14  Q.  B.  31. 

(•)  Hargravet  v.  HavM,  24  L.  J.  281,  Q.  B.;  5  £.  &  B.  272 ;  ^^ 
tnan  v.  Dwin,  6  Bing.  M.  C.  49 ;  7  DowL  106. 

(•)  C.  L.  P.  Act,  1864,  a  48. 

n)  Graham  y.  SandrineUi,  16  M.  ft  W.  191 ;  Gibbons  v.  &paldi»S, 
11  M.  &  W.  174 ;  2  Dowl.  N.  S.  811. 

(•)  Larehinr.  H^ttfon,  4  M.  &  W.  361 :  7DowLll. 

(•)  Askenhsim  v.  Col^vs^  13  M.  &  W.  620. 
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abcNit  to  go  to  Ireland,  where  ids  residence  is ;  (*)  but  not 
where  b  captain  is  going  on  one  of  his  regular  voyi^fes  to 
Hamburg ;(')  nor  where  the  defendant  did  not  intend  leaTing 
England  for  two  months ;  (')  nor  where  the  defendant  was 
going  to  Scotland,  where  he  bad  a  few  days  before  been 
adjudicated  a  bankrupt.  (^)  Yet  it  need  not  be  stated 
esfMnesBty  that  the  defendant  is  about  to  quit  England  *^  unless 
forUnnth  apprehended."(*) 

Statement  of  the  cause  of  action,'] — The  cause  of  action 
should  be  stated  as  nearlr  as  possible  in  the  terms  used  in 
the  declaration,  and  for  tnis  purpose  the  forms  of  causes  of 
action  stated  ante,  p.  131,  should  be  adopted;  and  it  may  be 
statid  generally,  that  the  affidavit  will  be  defective  if  it 
omit  any  material  part  of  the  forms.  And  if  the  declaration 
vaiies  materially  m>m  the  affidavit,  the  bail  will  be  dis^ 
charged ;  thus,  as  to  the  character  in  which  the  plaintiff  sues, 
or  defendant  is  Baed,(*)  or  as  to  the  number  of  plaintifR  or 
(iefeodantB,(')  or  as  to  the  name  of  the  plaintiff.(*)  But  the 
tffidarit  may  set  forth  causes  of  action  in  addition  to  those 
in  the  declaration. (*)  The  affidavit  must  also  agree  as  to 
the  nature  of  the  action  with  the  capias.Q*) 

The  affidavit  must  be  positive  and  precise  as  to  the 
existence  of  the  cause  of  action,  and  must  not  state  it 
mferentiaUy;  thos,  *^  as  deponent  believes,**  or  ^^as  appears 
by  the  bond  or  bill,"  or  ''  as  defendant  has  admitted.''CQ  But 
less  strictness  is  required  where  the  plaintiff  sues  as  assignee 
of  a  bankrupt ;  C)  or  assignee  of  the  obligee  in  a  bond ;  (") 

0)  ^moiuf  ▼.  £t^0,  3  Q.  B.  910 ;  3a.&D.256. 

(')  Atkmton  ▼.  Blake,  1  DowL  N.  S.  849. 

(»)  Pegkr  f .  Hiahp,  1  Exch.  436. 

{*)  Maegregor  v.  Fiakin,  5  D.  &  L.  691. 

(•)  HergraveM  v.  Haye$,  24  L.  J.  281,  Q.  B.;  5  E.  &  B.  272. 

(«)  UaruUi  t.  Joujfray,  1  DowL  44;  lUey  v.  i&ay,  lb,  310;  2 
C^  ^  J.  330.    See  Manetty  t.  Sievena,  9  Bug.  100. 

D  Spaidina  v.  Mare,  6  T.  E.  363. 

(•)  GrindcM  v.  SmUh,  1  M,  &  P.  24. 

(•)  Taylor  f.  H'Ukineon,  6  A.  ft  E.  633. 

(>*}  Often  T.  Ehie,  3  B.  &  Ad.  437 ;  1  DowL  344 ;  Rieharda  y. 
Sivart,  10  Bing.  319  ;  2  Dowl.  637. 

(^^)  Rhui.  Belifante,  2  Str.  1209;  KeUy  v.  Devereux,  1  WiU. 
3^;  Stj.  69;  Champion  v.  Gilbert,  4  Burr.  2126;  Mackenzie  y. 
Uackemie,  1 T.  E.  716 ;  Wheeler  y.  Copeland,  6  T.  E.  364. 

^)  Seoayne^.  Cramond,  4  T.  E.  176.  See,  where  in  eneh  case  the 
wsni  was  held  insofficient,  Rowney  v.  Deane,  1  Price,  402; 
^^otUny  y.  BuckhoUe,  2  M.  &  SeL  663. 

(")  CrmweU  y.  LoveU,  8  T.  E.  418. 
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or  executor  or  administrator  of  the  partj  to  whom  the  debt 
y  ms  due,(^)  in  which  case  he  may  swear  his  ^*  belief  as  •{^'^ 

[  by  the  books  "  of  the  bankmpt  or  deceased.(')   An  amuTit 

I  of  debt  bj  a  sorviving  partner  must  show  that  the  other 

partner  is  dead.(*)     Where  the  plaintiff  sues  as  assignee  d 
1  a  debt  assigned  according  to  a  foreign  law,  he  must  state 

that  by  sudi  h&w  an  assignee  can  sae,  as  the  pUintiff  it 
*  informed  and  belieTe8.(«)     The  affidaTit  must  alao,  if  the 

action  b  for  interest,  state  there  was  a  contract  to  pay  saf^ 
interest ;  (*^  but  it  need  not  state  the  amount  of  the  pinicip^ 
debt,  or  when  interest  began  to  run.(?)  It  is  not  enough  to 
say  the  defendant  is  indebted  in  trover ;  (')  but  it  shoiiM 
,  state  that  pUintiff  was  poe8es8ed(*)  of  the  goods,  their  valiie, 

and  a  conyersion,  express  or  implied.(*)  Nor  b  it  sufficieDt 
to  say  that  defendant  is  indebted  upon  promises  ;(■*)  or  in  the 
amount  '*  as  a  balance  of  accounts.'X"5  ^  there  were  mutusl 
accounts,  the  affidavit  should  be  for  the  balance  only ;(") 
unless  the  defendant  has  refused  to  funush  an  account  of  his 
8et-ofil(")  If  the  cause  of  action  b  on  a  guarantee,  it 
should  state  the  guarantee,  and  that  the  time  for  payneot 
has  elapsed.  (^^)  If  there  b  a  condition  precedent  to  the 
money  becoming  due,  it  ought  to  be  set  forth.(")  IVbere 
the  damages  are  unliquidated,  it  b  enough  if  Uie  judge^ 
from  the  nature  of  the  case,  can  conclude  that  damage  to 

0)  Shddon  ▼.  Baker,  1  T.  E.  87 ;  Ccppiee  y.  Copper,  10  Bing- 
443;  2  Dowl.  785 ;  4  M.  &  Sc.  272. 

(«)  Lowe  T.  Farley,  1  Chit  B.  92. 

(»)  Edgar  r.  Watt,  1  H.  &  W.  108.  See  MorraU  y.  Pter*«f,6 
Dowl.  123. 

(«)  Sctterhop  r,  Schmannel,  4  B.  &  R.  180 ;  Tenons  t.  iiof% 
8  B.  •&  C.  638;  De  Ixi  Vega  t.  Viantui,  1  B.  &  Ad.  284. 

(>)  Neale  r.  Snoulten,  3  D.  &  L.  422 ;  2  C.  B.  320 ;  Cuttmr 
LeeBon,  2  Dowl.  381 ;  Drake  y.  Harding,  4  DowL  34;  1  H.  &  ^• 
364. 

(«)  Whiter.  Sowerby,Z Dowl  681 ;  1  H.  &  W.  364. 

(n  Hubbard  r.  Paeheeo,  1  H.  Bl.  21& 

(•)  Woolky  T.  Thomas,  7  T.  E.  660. 

^)  Moiling  ▼.  Buckholtz,  2  M.  &  Sel.  563;  Anon.  1  Chit  B.  168. 
See  cases  samciently  stated :  Charters,  Jaquee,  Cowp.  629;  Emerw^ 
y.  Hawkins,  1  Wils.  336;  InOay  t.  EUessen,  2  East,  463, 

(«•)  Cope  ▼.  Cook,  2  Doog.  467. 

(")  PoUeri  t.  De  Sousa,  4  Taont  164;  Jones  ▼.  CoOins,  6  DovL 
626. 

(»)  Bromfield  t.  Archer,  6  B.  &  Aid.  613 ;  1  D.  &  B.  67;  An^* 
T.  /)tf6nam,  3  B.  &  a  139 ;  4D.&B.653. 

{^)  Germain  Y.  Burrows,  6  Taunt  269 ;  Sims  r.  Jaquei^  10  Biog 
610. 

(i«)  Angus  y.  BobiUiard,  2  DowL  90. 
Elworthy  t.  itfotmder,  6  Bing.  296. 
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the  amoant  of  20/.  has  been  sustained.  (0  Where  the 
damages  are  liquidated,  it  is  not  enough  to  state  that  they 
areso;(*)  but  it  must  state  the  agreement  and  breach. (*) 
In  caaes  of  actions  on  bonds  for  payment  of  money,  or  to 
perfonn  a  covenant,  the  amount  stated  should  be  the  sum 
ind  interest  actually  due,  or  the  real  damages,  and  not  the 
peoilty ;  {*)  but  where  the  bond  is  to  secure  a  contract,  and 
the  penalty  is  in  the  nature  of  liquidated  damages,  the 
penilty  may  be  sworn  as  the  amount  due.  (^)  Where  the  pro- 
mise or  contract  was  not  under  seal,  the  consideration  must 
be  stated.(*)  So,  if  a  condition  precedent  to  the  right  of 
action  existed,  the  performance  of  it  ought  to  be  stated.  (') 
Yet  the  true  rule  on  the  subject  is,  that  if  what  is  stated 
is  eooogfa  to  raise  the  presumption  that  a  debt  existed,  and 
there  is  nothing  to  show  any  circumstances  disentitling  the 
plaintiff  to  the  order  for  an  arrest,  that  order  will  not  be  set 
aEi<ie.(*)  The  affidavit  has  accordiugly  been  held  sufficient 
vhere  it  stated  tiie  cause  of  action  thus :  for  materials  found, 
goods  aoh]  and  delivered,  and  work  doneby  the  plaintiff  to  and 
forthe  use  of  the  defendant  ;(*)  for  money  had  and  received  on 
iocoQQt  of  the  plaintiff,  without  the  words  ^*  by  the  defen- 
<^tf  (••}  for  20/.  lent  ona  bill  of  exchange  for  372.,  drawn  by 
A.  OQ,  and  accepted  by,  defendant,  and  now  overdue  and  un- 
paidfirithoutstatingto  whom  lent  ;(^')  for  use,  &c.,of  a  house, 
^,  of  the  plaintifif  held  by  the  defendant  as  tenant  thereof, 

(>)  BnUock  r.  Jenkim,  1  L.  M.  &  P.  645. 

(')  Ckambera  t.  Ward,  1  Dowl.  139. 

(')  WiUey  T.  TTiomion,  2  East,  409 ;  SiifUon  v.  Hughes,  6  T.  B. 

J')  Ta&ot  T.  Hodwm,  7  Taunt  261 :  Anderaon  v.  BelL  2  Or.  A  J. 
630;  Bdwardt  ▼.  WiiHamt,  6  Taunt.  247 ;  1  Sid.  63. 

(*)  Kirk  T.  Strickland,  Bong.  449.  See  caases  of  action  on  deed, 
fi^wi  T.  yeviUe,  3  Bing,  126 ;  10  Moore,  476 ;  Mastert  v.  Bittinff, 
^  DovL  751 ;  on  bond,  By  land  r .  Kitiff,  7  Tannt  276 ;  1  Moore,  24 : 
^»nqutt  T.  Filiit,  4  M.  &  Sel.  330 ;  Chambers  w.  Ward,  1  Dowl. 
V^;  SmicA  T.  Kendall,  7  D.  &  R.  232 ;  on  an  award,  Anon.  1  Dowl 
o\Dn^j,  Hood.  7  B.  &  C.  494 ;  Jenkins  y.  Latae,  1  B.  &  P.  366 ; 
^M  T.  Angell^  6  D  ft  B.  16;  on  an  indenture,  Jones  v.  Collins, 
5DoTrL526. 

^^  (')  Walker  v.  Gregory^  1  DowL  24 :    Maepherson  v.  Lovie,  1 
B  &  C.  108 :  2  D.  &  R.  69. 

n  Bworiky  t.  Maunder,  6  Ring.  296;  Young  v.  Dowlman, 
2  Y.  &  J.  31 ;  Taylor  t.  Higgins,  3  fist,  169. 

['»  Hargraees  v.  Hayes,  24  L.  J.  281,  Q.  R. ;  6  E.  &  R.  272. 
,  (*j  Ueas  T.  Godwin,  4  Sc  602 ;  3  Hodg.  32 ;  the  ol^ection  being 
^  ttie  litter  words  applied  onlv  to  **  work  done,"  and  not  to  the 

>HUl0ld,''&C 


00  Ooppinger  r.  BeaUm,  8  T.  R.  338. 


BtHMt  T.  Dawson,  I  Moo.  ft  P.  694;  4  Ring.  609. 
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without  BAying  as  tenant  to  the  plaintiff^  or  held  at  hb  ze- 
qaest  ;0)  for  hire  of  carriages  of  plaintifi^  hired  to  and  for  the 
use  of  tne  defendant,  without  stating  of  or  by  whom  hired  ;(*) 
for  work  done  byphuntifi^  in  and  about  the  printing  of  a  book 
of  defendant's,  and  at  his  request ;(')  for  money  expended 
and  wages  due  to  plaintiff  for  services  on  board  defendants 
ship,  without  staling  *^  due  from  the  defendant.'X*) 

in  an  action  on  a  penal  statute^  the  affidavit  should  state 
oondsely  the  offence,  and  that  the  forfeiture  has  been  in- 
caiTed.(*)  The  statute  must  be  correctly  described :  thus, 
•*  27  Geo.  8  "  for  "  22  Geo.  3"  is  bad.(«) 

Where  several  causes  of  action  are  induded  in  the  action, 
and  one  entire  sum  is  claimed,  the  affidavit  is  good,  without 
distinguishing  the  several  sums  applicable  to  each  caiise.(0 
Bat  it  is  denrable  to  state  these  separately,  for  if  the  affidavit 
be  bad  as  to  £Eu;t,  it  may  then  stand  good  as  to  the  other 
causes  of  action.  (>) 

Where  tbe  action  is  on  a  hill  of  exchange  or  promissory 
note,  the  affidavit  should  show  expressly  that  the  money  is 
due  and  unpaid,  or  circumstances  from  which  that  fact  may 
be  directly  presumed.  (*)  If  the  bill  is  payable  by  instal- 
nients,  it  should  show  what  instalments  are  unpaid.  (^*^  If  the 
biU  is  not  payable  with  interest,  the  affidavit  should  show 
that  the  arrest  is  made  for  the  principal  sum  only.pO  It 
riiould  also  state  the  character  m  which  the  plaintm  sues, 
and  how  the  defendant  is  indebted ;  as,  if  he  sues  as  indorsee, 
he  ought  to  say  so,  though,  perhaps,  it  need  not  mentioii 
the  name  of  the  indorser,(^)  and  intermediate  indorsements 

(0  Lee  ▼.  SMwood,  9  Price,  332. 

(S)  Brawn  ▼.  Oamier,  6  Taunt  389 ;  2  Marsh.  83. 

(*)  GaU  ▼.  Leekie,  6  M.  &  8el.  228. 

(*)  Symonda  v.  Andretot,  1  Marsh.  317. 

(»)  Davies  v.  Mazsinghi,  1  T.  B.  705;  WaUm  v.  Sham^  2  T.  B. 
654. 

(•)  i&trf. 

O)  Hagtte  v.  Levi,  9  Bing.  595;  1  Dowl.  720. 

(•)  Jonee  ▼.  Collins,  6  Dowl.  526 ;  Cunliffe  v.  Maltass^  7  C.  B. 
695;  6  D.  &  L.  723;  Bank  of  England  f.  Reid,  7  M.  &  W.  152. 

(•)  Kirk  V.  Almond,  1  Dowl.  318;  2  C.  &  J.  354;  Haieomb  f. 
Lambkins,  2  M.  ft  SeL  475 ;  Jacksoti  t.  Tate,  ibid.  148 :  Edwurdi 
?.  Dick,  3  B.  ft  Aid.  495  ;   Walmsley  t.  Dibdin,  4  M.  ft  P.  10. 

(»•)  Hart  V.  McOerris,  3  Tyr.  238. 

(" )  Brook  T.  Colman,  2  Dowl.  7 ;  1  Or.  ft  M.  621 ;  WutmaeoU  t. 
Cook,  2  Dowl.  519;  Latraile  t.  Hoepfer,  10  Bing.  334 ;  2  DowL 
758. 

(»)  Mammon  v.  Mathetp,  4  M.  ft  Sc.  356  j  10  Bing.  506 ;  Brvdshme 
T.  Saddington,  7  East,  94.  But  see  Lev)%s  v.  Gomperts^  2  C.  &  J* 
352;  1  Dowl.  319. 
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peed  not  be  stated.  (>)  Where  the  defendant  is  drawer  or 
iodon^,  the  presentment  to  and  ddiinlt  of  the  acceptor,  or 
something  equivalent,  mnst  be  stated,  though  not  notice  of 
dishonoor.O  It  is  not  enough  to  say  that  several  persons  are 
joiotlj  mdebted  on  a  bill  accepted  by  them,  or  one  of 
tbein.(»)  ^ 

Where  the  cause  of  action  is  on  the  annmon  counts^  parti- 
cokr  attention  should  be  given  so  as  not  to  omit  the  words 
'^bv,  or  from  the  plaintiff,"  ^^to  or  for  the  use  of  the 
Pendant,"  or  '*  at  the  request  of  the  defendant,^*  as  the  case 
^j  be ;  for  many  affidavits  have  been  held  insufficient  for 
either  omitting  some  of  these  words,  or  stating  loosely  the 
priTity  of  the  parties.  0)  Thus,  an  affidavit  which  states  that 
a  party  is  indebted  for  goods  bargained  and  sold,  without 
stating  that  they  are  delivered,  is  not  sufficient. (') 

(d)  Form  of  Affidavit  to  hold  to  BaU, 

la  tU  Q.  B.  [«  C.  P."  or  "  Excb.  of  Pleas-T 

Between  A.  B.,  plaintiff, 
aod 
C.  D.  defendant(*) 

If  £.  F.  of  ,  dezk  to  A.  B.  of  ,  in  the  county  of  , 

tBDcfaaat,  mtke  oath  and  say: 

1.  Thtt  C.  D.  of  [the  aboTO  named  defendant],  is  jnstly 

ttd  trvlj  indebted  unto  the  said  A.  B.  in  the  snm  of  £  ,  [for 

laQnT  P>7»hle  hj  the  said  G.  D.  to  the  said  A.  B.  for  {hare  ttaie  tha 
^■M  o/aetum  a»  m  fomu  qf  dechration,  ante,  p.  131,  tkuSf  *'for 
r»()i1>ui^ained  aod  sold  by  the  said  A.  B.  to  the  said  C.  D,**  or  '*for 
^tbe  nid  C.  D.,  on  the  day  of  ,18    ,  by  hie  prDmiseoiy 

(')  lAue  T.  Irwin,  6  Dowl.  29 :  Tidd  N.  P.  122. 

(')  StmpMn T.  Dick,  4  ]>owL  731 ;  Jonea  v.  CoiUns,  6  DowL  628: 
%*WT.  SaUmbier,  6  M.  &  W.  423;  7  DowL  498. 

(')  Biarmer  t.  AsMy,  10  Moore,  323. 

(*)  See,  where  those  material  words,  or  some  of  them,  were  omitted. 
P»oj, Lnmi,7 East,  194 ;  Taylor r. Forbea,  11  East, 316 ;  Younff 
V.  (ktien,  2M.  &  Sel.  603;  Cathronr.  fiaooor,  8 East,  106;  FmUm 
^.BUU,  6  Taunt.  192.  See  alao  BeU  v.  Thrupp,  2  iB.  &  Aid.  696 : 
fncfe  T.  PooU,  9B.  &  C.  643 ;  4  M.  &  B.  448;  Vtsfferj,  DeUgal, 
i  >V  A  Ad.  671 ;  Stratum  v.  Matthewa^  3  Exch.  480,  1  Dowl.  333 ; 
^  T.  Citnon,  4  A.  &  E.  622 ;  Smith  v.  Heap,  6  DowL  11.  "  For 
^  hid  and  leoeiTed  to  the  use  of  defendant's  wife,"  is  bad,  Wadt 
»•  f«A,  4  Bing.  60;  Morgan  t.  Bavlii,  3  DowL  117. 

(»)  Pontifex  T.  De  MaHzoff,  1  Exch.  436. 

VI  If  the  writ  of  suBmonahas  not  been  isaned,  the  title  of  the  ctnse 
>f«d  not  be  given,  Bottia  v.  Brandon,  1  B.  &  P.  36;  Green  t.  Rtd- 
^M  227;  bat,  if  given,  the  affidavit  would  not  be  bad,  Haryrsovss 
'.  Bamee,  26  L.  T.  161,  Q.  B. ;  6  E.  &  B.  272- 
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note,  now  omdae,  promised  to  pej  to  the  sud  A.  B.  X 
moDthe  ftfter  date,  and  did  not  pay  the  eame.'*] 

S.  And  I  fbrther  saj  that  the  said  C.  D.,  in  a  oonrereation  wiiidi 
I  had  with  him  on  the  daj  of  ,  infbnned  me  that  be  was 

about  fto  proceed  without  deUyto  [^or  ttaU  tkt  Jactm  wiiA 

Mhow  ik€  vUeniion  to  qvU  the  cowtUy,  afUrwuek  may  ieoddleiijr  *'  *3ad, 
for  the  reaaons  aforesaid,  I  rerilj  beliere  that  the  said  C.  D.  is  about 
to  quit  England  unless  he  be  forthwith  appehended." 

S.  And  I  farther  say  that  the  said  A.  B.  hath  caused  a  writ  ef 
summons  to  he  sued  out  of  this  honourable  court  at  the  suit  of  the  aaid 
A.  6.  against  the  said  C.  D, 

Swom,0)  &c  £.  F. 

By  toAom,  uihen^  and  how  awom.J — The  affidavit  maj  be 
made  by  one  or  more  persons,  or  there  may  be  two  or  naore 
affidayits  as  to  different  portions  of  the  matter  required  ;  or 
an  affidavit  made  in  a  cause  at  the  suit  of  a  different  plaintiff 
and  in  another  court  may  be  used.  (*)  Any  person  oogni* 
zant  of  the  &cts  may  make  the  affidaTit,  and  he  need  not 
state  any  connection  between  the  plaintiff  and  him9elf.(') 
The  affioayit  may  be  sworn  before  the  officer  or  the  deputi 
officer,  who  issues  the  capias.^*)  If  sworn  abroad,  it  most 
have  the  same  requisites  as  when  sworn  in  this  conntiy.(*) 
It  may  be  sworn  before  the  issuing  of  the  writ  of  snm- 
mons.(*)  The  affidavit  is  stale  after  it  is  a  year  old;  and  a 
judge  will  not  act  upon  it,  for  the  debt  may  have  since  heen 
Batisfied.(') 

3.  Jtidg€*s  Order  to  hold  to  BaU. 

The  judge^s  order  may  be  applied  for  at  any  time  after  the 
commencement  of  the  action,  t.  e.  after  the  issuing  of  the 
writ(*)  and  before  final  judgment.  (*)    It  may  be  applied  ibr 


(0  The  jurat  should  be  signed  by  the  judge  before  whom  it  wv 
sworn,  before  the  order  is  made  and  acted  on,  otherwise  it  is  irregular, 
Bill  ▼.  Batn&nt,  8  M.  &  W.  317 ;  9  Dow].  810. 

(<)  Lanation  y.  WethereU,  14  M.  &  W.  104. 

(*)  Holliday  ▼.  Latref,  3  Bing.  K.  C.  541 ;  Short  v.  Camulbe^ 
SDowl.  487;  ie«le,60. 

(«)  12  Geo.  1, 0.  29  ;  Bogert  ▼.  Jofief,  9  D.  &  B.  878. 

(»)  NethUt  ▼.  Pym,  7  T.  R,  376  n. 

(«)  King  ▼.  Begmam,  14  Q.  B.  31. 

(')  Bamaden  y.  Maugham,  2  C.  M.  &  B.  634 ;  4  Dowl.  403 ;  CMtr 
y  Hague,  2  Str.  1270. 

(")  King  y.  Baginam.  14  Q.  B,  31. 

(•)  1  &  2  Tict  0. 110,  s.  6. 
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ereo  before  tlie  writ  has  been  senred.  (0  It  ctimot  be  applied 
fer,  daring  a  ttaj  of  proceedines  in  tne  caiue  hy  order  of  a 
jiidge.(*)  Hie  application  mostDemade  to  a  judge  at  cham- 
bers or  elsewhere,  and  not  to  the  court.  (')  And  the  judge 
bs  a  discretion  as  to  making  the  order,  howerer  clear  the 
affidaiits  maj  be.(*)  If  the  judge  make  an  order  which  he 
is  not  authorized  by  the  statute  to  make,  the  sheriff  is  not 
bomid  to  execute  it.(*)  The  order  cannot  be  revoked ;  and 
the  onlj  remedy  is  to  discharge  the  defendant  out  of  custody 
vbere  the  arrest  ia  unfounded,  and  not  to  set  the  order 

aside.  W 

The  mt  thing  to  be  done  is  to  issue  the  writ  of  summona, 
then  {Nrepare  the  affidarit,  and  get  it  sworn  and  go  before  a 
jttbe  at  diambers,  who  wiU,  if  the  affidavit  is  sufficient, 
ntt£e  ^  order.  The  affidavit  is  left  with  the  judge's  clerk 
^  draws  up  the  order.  The  capias  may  then  be  sued 
oat. 

4.  Writ  of  Capias. 

{a)  Form  ofwrit.y-"  It  shall  be  lawful  for  the  pUintiff, 
vithiii  the  time  which  shall  be  expressed  in  the  judge's 
order,  bot  not  afterwards,  to  sue  out  one  or  more  writ  or 
^ts  of  actios  into  one  or  more  different  counties,  as  the 
c>se  mi  J  reauire,  agiunst  anv  such  defendant  so  directed  to  be 
h^  to  bail,  whicn  writ  of  capias  shaU  be  in  the  form  con- 
tained in  the  schedule  to  this  act  annexed,  and  shall  bear 
date  on  the  day  on  which  the  same  shall  be  issued :  provided 
a^wayi,  that  the  said  writ  of  capias^  and  all  writs  of  execu- 
tion to  be  issued  out  of  the  superior  courts  of  law  at  West* 
ii^J^uter  into  the  counties  palatine  of  Lancaster  and  Durham, 
shaU  be  directed  to  the  cnancellor(')  of  the  county  Palatine 
of  Lancaster  or  his  deputy  there,  or  to  the  chancellor  of  the 
WMty  Palatine  of  Durham  or  his  deputy  there."(*)  The 
^t  of  eoptas  thus  issues  only  in  pursuance  of  a  judge^s 


0)  Brook  f .  SneU,  8  Dowl.  370. 

*  8.  774;  BetUUy  ▼.  Bony, 


(')  BaU  j.SUmlii'e  M.  &  W.  896 ;  8  Dowl.  344. 
(»)  Barnm  r.  Cruw,  1   DowL  N. 


7M.iW.148. 

(*)  Bitehcoek  r.  Hunter,  6  Jnr.  770. 

(')  Bnwn  T.  MeMiUan,  7  M.  &  W.  196. 

(*)  finriMM  f .  Guiranooieh,  4  Ezch.  520. 

(')  Wiiuinto  the  counties  palatine  are  now  deliyered  to  the  sheriff. 
UKl  aecated  a»  io  other  eaaes  ;  C  L.  P.  Act,  1862,8.  122. 

^•)l&2Victc.  U0,B.3, 

[C.  L.-V0I.  ii.]  8  X 
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order,  and  therefore  in  caste  where  snch  order  can  be 
obtained.  The  form  is  prescribed  bj  the  statute  1  &  2 
Viet.  c.  110,  8.3,(^)which  is  imperatiYe  in  requiring  H  to 
be  followed.(«) 

Form  of  Capia$, 

Victoria,  &c    To  the  sheriff  of  ,  [or  to  the  coDstftbte  of 

Doyer  Castle,  or  to  the  mayor  and  hailiflb  of  Benrick-n|xm->Tw«e>d,  or, 
at  the  0(U9  mojf  6«],  greetiDg:  We  command  jou  that  joa  omit  not  by 
reason  of  any  liherty  in  yonr  bailiwick,  bnt  that  yon  enter  the  auoe 
and  take  C.  D.  (or^  if  several  dtfendamtt,    state   twnwe  aad 

residence  of  eaek),  if  he  shall  be  found  in  yonr  baifiwick,  and  faim 
safely  keep,  nntil  he  shall  have  given  yon  bail  or  made  depont  with 
you  according  to  law  in  an  actioa  on  promises  [or  of  dabt,  &c.3v  st 
the  suit  of  A.  B.,  or  nntil  the  said  G.  D.  sfaaU  bj  oCh« 

lawfal  means  be  discharged  from  yonr  custody.  And  we  do  fuiibts 
command  you  that,  on  execution  hereof,  yon  do  deUver  a  oopj  bereof 
to  the  said  C.  D.  And  we  hereby  require  the  said  C.  D.  to  take  nodee 
that  within  eight  days  after  the  execution  hereof  on  him,  iochBve 
of  the  day  of  such  execution,  he  should  cause  special  bail  to  be  pot  a 
for  him  in  our  court  of  to  the  said  action,  and  that  in  denolt  of 

so  doing  such  proceedings  may  be  bad  and  taken  as  an  naentioDed  a 
the  warning  written  or  rodorsed  herdn.  And  we  do  further  txnmmmat^ 
you  that,  immediately  after  the  execution  hereof,  you  do  retain  thb  writ 
to  our  said  court  of  (*)  ,  together  with  the  manner  in  which  yon 

shall  have  executed  the  same,  and  the  day  of  the  execution  thereof, 
or  if  the  same  shall  remain  unexecuted,  then  that  you  do  so  letozn  the 
same  at  the  expiration  of  one  calendar  month  firom  the  date  hereof  <v 
sooner  if  you  shall  be  thereto  required  by  order  of  the  said  oomt,  or  by 
any  judge  thereof. 

Witnes8(*)  at  Westminster  [or,  as  the  ease  may  fte],  tbe 

day  of 

Memorandum  to  be  iubscribed  to  the  Writ. 

This  writ  is  to  be  executed  within  one  calendar  moiithC)  flnom 
the  date  thereof,  including  the  day  of  such  date  and  not  afterwmrda. 

[>)  The  form  of  capias  applicable  to  a  dischanrad  insolvent,  refened 
&  2  Yioi  c.  110, 8. 86,  is  the  form  prescribed  by  2  WiU.  4,  e.  39, 
given  ante,  p.  718. 

(s)  Smith  V.  Crump,  1  DowL  619 ;  Davies  v.  Parker^  2  DowL  588 ; 
Richard  v.  Stuart,  10  Biog.  319;  3  M.  ft  Sc  774. 

(*)  Here  should  be  correctly  stated  the  court  out  of  which  the  writ 
issued,  Mayhew  v.  Hoadtey,  6  Dowl.  629. 

(M  The  writ  is  tested,  like  a  writ  of  summons,  in  the  nune  of  tbe 
chiei  of  the  court,  or,  during  a  vacancy,  in  that  of  the  senior  poioe 
judge,  see  ante,  p.  86. 

(*)  After  the  expiry  of  the  montii,  if  the  init  is  anexeented,  i 
order  for  a  firesh  capias  must  be  obtained. 


0)1 
toby  1 
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A  teaming  to  the  Defendant* 

If  a  defoodant  haiing  giTen  bail  on  the  arrest  shall  omit  to  pat  ia 
spodal  ^bail  as  rsqnired,  the  plaintiff  maj  prooeed  against  the  sheriff, 
or  on  the  bail-bond. 

IndorsemenU  to  be  made  on  the  Writ, 

Bail  for(>)  £  ,  bj  order  of  (itamMff  the  judge  making  the 

order,)    Dated  this  day  of 

This  writ  was  issued  by  £.  F.,  of  ,  attorney  for  the  plaintiff 

[or  pUintifb]  within  named. 

Or, 

This  writ  was  issoed  in  person  by  the  pUuntiff  within  named,  who 
resides  at  [mentioH  the  oify,  town  or  parish,  and  alto  the  name 

o/thehamlet,iireetandnumberofthahouaeo/theplaintijr*rendencey 
(fang  ttteh  there  he,"] 

Concurrent  writ,! — Concuirent  writs  may  be  issued,  (') 
but  it  seems  the  defendant  would  be  liable  only  for  the  costs 
of  the  writ  with  which  he  may  be  served.  (*) 

(h)  Bequint^  of  Capias, 

How  sued  ouiJ^ — ^A  blank  writ  may  be  obtained  at  a  law- 
stationer's.  Fill  it  up  and  make  out  Aprcecipey  and  take  both, 
together  with  the  jud^*s  order,  to  the  proper  office.  Leave 
the  order  and  prcectpe  and  get  the  writ  stamped  by  the 
officer ;  after  which  make  out  a  correct  copy  or  copies  for 
service.  Take  the  writ  and  copies  and  leave  them  at  the 
sheriff's  office,  or  the  office  or  Ihe  London  deputy  of  a 
county  sheriffi  There  is  no  difference  as  to  the  sheriff  of  a 
county  palatine.  (*) 

Direction  of  writJ] — ^The  writ  is  directed  to  the  sheriff  as 
in  case  of  a  writ  of  execution.(*)    It  cannot  be  directed  to 


the 

amount,  Cook  ▼.  Cooper,  7  A.  &  £.  605 ;  2  N.  ft  P.  607.  If  there 
are  sevenl  soms  sworn  to  in  the  affidavit,  the  aggregate  only  need  be 
indorsed,  Efmne  v.  Bidgood,  4  Bing.  63 :  12  Moore,  236. 

C)  1  &  2  Viet,  c  110,  8.  3. 

(•)  See  Dunn  v.  Harding,  10  Bmg.  663;  2  DowL  803;  Angut  r. 
CoppanLS  M.  &  W.  67. 

0)  a  L  P.  Act,  1862,  s.  122. 

(>)  See  ante,  p.  663. 

3x2 
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any  other  than  the  sheriBT,  as,  for  instance,  to  the  ke^xr  of 
the  Qaeen^s  prison. (^) 

Names  of  the  parties.^-^The  name  of  the  plaintiff  should 
be  correctly  inserted  in  the  capias^  as  in  the  affidavit ;  thos, 
''  W.  B/'  instead  of  "  W.  B.  the  younger,"  which  was  the 
name  in  th&  affidavit,  is  bad.(')     let,  where  the  plaintif' 
was  described  in  the  affidavit,  as  one  of  the  pnblic  officers  for 
the  Western  District  Banking  Company  for  Dercm  and 
Cornwall,  but  the  words  **  for  Devon  and  Cornwall  *"  were 
omitted  in  the  capias^  the  plaintiff  was  allowed  to  file  a  fresh 
affidavit  with  those  words  left  out.(*)    The  names  of  all  the 
plaintiffs  should  be  inserted.    The  defendant's  christiaa  and 
surname  should  also  be  stated  in  jfull,  or,  if  the  action  is  on 
a  bill  of  exchange  or  written  instrument,  and  the  defendant 
has  signed  by  initial  or  some  contraction  of  the  cfaxistian 
name,  it  is  sufficient  to  use  such  contraction.(*)     Besides, 
where  initials,  or  a  wrong  name,  or  no  christian  nanne  is 
used,  the  writ  will  be  good,  provided  due  diligence  has  beai 
used  to  obtain  knowledge  of  the  proper  name.(*)    Xn  cases 
not  within  the  statute  and  rule  the  defendant,  if  arrested 
without  his  name  being  inserted  correctly,  may  be  dischareed 
and  the  bail-bond  cancelled  ;(*)  and  he  has  an  action  agamst 
the  sheriff  for  false  imprisonment  ;r')  unless  he  has  gone  bv 
such  wrong  name,^')  or  has  himself  represented  it  to  be  his 
real  name,(*)  or  it  sounds  like  his  right  name,  as  Moit< 
lock  for  Mortlake,(*®)  or  he  has  signed  a  bail-bond  in  the 
same  wrong  name.(")    But  if  he  has  signed  the  bond  in  hi5 
right  name,  it  will  be  no  waiver  of  the  irregularity. (")    But 
the  sheriff  is  not  bound  to  execute  the  writ,  if  the  defendant 
is  misnamed,  or  not  fully  named ;  though,  if  the  defendant  is 

(1)  Edwardt  v.  Robertson,  6  M.  ft  W.  520. 

(s)  BiUon  T.  Clapperton,  9  M.  &  W.  473;  1  DowL  N.  8.  S88. 

(*)  Rieharth  v.  JMtpraiU,  1  Dowl.  N.  8.  384 ;  9  M.  A  W.  4m. 
3  &  4  Will.  4,  c.  42,  B.  12. 
Rule  Pr.  82  H.  T.  1863. 
Ladbroke  r,  PhiOipt,  1  H.  ft  W.  109. 

,  .  Finch  V.  Coeken,  3  Dowl.  678;  2  a  M.  ft  R.  196. 

(B)  Walker  t.  JVilhughby,  OTatmt  630 ;  2  Msnh«  230 ;  i^wfen 
V.  Maxwell,  2  C.  ft  J.  216 ;  1  Dowl.  316. 

(•)  Morgam  y.  Bridgee,  1  6.  ft  Aid.  647 ;  BrwahiU  v.  Boigrimm, 
9  A.  ft  £.  846 ;  Fieher  ▼.  Magnay,  6  Sc.  K.  R.  602. 

0«)  Macdonald  t.  Mortlock,  2  D.  ft  L.  963;  HofiMii  v.  TUnafiA, 
11  Moore,  231. 

00  Kingston  v.  LkweUyn,  1  B.  ft  B.  629;  4  Moore,  317. 

Qs)  Afttrray  T.  £rtt660r<,  1 B.  ft  P.  646 ;  Lakei,  £MAk,3Bi]«.296i 
11  Moore,  67 ;  Ogden  t.  Barker,  1  DowL  126. 
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known  br  tlie  wrong  name,  he  may  be  jofltified  in  doing 
so.(0  Where  the  defendant  has  been  misnamed  in  the  capias^ 
he  shoold  mdy  to  the  court  or  a  judge  at  chambers  for  his 
darJiaiy  bd&re  undertaking  to  nut  in  bail,(*)  or  obtaining 
time  to  do  ao,(*)  and  before  tne  time  to  put  it  in  has 
eacpiTed.(*)  The  court,  in  granting  the  discharge,  generally 
refaeea  the  defendant  tiie  costs  of  the  application,  unless  he 
undertake  to  bring  no  action  against  the  sheriff. 

It  aeema  to  be  safer  to  state  the  character  in  which  the 
plidntifr  sues  and  the  defendant  is  sued.(*)  If  there  are 
aeveral  defendants,  the  names  of  those  only  included  in  the 
judge's  order  shoidd  be  inserted  in  the  eapuu. 

AddUkm  mtd  place  of  abode  of  parties,'] — ^The  addition  and 
place  of  abode  of  the  parties,  it  seems,  need  not  be  inserted, 
tfaongli  the  form  in  tne  act  1  &  2  Vict.  c.  110,  apparently 
contemplated  that  they  should ;  and  to  aToid  any  objection 
it  b  ahrayis  safer  to  insert  them.  Where  the  plaintm  sues 
out  the  writ  in  person,  he  must  indorse  his  residence  on  the 
hmck  thereof.  The  defendant's  residence  was  required  to  be 
inserted  under  the  fonn  of  ec^^  given  by  2  &  8  Will.  4, 
c.  a9.(«) 

Porm  qfacdonJ] — ^At  the  time  the  form  of  writ  was  ffiven, 
the  farm  of  lu^on  required  to  be  stated  in  the  writ  or  sum- 
mons, which  is  now  unnecessary.  It  must,  however,  still  be 
stated  concisely  in  the  capias^  as  the  form  prescribed  by  the 
act  contains  it ;  otherwise  the  writ  may  be  set  aside.(') 

Return  dayJ] — The  sheriff  must  return  the  writ  as  soon 
ss  it  is  executed,(')  or  if  it  cannot  be  executed ;  and  it 
cannot  be  ezecuteid  after  one  calendar  month.  (*) 

(>)  BrmmakHlj.  BoberUon,  9  A.  &  E.  840.  fint  we  Moroana  y. 
Bridget,  IB.  A  Aid.  M7. 

(«)  BoUiday  ▼.  Lowm.  3  Bmg.  N.  G.  541. 

(>)  Moore  t.  Stoekwett,  6  B/ft  0. 76:  9D.  ft  B.  124. 

(«)  Fownee  ▼.  Sioksi^  4  DowL  126  iNewtUuun  y.  Hannay^  5  Dowl. 
263:  Sugmn  t.  ConooftiMn,  6  M.  &  W.  30 ;  7  Bowl.  891. 

(>)  Mwuetyy.  SlstMiu,  9  Bing.  400 ;  IBowl.  711.  Bat  mo /b^ 
f.  /£a^.  2Gr.  &  J.  ^SOiAMhworth  t.  Ryal,  1  B.  ft  Aid.  19. 

SBiU  T.  Rwrvey^  4  DowL  103. 
ihmn  y.Bnm,  1    Chitt  B.  171;    Mayfield  y.  Davison, 
&  C.  223. 
(•)  ffod^MWT.  J#M.3A.ftB.765;  6N.ftM.  302. 
CO  1  ft  2  Yict.  c.  110^  s.  4,  and  ach.   See  as  to  mode  of  retorn, 
SMf«:n.612. 

3x3 
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How  to  take  advantage  of  defects  in  oajnof.] — ^For  waj 
material  defect  in  the  writ,  the  defendant  may  amly  to  aei 
aside  the  writ  and  to  be  discharged  out  of  oustody.  Bui  if 
the  defect  is  nothing  but  a  mere  clerical  error,  as  ^^se  "  for 
**  she,"  or  *^  Middesex*'  for  **  Mid^esex,"*  or  a  mere  otnisBaoD 
of  an  immaterial  word  in  the  copy,  the  court  has  refiued  to 
discharge  the  defendant.  Q)  The  application  to  set  aside  foft 
irregularity  is  made  to  a  judge  at  chambers,  or  to  the  oomt, 
and  should  be  supported  by  an  affidavit.  As  in  other  casesi* 
such  an  application  must  be  made  promptly,  and  before  a 
fresh  step  has  been  taken,  (*)  which  must  genmlly  be  writhiB 
the  eiffht  days  for  putting  in  bail,(*)  for  the  irr^olan^  is 
generSly  cured  by  putting  in  bul,  or  paying  money  in  Ben 
thereof,  or  undertaking  or  obtaining  tmie  to  put  in  1muL(*) 
The  plaintiff,  on  ^e  ower  hand,  may  apply  to  the  court  to 
amend  the  defect,  which  will  be  allowed  if  the  defendant  has 
not  suffered  thereby,  (*)  and  if  the  amendment  will  not 
prejudice  the  bail.(*; 

If  the  writ  is  entirely  void,  as  by  being  dated  on  a 
Sunday, (')  the  defect  may  be  taken  advantage  of  any  tiioe 
during  the  bailable  proceedings.  (*) 

5.  The  Arrest. 

When  the  writ  of  capias  is  sued  out,  and  the  neoessaiy 
number  of  copies  made,  these  must  be  taken  to  the  sheriifTs. 
or  sheriff ^s  deputy^s  office,  with  directions  to  execute  the 
writ,  as  in  the  case  of  a  ca.  «a.,  ante,  p.  563.  The  statute 
]  &  2  Vict.  c.  1 10,  S.4,  enacts,  that  the  sheriff  or  other  officK', 
to  whom  any  such  writ  of  capias  shall  be  directed,  ahalU 


N.  C. 


(!)  Sutton  T.  Burgtu,  3  Dowl.  489 ;  Poooek  t.  Mason^  I  Biof . 
G.  246;  CoZston  T.^ertffM,  1  CM.  &IL  833;  Yardtejf  y.  Jomt», 
4  Dowl.  45 

(*)  Ria«B  Pr.  185, 136,  H.  T.  1853,  pott,  "  Setting  tiide  proewd- 
ings" 

SNewnham  r,  Banny^  5  Dowl.  288 
Grem  ▼.  Glanbrook,  1  Bing.  N.  C.  516;  1  So.  402;  HoUitb^ 
T.  Lawe»,  8  Bing.  N.  0.  541 ;   Moore  ▼.  StoektpeU,  6  B.  &  a  76; 
9  D.  &  B.  124. 

(A)  lfoor«T.  Ifomn,  16 M.&W.  95;  Amntar.BryM.  2D. ft L 
946 ;  Bilton  y.  Ck^tpertm.  9  M.  &  W.  473  ;  1  DowL  N.  8.  386; 
Ploek  T.  Paeheco,  9  M  &  W .  342 ;  1  Dowl.  N.  8.  880. 

(«)  Marsh  ▼.  Blackford,  I  Ohitt  B.  323;  Bradtham  t.  I^Mw, 
id.  374. 

(n  Hanson  t.  Shaeklston,  4  Dowl.  48. 

m  Ourneft  t.  Hopkinson,  1  C.  M.  ft  B.  587;  3  DowL  189; 
Otboms  T.  Taiflor,  1  ChitL  B.  400. 
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Within  one  calendar  month  after  the  date  thereof  induding 
the  day  of  each  date,  bat  not  afWwards,  proceed  to  arrest 
the  defendant  thereupon.  The  sheriff  must  arrest  at  soon 
as  he  can,  otherwise  he  is  liable  to  an  action  for  any  damage 
that  may  occur  ;(0  thoagh,  it  seems,  no  legal  damage  neces- 
sarily accrues  until  afler  the  writ  is  returnable,  nor  if  the 
defendant  is  arrested,  or  bail  put  in,  before  the  return  to  the 
writ  is  made.(')  The  sheriff  is  bound  to  take  with  him  such 
a  force  in  executing  the  capias  as  will  enable  him  to  over- 
come any  resistance  which  he  could  reasonably  anticipate.  (*) 
The  mode  of  executing  the  writ,  under  a  warrant  of  the 
sheriff  to  arrest,  addressed  to  the  bailiff,  is  the  same  as  in 
executing  a  ca.  sa. :  (ante,  p.  596.) 

(a)  Who  may  be  arrestedJ] — In  executing  the  writ,  the 
sheriff  must  see  that  he  arrest  the  right  party,  as  named  in 
the  writ,  for  if  the  writ  name  the  defendant  as  E.  F.  instead 
of  C.  D.,  and  C.  D.  is  taken,  he  may  have  an  action  of  false 
imprisonment  agabst  the  sheriff:  (see  ante,  p.  774.)  The 
sheriff  must  also  consider  whether  the  defendant  is  privileged 
from  arrest ;  as  he  may  incur  fine  or  imprisonment  in  some 
cases  by  arresting  such  a  defendant.  It  will  be  necessary, 
therefore,  to  state  who  are  privileged,  and  to  what  extent. 

Royal  family  and  servants.'] — ^The  following  persons  are 
exempt  from  arrest,  both  upon  mesne  and  final  process : — 
the  royal  family,  (*)  and  the  menial  and  domestic  servants  of 
the  sovereign ;  (*)  even  though  these  may  be  also  engaged 
in  trade.  (*^  Under  the  same  class  are  included  the  queen^s 
dhaplain,('3  or  a  priest  in  ordinary  of  the  chapel  royal,  (*)  a  lord 
of  the  bedchamber,  (*)  a  page  of  Uie  presence  in  ordinary,  (^<*)  a 
derk  of  the  kitchen, (*>)  a  candle  and  fire-lighter  to  the  yeo- 
men of  the  guards, (")  the  Somerset  herald-at-arms,(^)  the 

0)  Brmm  t.  Jarvis,  1  M.  &  W.  704  ;  6  DowL  285;  Howden  t. 
Siandish,  6  C.  B.  604.  The  doclantion  in  rach  action  must  show  that 
the  partT  utaing  the  eapias  was  a  plaintiff,  Williamt  t.  Oriffiiht. 
8  Exeh.  584.  (*)  BandaUr,  WJuble,  10  A.  &  £.  749. 

(s)  Howden  y.  StandisK,  6  a  S.  504. 
(«)  2  Inst.  50.  (•)  2  Inst  631. 

?«)  Kiny  ?.  Fofler,  2  Tvmt  167. 
7)  Harpey  ?.  Daims,  8  Ezch.  267. 
f«)  Ex  parte  Dakint,  16  C.  B.  77. 
Althridge  ▼.  Barry,  3  Bowl.  450  n. 
JUynoldt  t.  Pocock,  4  M..&  W.  371 ;  7  Dowl  4. 
BartUtt  f .  Hebbes,  5  T.  B.  686. 
Hatton  T.  Hopkins,  6  M.  &  Sel.  271. 
Z)y«r  T.  DisiUy,  16  M.  &  W.  312. 
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serjeant-at-amiB  in  ordinarj  on  the  qneen.  (^)  Bat  theprivilege 
]fl  confined  to  the  servants  of  the  sovereign  as  diatingiiisihed 
from  the  servants  of  the  consort  of  the  sovereign ;  (*)  and 
the  privilege  does  not  extend  to  a  gendeman  of  Uie  qneen-a 
privy  chamber,  (*)  the  fort  major  or  deputy  governor  of  the 
Tower  of  London, (*)  or  the  warden  of  the  Tower.  (*) 

Peers  and  members  of  Parliament,'] — A  peer  of  the  realm  » 
also  privileged  from  arrest  on  mesne  and  final  process; (*)  un- 
less he  is  a  peer  by  patent,  who  has  never  sat  in  Pariiaoient. 
and  is  sued  oyhis  christian  and  8amame.(')  A  peeress  is  also 
privileged,  whether  in  her  own  right  or  by  marriage ;  bat 
where  she  is  not  a  peeress  in  her  own  risht  and  afterwards 
marry  a  commoner,  the  privilege  is  lost.(^  So  Scotch  peer; 
and  peeresses  are  privileged  ;(j)  and  proof  of  having  vot«d  at 
the  election  of  Scotch  representative  peers  is  sumdjent  to 
entitle  such  peer  to  his  discharge.^*)  Also  Irish  peers  and 
peeres8es(")  are  privileged.  (")  Members  of  the  House  of 
Commons  are  privileged  duriDg  the  sitting  of  Parliament, 
and  forty  days  before  the  time  appointed  for  the  meedng 
or  reassembling,  and  after  the  prorogation  or  dissolution  ;(^ 
but  a  candidate  at  the  hustings  has  no  privilege.  (*^) 

Ambassadors^  ^c] — ^Ambassadors  and  representatives  of 
foreign  states  (including  a  secretary  of  legation)  are  pri- 
vileged from  arrest,  (>*)  and  they  do  not  lose  their  piivil^ 
by  engaging  in  mercantile  transactions.  (^)  It  is  doubtral 
whether  the  privilege  extends  to  prevent  such  ambassadors 


(0  Robton  T.  Doyle,  25  L.  T.  115,  Q.  B. 
(2)  StarkUti  case,  1  Keb.  842. 
(*)  Htmtley  ▼.  BalHfte,  2  B.  ft  Aid.  234. 
(*)  Bat$on  v.  McLean,  2  Chitt  Bep.  48. 
(•)  Bidgood  ▼.  Dairies,  6  B.  &  C,  84 ;  9  D.  &  B.  153. 
(«)  CowUesi  of  Rutland^ s  case,  6  Bep.  52. 
{^}  Lord  Banowy'i  ease,  2  Lord  Baym.  1247 ;  2  Sdk.  612. 
(•)  Co.  lit  16  5.;  Cassedyi.  Stetmirf,  2  Soott  N.  B.  432 ;  9  DovL 
366. 

)  5  Anne,  o.  8,  b.  23  :  Lord  Mordinaton's  ease.  Fort  165. 

>)  Diffby^.  Lord  Stirling,  8  Bing.  55 ;  liDowl.  248;  4  M.  ft  Sc. 


116. 


(")39&40Geo.  3,c.67,  S.4. 

(»)  Coatee  ▼.  Lord  Hawarden,  7  B.  ft  G.  388 ;  Storey  ▼. 
hamy  3  D.  ft  B.  488. 

(»)  Ooudyi,  Duncombsi  1  Exch.  159. 

0%  London's  ease,  2  Peck.  268. 

(»)  7  Anoe,  o.  12,  8.  3 ;  Taylor  ▼.  Beet,  14  C,  B.  487,  where  msnj 
antborities  are  referred  to. 

(»•)  Ibid.  8.  5. 
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altogether  from  being  sued,  or  merely  to  protect  their  person 
against  the  process.^)  The  servants  oond  Jide,  and  not 
ooloorably,  employed  in  the  domestic  establishment  of  the 
ambassador  are  also  privileged  from  arrest,(*)  though  not 
living  in  the  house ;  (*)  but  if  they  engage  in  tnide  they  lose 
the  privilege.(*)  A  consul  is  not  within  the  privilege  of  an 
ambassador.  (>^  Aliens  are  in  this  respect  on  the  same 
footing  as  natives.  (*) 

Banhrt^ts.'] — ^Any  bankrvpt  who  shall,  after  his  certificate 
shall  have  been  allowed,  be  arrested  for  any  debt,  claim,  or 
demand,  proveable  under  his  bankruptcy,  shall  be  discharged 
npon  entering  an  appearance,  and  may  then  plead  his  baok- 
raptcy.(')  A  court  will  also  discharge  him  on  entering 
appearance,  if  he  has  been  arrested  in  an  action  on  a  promise 
made  after  certificate  to  pay  such  debt ;  for,  by  pleading 
the  general  issue,  he  may  give  the  Bankrupt  Law  Consoli- 
dation Act,  and  the  proc^ouncs  under  it,  in  evidence.  (*)  But 
if  the  certificate  has  been  obtained  by  fraud,  (*)  or  there 
are  good  grounds  for  disputing  its  validity,^**)  the  court 
woum  not  discharge  him  ;('*)  for  a  party  has  a  right,  in  every 
ease  of  a  judgment  obtained  in  any  court  by  firaud,  to  reply 
anch  firaud  in  bar.(")  The  certificate  itself,  bearing  the  seu 
of  the  court,  or  a  copy  puxportinj^  to  be  so  sealed,  is 
•offieient  proof  of  the  proceeaings  m  bankruptcy.  (**)  A 
bankrupt  is  also  privileged  temporarily  firom  arrest  while 
arranging  with  his  creditors,  provided  he  has  obtained  pro- 
tection from  the  commissioner  in  bankruptcy,  renewable 
fipom  time  to  time ;  Q*}  and  the  court  may  protect  such 
debtor,  while  so  arranging,  against  arrest  at  the  suit 
of  any  creditor  who  has  receiv^  notice,  as  in  case  of  a 


0)  7  Anne,  c.  12,  s.  6. 

(*)  Darling ▼.  Atkinn^  3  Wils.  83 ;  Loehwoody,  Coytgame,  3 Burr. 
1676;  DueriMay  t.  C^BHtn^  Barnes,  376. 

(*)  Evana  v.  Higgi,  2  Str.  797  ;  2  Lord  Raym.  1524. 

(«)  7  Anne,  c.  12,  s.  6 ;  Taylor  y.  But,  14  C.  B.  487. 

M  Vweath  V.  Becker^  8  M.  ft  Sel  284. 

(•)  See  anteoP-  S. 

(n  12  &  13  Yiot  c.  106,  B.  206. 

(•)  Ihid.  B.  204. 

(•)  Ibid,  8.  207;  Homy,  Ton,  4  B.  &  Ad.  78. 

(M)  SumtMrt  V.  Jones,  6  Dowi.  139 ;  Siacey  t.  Frederieiy  2  B.  &  P. 
390. 

(11)  Coombei  v.  Blackall,  1  Tr.  477 ;  Hm0«  v.  Moti^  6  Tsant.  329. 


I 


Shedden  t.  Patrick,  1  Macq.  H.  L.  Cas.  636. 
IS)  12  ft  13  Viet  e.  106,  a.  236. 
«)  IHd.  a.  211. 
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bankrupt,  xnolen  the  debtor  is  about  to  abecond,  or  bad* 
concealed  his  effects,  or  has  fidselj  stated  the  debt,  or  con- 
tracted it  fraudnlenliy.(i)    But  where  the  creditor  in  audi 
a  case  had  indorsed  the  bill  accepted  by  the  debtor,  and 
the  indorsee  received  no  notice,  though  the  original  creditor 
had,  it  was  held  the  indorsee  could  arrest.  (*)    A  bankrupt 
is  also  privileged  from  arrest  before  certificate,  like  other 
parties,  while  going  to  attend  a  hearing  of  bis  petition  for 
leave  to  surrender,  (■)  or  to  attend  a  meeting  to  declare  a 
dividend,  years  after  his  last  examination.(«)     He  is  also 
privileged  from  arrest  before  certificate,  while  he  is  going^  to 
surrender,  and  for  such  further  time  as  the  oommiaaioaer 
allows  for  the  finishing  of  his  examination,  which  allovranoe 
is  indorsed  upon  the  summons  of  such  bankrupt ;  and  on 
showing  such  protection,  and  giving  a  copy  to  the  officer, 
he  is  entitled  to  be  immediately  discharged,  otherwise  the 
officer  shall  forfeit  61.  per  day  to  the  bankrupt,  and  full  costs  of 
reooverinff  the  same.(*)    This  protection  applies  to  other 
causes  or  action  than  debts  proveable  under  the  bank* 
ruptcy.(*)   *'  Coming  to  surrender"  means,  as  in  the  case  of 
a  witness  going  to  attend  a  trial,  a  reasonable  time  ewtdo 
morando  et  redeundo.(J)  But  if  the  examination  is  a/^oumed 
gine  die^  and  ^^no  protection"  is  indorsed  by  die  commiasioQer, 
the  debtor  may  be  arrested,  though  he  may  have  got  a  day 
appointed  for  his  final  examination ;  (*)  yet  if  the  adjourn- 
ment has  been  made,  and  the  commissioner  has  inadvertently 
neglected  to  indorse  such  adjournment  on  the  summons,  the 
deotor  is  protected,  (*)  provided  the  statute  otherwise  givei 
him  protection.(^*)  So  he  mav  be  arrested,  if  the  time  for sar> 
rendering  has  been  enlarged ;(")  but  he  is  protected  while 
actually  going  to  or  returning  firom  the  meeting  at  the  en- 
larged time.(^')    So  the  debtor  may  be  arrested  by  detainer 
durmg  a  conunitment  for  contempt  for  not  an8wenng.(>') 

12  &  IS  Vict  0.  106.  s.  216. 
Levy  T.  Bome^  6  Exeh.  267. 


0)  Ex  parte  JacJuon,  16  Yes.  116. 
(«)  Arding  ▼.    Flov>er,  8  T.  B.  634 ;  8  Esp.  117. 
)  12  &  18  Yiot  0.  106,  as.  112, 113, 162;  Norton  v.  WaSker, 
li.  480. 

Darlfy  ▼.  Brougham^  6  T.  B.  609. 

Kmyon  ▼.  Solomon,  Gowp.  166;  Bx  parte  Donelvey,  7  Tc». 
See  u  to  a  witneie,  ante,  p.  261. 
Ex  parte  Bailey,  3  Deac.  48, 
Priee^s  eaee,  3  Y.  &  B.  23. 

Ex  parte  Leigh,  1  01.  ft  J.  261.  (U)  AnoD.  16  Yea  1. 

Ex  parte  Hauikine,  4  Yet.  691. 
ExparU  Wright,  2  QL  &  J.  202. 
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A  Scotch  hankm^  is  priYiIeg[ed  from  arrest  or  imprison- 
ment in  £n^and  or  Ireland  m  certain  cases,  provided  he 
has  obtuned  a  warrant  of  protection  or  liberation,  signed  by 
the  lord  ordinary  or  the  sheriff.  **  This  warrant,  or  a  copy 
thereof,  certified  by  one  of  the  bill  chamber  clerks,  shall 
protect  or  liberate  the  debtor  from  anrest  or  imprisonment  in 
Great  Britain  or  Ireland,  and  Her  Majesty's  other  dominions, 
from  civil  debt,  contracted  previous  to  the  sequestration 
(i.  e.  Ibe  adjudication  of  baoJEruptcy),  but  such  warrant  of 
protection  or  liberation  shall  not  be  of  any  effect  against  the 
ezeention  of  a  warrant  of  arrest  or  imprisonment  tn  medi" 
tatUme  /ugae  (L  e,  as  being  about  to  quit  the  country),  or 
ad  /aetmn  prastandum  (t,  e,  to  do  some  act  ordered  by 
decnree  or  ovder  of  a  court  of  equity,  or  by  a  rule  of  court), 
or  for  any  criminal  act."(0  "  ^ut  every  such  warrant,  that 
shall  not  be  advertised  in  the  London  and  Edinburgh  Gazettet 
within  one  week  after  the  date  of  such  sequestration,  shall 
be  incf&ctnal/X')  ^  Scotch  bankrupt,  asainst  whom  seaues- 
tration  has  been  awarded  (».  e,  in  Scotland,  who  has  been 
adjudicated  a  bankrupt),  is  not  entitled  to  his  discharge  under 
the  above  act,  on  bemg  arrested  in  Encland,  on  proaucinga 
warrant  of  protection  dated  subsequently  to  his  arrest ;  there 
must  be  a  warrant  of  liberation,  t.  e.  of  discharge  from 
piiaon.(')  But  a  Scotch  bankrupt  who  has  received  a  war- 
rant of  protection,  and  afterwards  comes  to  England,  and  is 
arrested  when  about  to  return  to  Scotland,  is  entitled  to  his 
diecbarge,  for  then  he  is  not  in  meditatione /ugae,{*) 

The  Irish  Bankrupt  Amendment  Act,  12  &  18  Vict.  c.  107, 
contains  a  clause  similar  to  the  English  act,  s.  105,  supra^ 
reodfising  a  bankrupt,  after  having  his  certificate  confirmed, 
fi%e  finom  arrest ;  and  it  seems  the  court  in  England  would 
disdiarge  the  bankrupt  if  arrested  here.(*) 

Where  the  debtor  has  obtained  his  certificate  of  bank- 
mptey  in  a  foreign  country,  under  analogous  proceedinffs 
to  a  bankruptcy  here,  the  court  here  will  not  discharge  the 
debtor.(«) 

InwheMts,'] — ^A  person  who  has  obtained  his  discharge 

m_  ■■ ■        I  -         - ~ -" — »-'"-■^r-^^mi r 

fi)  2  ft  3  Yiet  e.  41,  a  18.    See  lOso  Index,  "  Bankrupt.*' 
(«)  16  ft  17  Vict.  e.  03,  B.  3. 

■)  McGregor  t.  Fithen,  2  Exch.  226 ;  6  D.  &  L.  722. 
*)  Maegregor  v.  FUkin,  6  D.  &  L.  591. 
>)  Ferguaon  v.  Spencer,  2  S(x>tt,  K.  B.  229. 
I  See  J>fo  Vega  ▼.  Fiofimi,  1 B.  &  Ad.  284 ;  PhiUipt  v.  Alian^ 
ft  C.  477. 
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under  the  Insolvent  Debtors  Act  caanot  be  am8ted'ii& 
respect  of  any  debt  included  in  the  8chedule,(>^  and  a  baQ- 
bond  siyen  by  such  person,  will  be  ordered  to  be  can- 
celled.^*)  So,  if  a  promise  to  pay  such  debt,  or  a  bQl  of 
exchange  in  respect  of  it,  is  the  cause  of  action,  he  wQl  be 
discharged,  though  such  bill  is  in  the  hands  of  a  homA  fide 
indorsee  (*)  But  an  insolvent  discharged  may  be  arrested  by 
his  surety  for  the  arrears  of  an  annuity  paid  after  sacb  dis* 
charge,  whether  or  not  such  arrears  became  due  before.(*)  An 
insolvent,  who  has  petitioned  the  court  for  protection  undo 
5  &  6  Vict.  c.  116,  amended  by  7  &  8  Vict.  c.  96, 8  &  9  Vici. 
o.  127,  10  &  11  Vict.  c.  102,  and  17  &  18  Vict.  c.  16,  may 
also  obtain  a  temporary  privilege  from  all  process.  (*^  Bi^ 
5  &  6  Vict.  c.  116,  8.  2,  provides,  that  nothmg  therein  con- 
tained shall  be  held  or  construed  to  hinder  or  prevent  tlie 
insolvent  from  being  arrested  or  held  to  bail  under  the 
authority  of  any  judee^s  order,  notwithstanding  any  protec- 
tion granted  under  the  authority  of  that  act. 

Married  woman.'] — ^Where  a  married  woman  has  been 
arrested,  the  court  will  discharge  her,  whether  she  be  airested 
with  or  without  her  husband,  tmless  she  used  deceit  before  or 
at  the  time  of  obtaining  the  credit  in  respect  of  the  debt  sued 
for,  or  there  is  a  doubt  as  to  the  fact  of  the  coverture.  (*)  It 
makes  no  difference  that  she  is  living  apart  under  articles 
of  separation,  and  with  a  separate  mamtenance,  if  the  plain- 
tiff knew  the  fiu^.(')  The  affidavit,  on  which  she  applies  for 
her  discharge,  must  state  as  a  positive  fact  that  she  ia  mar- 
ried, and  not  state  it  inferentiamr,  thus,  ^^  as  by  the  certificate 
hereunto  annexed  will  appear  ;'Y*)  and  it  seems  she  ought  to 
make  the  affidavit  her8elf.(*)    The  plaintiff,  unless,  perbapa, 


77?. 


0  1  ft  2  Yict  0. 110,  B.  90.    See  Sammon  ▼.  Milkr,  9  B.  ft  C. 


(>)  Norton  ▼.  MoteUy,  6  B.  ft  C.  106 ;  9  D.  ft  B.  107;  I>om  t. 
Smith,  3  D.  ft  B.  600. 

(>)  Sherman  r.  TAompion,  11  A.  ft  E.  1027. 

(*)  Abbotts.  Bruert,  7  Soo%  ^59  \  lawman  y.  JBiN^Mf,  4  Biiif. 
416 :  1  M.  ft  P.  91 ;  Miller  ▼.  Green,  8  Bing.  92 :  2  C.  ft  J.  142. 

(•)  Bevan  7.  WaUter,  21  L.  J.  161,  a  P. ;  Blackford  v.  BiU, 
16  Q.  B.  116. 

(•)  Partridge  ▼.  Clarke,  5  T.  B.  194 ;  Freame  v.  Jli&br< 
1  Or.  ft  M.  64;  Pitt  ▼.  Thompton,  1  East,  16;  Jonee  v.  /jtwie, 
7  Tanat  66. 

(0  WardeU  ▼.  Gooeh,  7  East,  682. 

m  Harvey  ▼.  Cooke,  6  B.  ft  Aid.  747. 

(»)  Jonee  t.  Lewie,  7  Taunt  66, 
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he  knew  of  the  coverture,  will  not  be  made  to  pay  the  costs 
of  the  application  for  discharge,  (')  especially  if  the  married 
woman  practised  any  deception  on  nim.(*)  Nor,  on  the 
other  hand,  will  she  be  made  to  pay  the  plaintiff's  costs  of 
the  application.  (*) 

Exeeuiorsy  jrc.]  —  An  executor,  administrator,  or  heir 
cannot  be  arrested  in  respect  of  the  debta  of  the  deceased 
person  he  represents,  unless  he  has  himself  promised,  in 
writiDg,  to  pay  the  debt,  in  which  event  he  makes  the  debt 
his  own;(*)  or  unless  he  has  committed  a  devastavit,  and  the 
action  is  brought  on  a  judgment.(*) 

Infants.'] — Infiuits,  it  seems,  may  be  arrested,  for  it  is  not 
certun  that  they  will  plead  infancy  in  bar  to  the  debt.(*) 

Lmatics.'] — ^Lunatics  may  be  arrested,  though  insane  at 
or  after  the  arrest-C) 

Seamen,] — ^Petty  officers  and  seamen  in  Her  Majesty^s 
▼essds,  whose  names  are  on  the  ships^  books,(*)  cannot  be 
sirested  for  any  debt  under  302.  over  and  above  costs,  con- 
tracted before  entering  the  service  ;(*)  but  if  the  debt  exceed 
that  som,  on  affidavit  taken  before  a  judge  or  commissioner, 
aod  indorsed  on  the  back  of  the  writ  of  summons,(>^)  together 
with  the  ordinary  affidavit,  a  judge's  order  to  arrest  may  be 
obtained.  If  the  seaman  is  arrested  contrary  to  these 
prorisions,  any  judge  of  the  superior  courts,  on  affidavit  of 
the  &cts,  will  disc&rge  him,  and  award  costs  against  the 
plaii)tiff,(")  or,  if  special  bail  has  been  put  in,  wiU  order  an 
(^neretitr  to  be  entered  on  the  bail-piece.  (**)  But  if  a  bail- 
bond  be  given,  though  the  bail  may  render  the  defen- 
<J*Dt,(»»)  yet  if  they  have  allowed  proceedings  to  be  taken 

(M  ^iiton  V.  Serret,  3  Taunt.  307. 

(')  Slater  v.  MiUs,  7  BIdk-  606 ;  6  M.  &  P.  603 ;  1  DowL  230. 

(')  CarliaU  v.  Starr.  8  Price,  161. 

(*)  Mackenzie  ▼.  Macketizie,  1  T.  R.  716. 

(♦)  Paye  T.  Price,  1  Salk.  98.    See  ante,  p.  668,  "  Executors. 

(*)  Madox  V.  Eden,  1  B.  &  P.  480. 

(»)  Ntatj.  Veniey,4T.  R.  121. 

(*)  SludtoeU  ▼.  Bunion,  Bamee,  96. 

(*)  3  &  4  Will.  4,  C.5,  B.  3;  c.  6,  a.  3. 

(")  1  Geo.  2,  atat  2,  e.  14,  a.  15. 

(")  Ibid, ;  32  Geo.  3,  c.  33,  s.  22. 

(")  Itobertton  ▼.  Patersofi,  7  East,  406. 

(»)  Bondi,  Jsaae,  1  Bnir.  339. 

[c.  L.— voL  ii.]  3  T 
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against  themselyes  to  jadfment,  it  is  too  late  for  them  to 
apply  for  relief.  (*)  If  the  defendant  pay  the  debt,  or  giTe  a 
bad-bond,  the  sheriff  is  bound  to  carry  him  back  to  one  of 
Her  Majesty^s  ships,  or  some  officer  thereof,  under  a  penalty 
of  100/.  («) 

Soldiers  and  marines,"] — The  annual  Mutiny  Acts  make  a 
similar  provision  as  to  soldiers.  (■)    So  as  to  marines.  (*) 

Parties^  counseli  attorneys,  ^.  in  a  cause,'] — ^AIl  persons 
connected  with  a  cause  and  attending  at  the  hearing  thereof 
whether  as  parties,  counsel,  attorneys,  witnesses,  or  bail,  are 
privileged  while  going  to,  remaining  at,  or  returning  from 
the  place  of  hearing.  But  an  accused  person  acquitted  oa  a 
criminal  charge  has  no  privilejge  as  a  party  in  this  sense, 
and  he  may  be  arrested  even  m  court.  (*)  A  barrister  a 
privileged  while  he  has  business  to  attend  to,(*)  and  it  seems, 
while  on  circuit,  whether  he  has  business  or  not.('}  An 
attorney  is  privileged  also  while  attending  a  cause ;  and  in 
attending  a  taxation.  (*)  But  the  privilege  does  not  extend 
to  the  attomey^s  clerk. (*^  A  person  attending  to  justify  as 
bail  is  privileged.  (^<')  The  privilege  of  parties,  counsel,  and 
attorneys,  extend  sto  the  Insolvent  Court,  (")  the  Bankruptcy 
Court,(")  County  Courts,('»)  the  Sheriff  Court  while  execa- 
ting  a  writ  of  in<}uiry,(^*)  an  arbitration,  if  it  was  directed 
by  a  judge  at  nisi  prius,  or  there  is  a  clause  for  making  the 
submission  a  rule  of  court  ;(}*)  but  a  barrister  or  attorney  in 
search  of  practice  at  petty  sessions  seems  not  privil^ed 


(1)  Bryan  v.  Woodward,  4  Tanni  457. 

M  44  Geo.  3,  c  13, 88. 14;  Sturmy  v.  Smith,  11  East,  25. 

I  *)  See  the  Mntiny  Act  of  the  year. 

i*)  See  the  Marine  Mntinv  Act  of  the  year. 

(B)  Hare  ▼.  Hyde,  16  Q.  B,  3d4.     See  privilege  of  witnsH  stated, 
ante,  p.  261. 

(•)  Newton  v.  Constable,  9  DowL  938 ;  2  Q.  B.  157;  iVeteCoM  v. 
Harland,  8  Sc.  70. 

(')  Caeeof  Sheriff  of  Ox/ordshire,2Q.&  K,200;  Caseof  Sheriff 
oj  Kent,  2  C.  &  K.  197. 

(•)  Be  Hope,  8  Jar.  856,  B.  C. 

(•)  Phillipa  V.  Pound,  7  Exch.  881. 

0^)  Bimmer  v.  Qreen,  1  M.  &  Sel.  638. 

(")  WiUingham  v.  Matthews,  6  Taunt  356;  2  Hardu  57. 

(»)  Sellfy  V.  Hills,  8  Bing.  166;  1  Dowl.  257. 

(»)  Clutterbueh  v.  Hvdls,  4  D.  &  L.  80. 

(i«)  WaUersi,  Bees,\}\iiort,U, 

(u)  BandaUi,  GuriMy,  3  B.  &  Aid.  252;  Wehb^.  Taylor^  1 D.  &L. 
676. 
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unless  preriously'  retained.  Q)  The  duration  of  the  priyilege 
as  to  parties,  attorneys,  and  counsel,  is  identical  witn  that  as 
to  witnes8e8.(*) 

ClergymenJ^ — A  clergyman  is  privileged  from  arrest  while 
performmg  divine  service,  also  eundo  et  redeundoy  and  a 
party,  knowingly  arresting  him  in  these  circumstances,  is 
guilty  of  a  misdemeanour  and  punishable  by  fine  or  impri- 
sonment. (') 

Corporators  and  hundredors.l — Members  of  i^  corporation 
cannot  be  held  to  bail  where  the  act  in  respect  of  which  the 
action  is  brought  was  done  in  a  corporate  capacity  ;(*)  nor 
can  hundredors  be  held  to  bail  in  an  action  against  the 
hundred«(*) 

Arresting  twice  for  the  same  cause  of  action,"] — ^It  seems  a 
debtor  is  not  prevented  from  being  arrested  twice  b^  the 
same  plaintiff  on  the  same  cause  of  action,  especially  if  he 

fot  rid  of  the  previous  arrest  by  subterfup;e  or  fraud,  f*)  or 
^  any  act  implying  no  default  of  the  plamtiff.  The  judge 
will  uways  exercise  a  discretion  in  oroer  to  prevent  yexa- 
tious  and  oppressive  proceedings. 

Claiming  privUege  and  consequences  of  arresting  privileged 
persons.'] — ^Ifthe  party  arrested  be  privileged,  the  court,  or  a 
judge  at  chambers  wifi,  on  motion,  discharge  him.  In  some 
cases,  as  where  the  party  is  a  member  of  the  roval  family,  a 
peer,  peeress,  member  of  parliament,  the  sheriff  and  plamtiff 
are  liable  to  censure  and  committal  by  the  House  of  Lords 
or  Commons  respectively  for  arresting  such  party.  (')  The 
house  will  order  such  person  to  be  immediately  discharged, (*) 
or  the  defendant  may  be  discharged  immediately  on  motion 
in  the  court  from  which  the  process  issued,(*)  or  by  appli- 


[•i 


(M  Newton  v.  ConttahU^  2  Q.  B.  157 ;  9  Dowl  933. 

[*)  See  nnU^  p.  261. 

fs)  9  Geo.  4,  c.  31,  b.  23;  60Edw.  3.  o.  5;  1  Eioh.  2,  o.  16. 

[«)  See  ani9t  p.  735,  **  Corporations/' 
See  ante^  p.  699,  "  Hundredois." 

Puekfordj,  Maxwell,  6  T.  B.  52;  CanieUow  t.  Freeman^ 
A  v«.  ft  M.  536 :  2  Dowl.  2.  It  seemB  a  debtor  cannot  be  arrested  a 
third  time  on  the  same  cause  of  action ;  per  Parke,  J.,  WeUs  v. 
Oumevy  8  B.  A  C.  771. 

(J)  Le  CaUs  ease,  48  Lord's  Jonm.  60,  63;   Hawarden's  ease, 
60  Com.  Joom.  471 ;  Burton's  ease,  75  Com.  Joom.  286. 

(•)  Ibid, 

CJ  HolUday  v.  PiU,  2  Star.  985,  990. 

3  t2 
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catioD  to  ajadge.  An  Irish  peer,  on  roch  applieatton,  need 
only  make  out  a  prima  ^acie  title.(')     So  m  the  caee  of  a 

Scotch  peer,  proof  of  his  being  ■  peer  de  facto,  or  hsTing 
voted  at  the  election  of  Scotch  peers  is  enough. (')  If  a 
member  of  the  House  of  Conunons,  the  ddcndant  most  pro- 
duce the  return  of  the  writ  of  election,  an  affidarit  not  being 
sufficient,(')  but  the  court  will  not  oblige  him  to  sue  out  a 
writ  ofprivilege.(')  In  thecaae  of  amba^sadora,  the  sheri^ 
plaintifl,  and  attorney,  are  liable  to  be  puciahcd  on  summarj 
conyiction,  for  suing  out  proceae  against  them-C)  But  b 
the  case  of  servants  of  ambassadors,  the  names  of  such  most 
have  been  previously  registered  at  the  office  of  the  sheriff 
of  London  and  lliddleseji,^')  and  they  must  be  bona  JiJe 
employed  as  such  scrvant».(')  Such  servant  may  be  dis- 
charged on  his  own  motion,  or  motion  by  the  ambassador, 
or  Boiae  one  on  behalf  of  the  latter,  on  produciiig  an 
affidavit  of  the  bond  f4e  actual  service  and  of  the  re^- 
tration.(')  If  the  sheriff  refuse  to  execute  the  writ  against 
one  claiming  Id  be  an  ambassador's  servant,  but  who 
is  not  BO  bon&  fide,  an  action  may  be  brought  againat  the 
sheriff,  or  he  may  be  ruled  to  return  the  writ,  when  tbe 
question  will  arise.  In  other  cases  the  party  entitled  to  his 
privilege  applies  to  a  judge  at  chambeip,  as  stated  poU, 
"  Dischai^e  of  defendant."  In  case  of  a  witness  or  attorney, 
&c.,  connected  with  a  cause,  he  may  either  apply  to  the 
court  out  of  which  the  record  issued,  where  the  proceeding 
is  pending,  or  to  ajndge  at  »i«i  j)rta«.(") 

If  the  sheriff  arrest  a  privileged  person  not  of  tbe  classes 
above  enumerated,  it  seems  no  action  of  trespass  can  be  main- 


(')  Storey  1.  BiTming)uim%  D.  &  B.  4$S.    See  Davfei  t.  Lord 
BaviUthtm,  1  Moort.  ilO ;  7  Tsunt,  879- 
(*)  Bigb^  T.  Uri  SHHing,  S  Biog.  SA\  1  Dow^  248. 
(")  Holtiday  v.  Pitt,  2  Str.  990. 
('I  Ibid.  ;  iSoudy  t.  Dmcomie,  1  Eish.  430. 
(•)  7  Anne.  e.  12,  >.  4. 
'•}  Ibid,  i  Urathfield  V.  ChiUon,  4  Bait.  2017 ;  floptwu  *.  fi«- 

t,  3  T.  H.  79. 

)  &arom^  T.  £n>tm{(y,  1  Wils.  20 ;  Draolb  v.  PIiHMr,  3  Ckmp. 

)  Ibid.;  Btath/ieldr.  CMUen,  i  Bnir.  2015;  Fitherv.  Brara, 
.  ft  U.  240 ;  2  Dovl.  279  ;  Bnglith  v.  Caballero.  3  D.  ft  R.  25. 
)  AUormf-Gtneralj.  Skinnir§' Company,  ]  Coop.  1;  Sih^Iim 
mdon  and  A'ortA  IPiafirn  RailaayCompany,  9  Kioli.  766 ;  Pitt 
nan*.  2  Dowl.  223 :  Soloman  v.  VndtrhiU,  I  Camp.  229.  Sm 
,F.  263. 
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Uined  against  bim^(*)  even  after  notice  of  the  privilege,  unless 
there  baa  been  an  order  of  court  for  the  disdiarge.C)  The 
sheriff  is  not  bound  to  arrest  a  party  privileged;  but  if  he 
do^  it  seems  he  is  bound  to  detain  Uie  latter  until  the  privi- 
lege ciaimed.(>) 

Wrongful  arrest  and  detainer,"] — A  person  cannot  be 
•rrested  without  a  capias  issued  in  regular  fonn,(*)  and,  if  so 
WTMted,  he  cannot  be  lawfully  detained  under  another 
tixpm  regnhirly  issued,  and  the  court  will  discharge  him.(*) 
SOf  the  <»urt  will  discharge  him,  if  he  has  been  arrested  on 
iham  criminal  porocess  on  the  Sunday,  for  the  purpose  of 
wresting  on  civil  process  on  the  Monday,  (•)  though  the 
detainer  would  be  good,  if  the  criminal  arrest  had  been  bona 
)^0  When  once  improperly  in  custody,  the  defendant 
CMuwt  be  arrested,  in  retummg  after  his  discharge  therefrom, 
though  for  a  totally  different  cause  of  action.  (•)  Where  the 
defendant  has  been  discharged  owing  to  an  illegal  arrest, 
^  has  been  arrested  by  a  third  party,  the  plaintiff  cannot 
^d|ge  a  fresh  detainer,  till  he  has  served  the  rule  for  the 
«ttaiwrge,(»)  La  general,  however,  where  the  illegal  arrest 
^  by  a  third  pfui^,  not  colluding  with  the  plaintiff,  the 
lattCT  may  detain  the  defendant.  (»)  But  if  the  first  arrest 
^  iUegal,  owing  to  a  wrongful  act  of  the  sheriff,  the 
defendant  cannot  be  detained  by  the  same  plaintiff  or 
anothcr.(»») 

An  action    lies  against  the  plaintiff  for  arresting  the 


(')  Umeombs  v.  Church,  1  Salk.  1 ;  Watson  v.  CarroU,  4  M.  &  W. 
»2;  TsffUm  v.  FUher,  2 Doug.  676 ;  Magnay  v.  Burt,  6  Q.  B.  381 ; 
^^»tlM  ▼.  Heane,  14  M.  &  W.  322 ;  Ewart  t.  Jonsi,  ibid.  774. 

0  ^»«y  V.  Burt,  6  Q.  B.  381. 

ii^^/^'^'^ofr.gB.  &C.446;  4M.&  N.  361 ;  R.j,  Blake, 
4  B.  &  Ad.  355:  Barratt  y.  Price,  9  Bing.  666. 

5')  Baa  T.  Hawkine,  4  M.  &  W.  690 ;  7  Dowl.  200. 
,  n  J^<^  ▼.  Gumejf,  8  B.  &  a  769.     See  also  Jacobs  y.  Jacobt, 

V)  Goodwin  y.  terdon,  1  A.  &  E.  378 ;  Re  Dowlas,  3  Q.  B.  826. 
.Xl  y«W  ▼.  DoneeO,  Barnes,  400 ;  Ex  parte  Egginton,  23  L.  J. 
<1  H.  C. ;  2  B.  &  B.  717.  -yy         . 

y)  Pearson  y.  Yewens,  6  Bing.  N.  C.  667. 
^A  L*'^*  ^-  Stuart,  3East,  89 ;  Barclay  y.  Faber,  2  B.  &  Aid. 
'«•  &;wrto  Egginton,  23  L.  J.  41,  M.  C. ;  2  E.  &  B.  717. 

V^)  BarraU  v.  Price,  1  Dowl.  726 ;  9  Bing.  566 ;  Pearson  y. 
iVW  *  Bing.  N.  C.  489 ;  7  Dowl.  451 ;  Collins  y.  Yewens, 
10A.&  E.  670;  Robinson  y.  Yewens,  6  M.  Jk  W.  149:  Hooper  y. 
''«»MOQ.B.  646. 

3  T  3 
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defendant  'without  reasonable  and  probable  caase,(0  ^^^ 
the  plaintiff  must  ahow  in  hia  dedaration  that  the  order  for 
a  capias  was  obtained  by  falsehood  or  fraud. (*) 

Writ  of  protection.'] — The  Queen  may  gnint  a  writ  of  pro- 
tection from  arrest  to  any  person,  which  will  avail  for  a  year 
and  a  day  ;(*)  though  it  is  not  likely  such  a  writ  would  be 
granted  except  under  extraordinary  drcumstances. 

(h)  When,  where,  and  how  arrest  made.'] — The  arrest  15 
made  in  precisely  the  same  manner  as  under  a  ca.  sa.{*}  If 
the  defendant  is  already  in  the  sheriff^s  custody,  he  is  con- 
sidered to  remain  in  custody  under  all  the  writs  in  the 
sherifi's  hands,  unless  the  arrest  was  made  under  a  void 
writ-C) 

Delivering  copy  of  capias  to  (He  defendant,'] — Immedi«telj 
on  arrest,  the  sheriff  is  bound  to  deliver  a  copy  of  the  capias 
to  each  defendant  ;(*)  or,  if  the  defendant  is  already  in  the 
sheriff's  hands,  he  must  also  be  served  with  a  copy  of  the 
capias.  Where  the  arrest  took  place  at  9  a.  m.,  service  of 
this  copy  at  7  p.  m.  of  the  same  day  was  held  too  late,(0  and 
the  de^dant  was  held  entitled  to  be  discharged  and  the  bail* 
bond  cancelled.  The  copy  must  be  exact,  for  any  material 
variance  will  be  fatal ;(')  thus  where  the  date  is  omitted, (*) 
or  where  "  Sheriffs  of  Middlesex  "  is  put  for  sheriff,  Q^y  But 
where  Mortlake  was  written  for  Molrtlock,  the  variance 
was  held  immaterial.  (")  Though  an  amended  copy  was  not 
allowed  to  be  served  in  some  cases,  (^')  it  seems  an  amend- 
ment may  now  be  applied  for  under  the  Common  Law  Pro- 
cedure Acts,  1852  and  1854.     Advantage  must  be  taken  of 

(1)  Gibbons  ▼.  Alison,  3  C.  B.  181. 

(*)DtmieU  ▼.  Fielding,  16  M.  &  W.  200. 

(*)  Finch  L.  464 ;  Borrodaile  v.  Cutis,  3  Lev.  332. 

Oj  See  ante,  p.  596.  FortlMfeesof  the  sheriff  relating  to  the  aneit 
see  the  end  of  chap.  XYL 

(»)  Hooper  v.  Lane,  10  Q.  B.  5i6 ;  Ex  parts  EgginUm^  23  L.  J. 
41  M.  C. :  2  E.  &  B.  717. 

(«)  1  &  2  Vict,  c  110,  s.  4;   2  Will.  4,  c  39,  s.  4.     CopUg  t. 
Medeiros,  2  D.  &  L.  74 :  8  Scott,  N.  R.  172. 

(M  Shearman  v.  Knight,  6  DowL  572. 

(•)  Copley  ▼.  Medeiros,  2  D.  &  L.  74;   Rennis  v.  Brvee^  i^id, 
946. 

(*)  Perring  ▼.  Turner,  3  Bowl.  15  ;  Smart  v.  Johnson^  6  DowL 
90 :  Stioars  t.  Coneannen,  7  Bowl.  891 ;  5  M.  &  W.  30. 

(!•)  Moore  v.  Morgan,  16  M.  &.  W.  95. 

<")  Macdonaldy,  Mortlock,  2  B.  &  L.  963. 

(")  Rennie  v.  Bruce,  2  B.  &  L.  948 ;  Moore  t.  Morgan,  16  M.  &  V 
95;  4B.  &L.267. 
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ftnj  defect  in  the  copy  within  a  reasonable  time,  and  before 
a  fresh  step  has  been  taken,(*)  and  twenty  days'  dday  was 
held  too  great.  (') 

Indorsement  on  capias  of  day  of  arrest"] — "  The  shexiff,  or 
other  officer,  to  whom  any  writ  of  capias  shall  be  directed, 
or  who  shall  have  the  execution  and  retmn  thereof,  shaU,' 
within  six  days  at  least  after  the  execution  thereof,  indorse 
on  such  writ  the  true  day  of  the  execution  thereof.*'(0 

Form  of  Indorsement. 

C.  D.  was  srreated  by  me,  S.  0.,  by  rirtue  of  this  writ,  on  the 
day  of  ,  18    .  S.  0. 

Where  defendant  taken  after  arrest.'] — Immediately  after 
the  arrest,  the  bailiff  conducts  the  defendant  to  some  house 
named  by  the  defendant,  and  not  his  own,  or  to  the  lock-up 
house,  t.e.,  the  private  house  of  the  bailiff  or  sheriff,  (*)  where 
the  defendant  may  be  detained  until  the  eisht  days  for 
putting  in  special  bail  have  expired,  or  until  tne  defendant 
be  discharged,  either  because  he  ought  never  to  have  been 
arrested,  or  because  there  is  some  defect  in  the  process,  or 
because  he  has  given  a  bail-bond,  or  because  he  has  deposited 
the  sum  sworn  to  and  102.  for  costs,  or  because  he  has  given 
security,  or  for  some  other  sufficient  reason.  (>)  If  he  refuse  to 
go  to  a  house  of  his  own  nomination,  or  going  refuse  to 
stay,(*)  the  sheriff  may  take  him  immediately  to  gaol ;  but 
if  he  consent,  the  sheriff  must  not  take  him  to  gaol  until 
twenty-four  hours  after  the  arrest.  (^^  It  is  the  bailiff's 
duty  to  inform  the  defendant  of  tnis  right,(*)  and  any 
pressure  on  the  defendant's  consent,  as  where  to  avoid  being 
taken  to  gaol  he  signs  an  agreement,  avoids  such  agree- 
ment. (*)     After  twenty-four  hours   f^om  the  arrest  the 


Edwards  ▼.  Collins,  6  Dowl.  227. 
Sugars  v.  Coneannen,  6  M.  &  W.  30 ;  7  Dowl.  891. 
(»)  Rule  Pr.  81,  H.  T.  1853;  2  WiU.  4,  c.  39,  s.  4. 
(«)  Stevens  t.  Jackson,  6  Taunt.  206 ;  1  Marsh,  469 ;  Baker  y. 
Davenport,  8  D  &.  R.  608 ;  Boulditeh  t.  Birch,  4  Taunt.  608. 

If  the  defendant  is  ill  and  cannot  be  removed,  see  ante,  p.  599. 
Silk  T.  Humphrey,  4  A.  &  E.  967. 
rn  Gordon  v.  Laurie,  9  Q.  B.  60;  32  Oeo.  2,  c.  28,  8S.  2,  12. 
{•)  Dewhurst  y.  Pearson,  1  Dowl.  664;  1  Cr.  &  M.  365 ;  Simpson 
V.  Benton,  5  B.  &  Ad.  35 ;  Gordon  y.  Laurie,  9  Q.  B  60. 
(•)  Barsham  y.  BuUock^  10  A.  &  E.  23. 
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sheriff  may  take  the  defendant  to  gaol,  though  this  is  not 
generally  done  until  the  eighth  day,  b^ng  the  last  day  far 
putting  in  bail.(^) 

SherijffTs  fees  upon  the  arrest.'] — ^The  feee  payable  to  the 
sheriff  on  the  arrest  will  be  stated  at  the  end  of  the  next 
chapter. 

Bemaining  in  custody.] — The  defendant,  when  arrested, 
*(  shall  remain  in  custody  until  he  shall  have  given  a  bail-bond 
to  the  sheriff^  or  shall  have  made  deposit  of  the  sum  indorsed 
on  such  writ  of  capiasy  together  with  102.  for  costs,  according 
to  the  present  practice  ofthe  superior  courts.''(*) 

(>)  See  Planeh  v.  Anderson,  5  T.  K.  37;  WiUiams  t.  Mostyn, 
4M.  &  W.  145;  7Dowl.  38. 
C)  1  &  2  Tict  c  110.  8.  4. 
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CHAPTER  XVI. 
BAII^PROCEEDINGS  AFTER  THE  ARREST. 


1 .  Discharge  of  defendant  on  appli- 

cation to  a  judge. 

2.  Discbarge  by  giving  a  bail-bond 

to  sheriff. 
8.  Discbarge    hj  a  deposit  with 
sheriff  in  lien  of  ball-bond. 

4.  Discharge  by  consent  of  plain- 

tiff or  sheriff. 

5.  Escape — Rescue. 


6.  Proceedings  after  the  discharge, 

&c. 

(a)  Action  against  the  bail 

on  bail-bond. 
(6)  Compelling  sheriff  to  put 

in  bail,  &c. 
(c)  Setting  aside  and  staying 

proceedings. 

7.  Sheriff's  fees. 


1.  Discharge  of  Defendant  on  Application  to  a  Judge. 

In  what  cases."] — If  the  defendant  is  pnTileged  on  any  of 
the  grounds  mentioned  ante,  p.  7^2,  at  the  time  of  his  arrest, 
or  if  the  privilege  accrues  to  him  after  arrest,  as  by  becoming 
a  peer,  he  is  entitled  at  any  stage  of  the  action  to  make  an 
application  to  a  Jud^e,  or  the  court,  for  his  discharge  or 
other  relief. (')  But  if  the  priyilege  is  doubtful,  the  defen- 
dant will  not  be  discharged,  but  he  will  be  left  to  sue  out  a 
writ  of  privilege,  when  he  may  plead  it  in  abatement.  (')  The 
defendajit  will  be  discharged  if  he  has  been  arrested  without 
any  affidavit  to  hold  to  bail  previously  made,  or  where  such 
affidavit  is  not  filed  with  the  proper  officer,(*)  or  where  it  is 


(I)  Trinder  v.  Shirley,  1  Dong.  45.    See  Phillyu  v.  WeUesUy, 

1  Dowl.  9. 

(«)  As  to  which,  see  "Tidd'sPr.  Forms;"   Luniley  ▼.  BaUine, 

2  B.  &  Aid.  234.  See,  as  to  privilege,  when  committed  by  Coanty  Gonrt 
for  contempt,  Ex  parte  Dakine,  16  G.  B.  77. 

*  (>)  Huseey  t.  BaskervUle,  2  Wils.  225 :  but  see  Knowlesj.  Stevens, 
1  C.  M.  &  R.  26. 
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defective  in  not  stating  a  cauae  of  action  or  a  ground  ot 
ab8conding,(^)  or  where  it  varies  from  the  declaration  as  to 
the  cause  of  action,  (')  or  is  otherwise  defective,(*)  or  where, 
after  making  the  affidavit,  and  before  the  arrest,  Uie  plaintiff 
received  part  of  the  debt,  and  the  balance  was  under  20/.  ;(*) 
but  giving  a  bail-bond  without  being  arrested  is  a  waiver  of  anj 
objection  to  the  affidavit, (*)  and  so  is  a  request  of  plaindf  to 
accept  particular  persons  as  bail.(*)  So  he  may  be  dischaift^ 
where  there  are  material  irregularities  in  the  writ  of 
capias.(^}  Where  the  defendant  had  not  been  served  wiib 
a  copy  of  the  writ  of  summons,  the  court  granted  a  rule  to 
show  cause  why  he  should  not  be  discharged  in  four  da^^ 
unless  served  with  such  copy.(*)  And  where  the  plaintif 
does  not  declare  in  time,  Uie  defendant  is  not  entitled  to  l^ 
discharged,  but  he  may  have  judgment  of  non  pro8.Q) 

When  and  ^w.]— "  It  shall  be  lawful  for  any  pei?on 
arrested  upon  writ  of  capias  to  apply,  at  any  time  after  sucb 
arrest,  to  a  JQd|;re  of  one  of  the  superior  courts  at  West' 
minster,  or  to  the  court  in  which  the  action  shall  have  been 
commenced,  for  an  order  or  rule  on  the  plaintiff  in  sncb 
action  to  show  cause  why  the  person  arrested  should  not  be 
discharged  out  of  custody,  and  it  shall  be  lawful  for  sacb 
judge  or  court  to  make  absolute  or  discharge  such  order  or 
rule,  and  to  direct  the  costs  of  the  application  to  be  paid  br 
either  party,  or  to  make  sudi  other  order  herein  as  to  such 
judffe  or  court  shall  seem  fit,  provided  that  any  such  order 
made  by  a  judge  may  be  discharged  or  varied  by  the  ooort  od 
application  made  thereto  by  either  party  dissatisfied  with  sQch 
oraer."(>*)  Where  the  application  for  discharge  is  made  on 
the  ground  of  an  irregularity,  it  should  be  made  promptiji 
t.  «.,  in  general  before  the  time  for  putting  in  bail  btf 
ezpired,(")  or  at  aHl  events  before  the  bail  is  pmected.(")  ^ 

(!)  Baieman  y.  Dunn,  7  BowL  106;  Graham  v.  Sandrindli,  16 

M*  &  W.  191. 
V«)  Naylory,Eaffer,2Y.&J.90;weGreeny,Elffie,ZB.Aii 

{•)  Braekenibury  v.  Needhamy  1  Dowl.  439. 
(«)  Shore  y,  Cunningham,  1  Dowl.  662. 
[•)  Norton  v.  Danvers,  7  T.  B.  875. 
[•)  Mammatt  v.  MaUhew,  2  Dowl.  797 ;  4  M.  &  Sc.  356. 
[M  See  ante,  p.  787. 
[•)  Brook  V.  SneU,  8  DowL  371. 
[•)  Turnery.  Parker,  2  D.  &  L.  444. 
w)  1  &  2  Vict,  c,  110,  a.  6.  ,  _   , 

")  Fownee  v.  Stokes,  4  Dowl.  126 ;  Tucker  v,  ColegeU,  I  !»»»■ 
674 ;  2  C.  ft  J.  489 ;  Firley  y.  RaUeti,  2  Dowl  208. 
(M)  Jonee  t.  Priee^  1  Eaat,  81. 
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put  in,(0  or  before  obtaining  time  to  put  in  bai],(*)  or 
before  pacing  money  into  court  in  lieu  thereof;  (')  but  if  the 
affidavit  IS  a  nullity,  as  where  it  is  sworn  before  a  person 
having  no  authority  to  take  it,(*)  or  where  it  is  substantially 
bad,(^  or  untrue  as  to  the  intention  to  abscond,  the  applica- 
tion may  be  made  at  any  time  during  the  action.  (') 

Form  of  application, "] — ^If  the  order  has  been  irregularly 
obtained,  the  application  should  be  to  set  aside  the  order 
and  writ.(')  Where  materials  are  brought  before  the 
judge  or  a  court  which  were  not  before  the  judge  who  made 
the  order  to  arrest,  the  application  shoula  be  to  discharge 
the  defendant  and  deliver  up  the  bail-bond  to  be  cancelled, 
and  for  the  money  deposited  to  be  returned,  as  the  case 
may  be.(")  So  if  the  ground  is,  that  the  affidavit  is  de- 
fective. (•) 

Affidavit  on  application.'] — ^Upon  an  application  to  the 
court  to  rescind  a  judge^s  order  to  hold  to  bail,  no  other 
affidavit  can,  in  general,  be  used  than  those  which  were 
before  the  judge  when  he  made  the  order.  Thus,  the  defen- 
dant cannot  produce  affidavits  to  show  that  the  plaintiff  has 
no  cause  of  action,  or  defendant  did  not  intend  to  leave  the 
country ;  but,  on  an  application  to  discharge  the  defendant 
out  of  custody,  fresh  affidavits  may  be  served,  even  though 
there  has  been  an  unsuccessful  application  to  a  judge  at 
chambers.  (^*)  Where  the  ground  of  application  is  diat 
defendant  did  not  intend  to  abscond,  he  should  in  his  affidavit 
distinctly  set  forth  facts  which  negative  such  intention,  and  not 
merely  deny  it  generally.  (")    Where  the  plaintiff's  affidavit 

(1)  [y Argent  ▼.  Vivant,  1  East,  330 ;  Reeves  v.  Hudker,  2  C.  &  J. 
44 ;  2  Tyr.  161. 

C)  Moore  t.  StoekweU,  6  B.  &  0.  769  ;  9  D.  &  It.  124;  EoUiday 
T.  Lawee^  3  Bins.  N.  C.  641. 

(s)  Greeii  t.  GUubrooke,  1  Bing.  N.  C.  516 ;  1  Sc.  402. 

(«}  Sharpe  r.Johneon,  2  Bine.  N.  C.  246;  2  Sc.  405  ;  4  Dowl.  354. 

(*)  Moraan  y.  BayliSj  3  Dowl.  117. 

(•)  Walker  r.  Lamb^  9  DowL  131 ;  but  see  Sugore  t.  Concannen, 
7  DowL  891 ;  6  M.  &  W.  30. 

(n  Bopkine  ▼.  Salembier,  7  Dowl.  493;  5  M.  &  W.  423.  See 
BuUoek  T.  Jenkine,  1  L.  M.  &  P.  645. 

(•)  Ibid. ;  Burtteu  t.  Guirtmovichf  4  £zch.  520 ;  Pegleri.  Hislop^ 
I  Excb.  437. 

(•)  Gadtder  t.  McLean,  9  G.  B.  283. 

(<•)  BuUock  V.  Jenkint,  1 L.  M.  &  P.  645. 

(")  WdUter  ^,Lamb,  9  Dowl.  124 ;  Robimon  v.  Gardner^  7  Dowl. 
716. 
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was  that  defendant's  regiment  was  under  orders  to  embaik  for 
India,  and  the  affidavit  in  application  for  discharge onljstated 
that  an  army  agent  informed  the  deponent  that  the  regiment 
was  not  under  orders,  but  was  in  India,  it  was  held  insufficient 
to  rebut  the  primd  facie  case  of  the  plaintifr.(^)    Where  the 
ground  of  application  is  that  there  is  no  cause  of  action,  the 
court  must  be  clearly  satisfied  by  affidavit  that  there  is  no 
such  cause.(')  But  it  seems  where  the  point  involved  would  re- 
quire the  judge  to  decide  the  real  merits  of  the  case  which 
a  jury  only  could  properly  do,  he  will  not  receive  affidATits 
contradictingthe  affidavit  to  hold  to  bail  as  to  the  cause  of 
action. (')      Where  the  defendant  on  affidavit  denied  the 
debt,    and  produced  a  letter   from  the  plaintiff,  written 
shortly  before  the  affidavit  to  hold  to  bail,  stating  defendAct 
to  be  a  creditor  of  his,,  and  the  plaintiff*  did  not  deny  writing 
the  letter,  or  allege  that  the  debt  had  subsequently  acGruL>d, 
the  defendant  was  discharged.  (*)     So,  where  the  defendant 
showed  that  one  of  the  parties  to  whom  the  debt  was  due 
was  alive,   instead  of  being  dead,  as  represented  by  the 
affidavit  to  hold  to  bail.(^)     Where  the  debt  is  clearly  barred 
by  the  Statute  of  Limitations,  a  judge  has  dischai^ged  the 
defendant.  (')     But  the  court  has  refused  to  dischu*^  the 
defendant  where  the  consideration  was  a  gambling  debt,(-) 
or  where  the  arrest  was  against  good  faith, (")  or  where  the 
plaintiff  in  a  subsequent  sdHdavit  had  made  statements  in- 
consistent with  the  affidavit  to  hold  to  bail.(")    Where  a 
judge  at  chambers  is  applied  to  for  defendants  dlschsj;^^ 
it  seems  some  new  materials  must  be  submitted,  fyr  on  the 
same  state  of  facts  one  judge  could  not  discharge  a  defen- 
dant, another  judge  having  made  an  order  to  arrest  biin.(") 
Where  he  has  refused  the  application  to  discharge,  the 

(»)  Askenheim  v.  Cokgrave,  13  M.  &  W.  620. 

(«)  PegUr  t.  Hislop,  1  Exch.  437;  5  D.  &  L.  223;  BuHodt^' 
Jeniint,  1  L.  M.  &  P.  645;  Atuiin  y.  MiiU,  8  Exch.  723; 
Graham  r  Sandrinelli,  16  M.  ft  W.  191,  197. 

(«)  Copeland  v.  ChUd,  1  Bail.  C.  C.  176 ;  bat  see  the  cum  is  tb« 
previous  note. 

(«)  Nizetiteh  v.  Bonacieh,  5  B.  ft  Aid.  904. 

(•)  MorreU  v.  Parker,  6  Dowl.  123;  3  M.  &  W.  j65.  See  •!» 
Burton  v.  Haworth,  4  B.  ft  Aid.  462;  1  N.  ft  K.  318:  Masonr. 
Smith,  6  Dowl.  179;  Isaacs  t.  Silver,  11  Moore,  348;  MeOnrtr. 
PringU,  13  Price,  8 ;  6  D.  ft  B.  24. 

(•)  Per  Parke  B.  Pegler  v.  Hislop,  1  Exch.  437. 
Curzon  v.  Hodges,  6  Dowl.  98. 
UdaU  v.  NeUon,  3  A.  ft  E.  215;  6  K.  ft  M.  637. 
,  Vaughan  v.  Goadby,  6  Dowl.  96 ;  3  M.  ft  W.  143. 

i«)  Grahamy,  SandrinetH,  16  M.  ft  W.  191, 
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affidavits  used  before  him  should  also  be  brought  before  the 
court.  (>)  and  affidavits  may  be  used  in  denial  of  the  plaintiff  ^s 
cause  of  action, (')  and,  in  general,  all  the  objections  should 
be  brought  before  the  judge  at  chambers,  else  the  court  will 
not  on  appeal  entertain  them.(') 

Affidavits  in  answer."] — If  the  affidavit  used  by  defendant 
on  his  application  for  discharge  deny  his  intention  to  abscond, 
it  seems  the  plaintiff  may  make  an  affidavit  in  answer  as  to 
that  point.(«) 

Costs  of  application  to  discharge,"] — The  costs  of  the  appli- 
cation are  in  the  discretion  of  the  judge  or  court.  Q)  Where 
the  plaintiff  has  acted  harshly,  the  court  may  give  the  defen- 
dant his  costs.  But  where  the  discharge  is  ordered  merely  on 
the  ground  of  some  defect  in  the  affidavit,  not  implving  any 
concealment  on  the  part  of  the  plaintiff,  he  wiU  not  be 
ordered  to  pay  the  costs.  (•)  If  the  court  give  no  direction 
as  to  costs,  the  defendant's  costs  are  not  costs  in  the  cause.  (') 
Where  the  court  thought  the  arrest  premature  and  cancelled 
the  bail-bond,  but  allowed  the  oraer  and  capias  to  stand, 
they  expressly  ordered  the  defendant's  costs  to  be  costs  in 
the  cause.  (*} 

2.  Discharge  by  giving  a  BaU-hond  to  tfte  Sheriff. 

Where  the  defendant  is  not  entitled  to  his  discharge  on 
application  to  a  judge,  he  must  remain  in  custody  *^  until  he 
.  shall  have  given  a  bail-bond  to  the  sheriff,  or  shall  have 
made  a  deposit  of  the  sum  indorsed  on  such  writ  of  capias^ 
together  with  10/.  for  costs,  according  to  the  present  practice 
of  the  said  superior  courts. 'X') 

Bail-bond.] — ^The  sheriff,  on  being  furnished  with  the 
names  of  sufficient  sureties,  and  satisfying  himself  of  their 

(»)  Heath  T.  NeabUt,  11  M.  &  W.  669 ;  2  Dowl.  N.  S.  1041 ; 
Needham  t.  Brutowe,  4  M.  &  G.  262 ;  4  Sc.  N.  B.  773. 

(«)  Pegler  r.  Hislop,  1  Exch.  437. 

(»)  Flight  T.  Cooke,  1  D.  &.  L.  714. 

(*)  Graham  ▼.  iktndrinelli,  16  M.  &  W.  191 ;  Gibbons  T.  Spalding, 
2  Dowl.  N.  8.  746 ;  11  M.  &  W.  174. 

(•)  l&2Vict.c.  110,8.6. 

(•)  Graham  ▼.  Sandrinetti,  16  M.  &  W.  191. 

(')  Mummery  y.  Campbell,  2  DowU  798 ;  4  M.  &  8c.  379. 

(»)  Pegler  t.  HUlop,  1  Exch.  437, 

(•)  1  &  2  Vict  c.  110,  8.  5. 
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sufficieocT,  prepares  a  bail-bond  to  be  ezecatod  by  them 
and  the  defendant,  and  on  its  execution  he  is  bound  to  dis- 
charge the  defendant,  if  not  liable  to  be  detained  on  other 
grounds.  The  sheriff  is  entitled  to  be  paid  by  the  defendant 
uie  expense  of  preparing  thebail-bond.(i)  If  he  refuses,  with- 
out cause,  to  accept  a  baU-bond,  he  is  liable  to  an  actioD.(*) 
Each  surety  must  be  worth  the  sum  in  the  penalty,(*)  his  pn>* 
pertj  being  within  the  county.  (*)  The  sheriff  may  take  a  bail- 
bond  without  arresting  the  defendaut.(*)  The  bail-bond  must 
be  executed  on  or  before  the  eighth  day  limited  for  putting  in 
bail,(*)  and  before  execution  the  condition  must  have  bet^n 
filled  up,(')  otherwise  the  bond  will  be  Toid.  The  number 
of  sureties  is  immaterial,(*)  though  more  than  one  are  gene- 
rally taken  for  safety.  (')  Kthe  sureties  be  insufficient,  tJie 
sheriff  is  not  liable  to  die  plaintiff  on  that  ground,  for  the 
plaintiff  need  not  accept  the  assignment  of  the  bond.(*')Tbe 
sheriff,  in  practice,  takes  the  bad  for  double  the  amount  is- 
dorsed  on  the  writ.(^^)  1£  the  bond  is  given  for  a  c^reater 
sum  than  that  indorsed  on  the  writ,  the  court  will  set  it 
aside.  (**)  The  bail  must  satisfy  the  whole  debt  due  to  the 
phiintiff,  though  exceeding  the  sum  sworn  to  and  costs.  (") 

The  bond  must  be  given,  not  to  the  bailiff,  but  to  the 
sheriff  himself,  and  designating  him  by  the  addition  of  his 
name  of  office,  otherwise  it  is  void.(")  It  requires  no 
stamp.  (1^)  The  condition  is  for  the  defendant  patting  in 
special  bail.(^*)    If  the  defendant  has  been  arrested  bj  a 

(1)  Miine  y.  Wood,  5  C.  A  P.  587.    For  the  sherifT's  fe«  rehtiof 

e  bail-bonds,  see  the  end  of  this  tolume. 
')  2  Saimd.  61,  6,  e. 
>)  MaUon  V.  Booth,  6  H.  &  Sel.  223. 
«)  Lovefl  T.  Plomer,  15  East,  320. 
(»)  Taylor  v.  Clow,  1  B.  &  Aid.  223. 
(•)  ibid. ;  PuUein  r.  Benton,  1  Lord  Baym.  362  ;  Thompton^. 
Rock,  4  M.  &  Sel.  338. 
(')  PoweUi.  Duff,  3  Camp.  181. 

(•)  Beawfag^t  comb,  10  Co.  101  a. ;  2  Saund.  61  c. ;  Peppi^  r. 
Cooper,  2  fi.  &  Aid.  i40;  MaUtm  t.  Booth,  5  M.  &  Sel.  223. 

(•)  Lazarua  v.  Tanner^  9  Moore,  422;   2  Bing.  227;  l^a^^- 
GriMtht,  7  Dowl.  813. 
^•)  2  Sannd.  61  c. 

(")  See  12  Geo.  1,  c  23,  s.  2;  Watson's  Sheriff,  l6i;Cook^. 
Cooper,  7  A.  &  £.  605. 
(>«)  Cook  T.  Cooper,  7  A.  &  E.  605  ;  2  N.  &  P.  607. 
("5  2  Sannd.  61  a. ;  Stevenson  t.  Cameron,  8.  T.  R.  29. 

)  Beawfage^t  cote,  10  Co.  101 ;  Lewis  r.  Knight^  8  Bing.  271  i 
&  Sc.  &3 ;  1  Dowl.  261 ;  Bogere  t.  Heevee,  1  T.  B.  418. 
(»)  5  Geo.  4,  c  41. 
(w)  1  &  2  Yict  c  110,  B.  3  and  sch. 
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wrong  name,  he  should  execute  the  bond  in  his  right  name, 
stating  that  he  was  arrested  in  a  wron^  name,  otherwise  be 
may  be  held  to  waive  the  irreguhiritj.(*) 

/*orfii  of  Bail-bond, 

Know  all  men  bj  these  presents,  that  we,  G.  D.,  of  ,  £.  F., 

of  ,  and  G.  H.,  of  ,  are  held  and  firmlj  boood  to  S.  S., 

K&qnire,  sheriff  of  the  coooty  of  ,  in  the  sum  of  ,  [double 

Ike  smm  imdoraed  on  writ]  of  Uwfo]  money  of  Great  Britain,  to  be  paid 
to  ibe  said  aheriff  or  his  certain  attorney,  ezecntors,  administrators,  or 
Ktei^na,  for  which  payment,  well  and  tmiy  to  be  made,  we  bind  our- 
aeWcaft,  and  each  of  ns  for  himself,  in  the  whole,  onr  and  every  of  onr 
hesfs,  esecvtoTB,  and  administrators  fimUy,  by  these  presents,  sealed 
with  oar  aeala.    Dated  the        day  of  ,  in  the  year  of  our  Lord 

Whereaa,  the  above  boanden  G.  D.,  was  on  the        day  of 
takes  by  the  said  sheriff^  in  the  bailiwick  of  the  said  sheriff,  by  virtue 
of  the  Qoceo^s  writ  of  capiat^  issued  ont  of  Her  Majesty^s  Court  of 
,  bearing  date,  at  Westminster,  the        day  of  ,  to  the 

aaSd  aheriff,  directed  and  delivered  against  the  said  G.  D.,  in  an  action 
at  the  aoit  of  A.  B.  And  whereas  a  copy  of  the  said  writ,  together 
with  every  memorandom  or  notice  subscribed  thereto^  and  all  indorse- 
xsenta  thereon  was  on  the  execution  thereof  delivered  to  the  said  C.  D. 
And  whereas  be  is  by  the  said  writ  required  to  cause  special  bail  to  be 
pat  for  him  in  the  sud  court  to  the  said  action,  within  eight  days  after 
exeontioo  thereof  on  him,  inclusive  of  the  day  of  such  execution.  Now 
the  eondition  of  this  obligation  is  such,  that  if  the  said  G.  D.  do  cause 
spedal  bail  to  be  put  in  for  him  to  the  said  action,  in  Her  Majesty*s  said 
eoart,  as  reqaired  by  the  said  writ,  then  this  obligation  to  be  void  and  of 
ao  foroe,  otherwise  to  ataod  and  remain  in  full  force,  vigour,  and  effect. 

Sealed  and  delivered  m  the  presence  G.  D.  (L.  S.) 

rf  .  E.  F.  (L.  S.) 

G.  H.  (L.  S.) 

3.  Discharge  by  a  Deposit  unth  Sheriff  in  lieu  of 

Bail-bond, 

Instead  of  giving  a  bail-bond,  the  defendant  may  be  dis- 
charged, if  he  deposit  with  the  sheriff  the  sum  indorsed  on 
the  writ  of  capias^  together  with  10/.  costs  ;(*)  and  money 
paid  on  an  arrest  will  be  presumed  to  be  paid  for  this  pur- 
pose, anless  the  defendant  has  got  an  acknowledgment  for 
the  same.(')    The  sheriff  is  bound  to  pay  these  moneys  into 


I 


»)  See  ante,  p.  774. 

«)  1  &  2  Viet,  c  110,  f.  4;  43 Geo.  3,  c  46,  s.  2. 
(')  fVain  Y.  Bradbury,  1  Smith,  127. 
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court,  and  if  the  defendant,  within  the  eight  days  required 
by  the  capias^  put  in  and  perfect  bail,  he  is  entitled  to  be 
repaid  such  sum  on  motion. (^)  To  entitle  the  defendant  to 
(]^et  back  the  money,  he  need  not  have  entered  appearance 
to  the  writ  of  summons, (')  nor  even  have  put  in  bail  if*  be 
render  himself,  (')  nor  even  have  put  in  bail  in  due  time  if,  in 
his  affidavit,  he  deny  the  debt  and  allege  merits.  (*)  Where 
the  deposit  has  been  made  by  a  third  person,  the  latter  will 
be  entitled,  in  like  manner,  to  have  it  returned. (•)  Where, 
afler  depositing,  the  defendant  obtained  a  summons  for 
better  particulars,  with  a  stay  of  proceedings,  which  w*s 
unobeyed  for  a  year,  the  court  refused  to  return  the 
money. (•)  The  sherifl'is  entitled  to  a  fee  of  6e.  8d.  or  l(k. 
(according  as  the  arrest  is  in  London  or  Middlesex,  or  in  anr 
other  county),  for  receiving  and  papng  the  money  into 
court.  (0  The  application  must  be  made  to  the  comrt,  and  not 
to  a  judge  at  cnamber9,(")  and  should  be  for  a  rule  to  sfaov 
cause  why  the  defendant  should  not  be  at  liberty  to  take 
out  of  court  the  sum  of  £  ,  deposited  hj  him  with  tne 

sheriff  in  Heu  of  bail,  bail  above  having  smce  been  duly 
perfected  [or,  the  defendant  having  since  been  duly  rendervti 
in  discharge  of  his  bail  in  this  action.]  There  must  be  an 
affidavit. 

Form  of  Affidavit  for  Defendant's  Application, 

\Title  of  court  and  catiM.] 

I,  D.  A.,  of  ,  attorney  in  this  canae  fiar  the  above^naflM^ 

[defendant]  make  oath  and  saj  : 

1.  That  the  [said]  defendant  was  arrested  on  or  about  the  •  t>? 
an  officer  of  the  sheriff  of  ,  at  the  anit  of  the  above-namei 

plaintiff,  by  yirtae  of  a  writ  of  capiat^  dated  the  ,  issainjt  oot 

of  this  honourable  court,  and  which  writ  waa  indorsed  lor  bail  (vv 
£  ,  by  the  order  of  the  Honourable  Mr.  ,  dated  i  >^ 

that  the  aaid  defendant  therenpon  in  lien  of  givinf;  bail  to  the  siiJ 
sheriff,  deposited  with  the  sherifTa  officer  aforeaaid  the  aom  of  X        « 


(1)  43  Geo.  8, 0.  46,  s.  2. 

(')  Brook  T.  Gunninff,  8  Dowl.  11 ;  8  Se.  343. 

(«)  Ibid. ;  Harford  t.  Harru,  4  Taunt.  669 ;  Chadwiek  T.  BaUp, 
3  M.  &  Sel.  283. 

(*)  Brook  ▼.  Brook,  1  Bail  C.  C.  120. 

(»)  Nunn  ▼.  PoweU,  1  Smith,  £.  13.  See  Dougku  ▼.  Sia^ 
brought  3  A.  &  E.  316. 

(•)  Harden  r.  Harboum,  7  Dowl.  546. 

(')  See  the  table  of  aheriff 'a  feea  in  the  appendix. 


:] 


(>)  Geaeh  t.  Coppin,  3  Dowl.  74. 
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1»og  the  Sam  indoraed  on  the  said  writ,  together  with  the  sam  of  ten 
poiQ^to  answer  costs. 

i.  That  the  aaid  sererai  smns  hare  been  paid  into  the  handa  of  the 
proper  officer  of  Uus  hononrable  oonrt. 

3.  That  bail  abore  has  eince  been  duly  pnt  in  in  this  action  for  the 
»id  defeodanti  and  dnlj  perfected  [^or^  that  the  said  defendant  has  been 
dnlj  mdered  in  discharge  of  hia  bail  in  this  action  at  the  suit  of  the 
sbore-named  pbintt£] 

Sworn,  &C.  D.  A. 

If  the  defendant  fails  to  put  in  and  perfect  bail  in  due 
time,  the  plaintiff'  may  apply  to  the  court  (not  to  a  judge)  for 
Ai  money  to  be  paid  over  to  him,  such  payment  being  sub- 
ject to  such  deductions,  if  any,  from  the  sum  of  10/. 
depc^ted  and  paid  to  answer  the  cost«  as  aforesaid,  as  upon 
the  taxation  of  the  plaintiff  *s  costs,  as  well  of  the  suit  as  of 
his  application  to  the  court  in  that  behalf  may  be  found 
reasonable.  (*)  The  application  cannot  be  made  till  the 
time  for  perfecting  special  bail  has  expired ;  ^)  but 
where  the  defendant  does  not  perfect  bail  in  time  and  makes 
po  iffidayit  of  merits,  the  plaintiff  may  apply,  notwithstand- 
ing the  defendant  afterwards  render  ;(>)  though,  if  bail  has 
^n  perfected,  not  in  due  time,  but  before  the  money  is 
paid  oat,  the  coxurt  will  put  the  pl^tiff  to  elect  which 
security  he  will  haTe.(*)  The  court  will,  on  an  affidavit  of 
merits,  extend  the  time  for  perfecting  bail.(')  Where,  after 
the  time  for  perfecting  bail,  the  defendant  paid  an  additional 
102.  into  court,  under  7  &  8  Greo.  4,  c.  71,  s.  2,  before  the 
pl^tiff  applied,  the  court  refused  to  pay  out  ;(*)  but  where 
theplabtiff  has  got  out  the  money  before  the  additional  10/., 
^  Sea  of  special  bul,  has  been  paid  in,  the  court  will  not 
order  him  to  refund  on  the  ground  that,  owing  to  the  sheriff  ^s 
default,  the  10/.  could  not  be  paid  sooner.  (')  Where  the 
defendant,  having  been  arrestea  in  a  wrong  name,  paid  the 
debt  and  10/.  costs,  without  prejudice,  but  omitted  to  perfect 
^^  the  court  refused  to  pay  out.(*) 

The  application  must  be  made  on  an  affidavit,  which  is 


V)  43  Geo.  3,  c.  46,  s.  2. 

(*)  Row  T.  Softly,  6  Bing.  634;  '4  M.  &  P.  464;  Stamford  v, 
MeCann,  2  C.  M.  &  R.  632 ;  Stra/ord  v.  Love,  3  DowL  693. 
(*)  Newnum  t.  Hodgson,  2  B.  &  Ad.  422. 
(•)  Geac*  T.  Cmipin,  3  Dowl.  74. 

(•)  Parker  t.  Ttimer,  2  Chitt,  R.  71 ;  Geaeh  y.  Coppm,  3  Dowl.  74. 
0  Seharwifuki  t.  Peronnet,  8  DowL  229 ;  6  M.  &  W.  90. 
(/)  Bamah  t.  WUlit,  6  Dowl,  417 ;  4  Bing.  N.  a  311. 
(*)  Gfld/y  T.  Parsons,  6  Taunt  623. 
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the  same  as  that  made  on  the  defendant's  application,  aate, 
798,  down  to — 

3.  And  I  farther  say,  that  boil  abdre  has  not  been  put  m  io  this 
action  for  the  said  defendant  [^or,  that  bail  above  haa  been  pat  in 
in  this  action  for  the  said  defendant,  bat  has  not  been  perfeeted],  acr 
has  a  sam  of  lOl,  in  addition  to  the  said  snm  of  £  and  £        . 

been  paid  into  the  hands  of  the  proper  officer  of  this  hoDOorablfl  caoit, 
under  the  statnte  in  that  case  made  and  jnoTided. 

The  rule  must  be  served  on  the  defendant,  and  a  moticii 
is  afterwards  made,  on  affidavit  of  service,  to  make  the  rule 
absolute.  If  the  residence  of  the  defendant  is  unknown,  or 
he  has  gone  abroad,  the  rule  maj  be  stuck  up  in  the  Muster*) 
office,  by  leave  of  the  court  or  ajudge.(*) 

4.  Discharge  by  consent  of  Plaintiff  or  Sheriff, 

The  defendant  or  his  attorney  ma/  give  an  tindertaking  to 
the  plaintiff  to  put  in  bail,  either  by  way  of  a  bond,(^)  or  of 
a  simple  undertaking,  in  which  case  the  court  will  enforce  it 
by  attachment,(")  as  in  other  cases.  Such  undertaking  must, 
however,  be  given,  not  to  the  sheriff,  but  to  the  plsmtiffpi' 
his  attorney,  (^)  and,  if  by  a  third  person,  need  not  be  in 
writing,  within  the  Statute  of  Fraud8.(^) 

If  the  sheriff  dispense  with  taking  a  Irail-bond,  or  a  d^ 
sit,  he  is  liable  to  an  action,  though  not  untQ  the  eight  ^^ 
have  elapsed  for  putting  in  bail,  unless  actual  damage  is  ex* 
pressly  alleged  to  have  accrued.  (•)  And  if  the  sheriff  pcriiut 
the  defendant  to  go  at  large  on  his  promise  to  pay  the  debt, 
and  the  sheriff  is  obliged  to  pay  it  hunself,  he  cannot  recoTer 
the  amount  afterwards  from  the  defendant  by  aetiopC) 
The  sheriff  must  discharge  the  defendant  on  receiving 
authority  from  the  plaintiff  to  that  effect,  thouj^h  the  attor- 
ney may  lose  his  lien  thereby.(«)     So,  if  a  third  party  p«T 

(»)  Rule  P.  162,  H.  T.  1863.  See  Bunt  v.  McLaehkn^lW^- 
708 ;  Skackel  v.  Johnson,  7  G.  B.  865.  . 

C)  Hall  V.  Carter,  2  Mod.  304;  Pasteme  v.  Banton,  2  Sso»l. 
60. 

(»)  Ibid,  ;  Rogert  V.  Rewea^  1  T.  R.  418,  422.  ^ 

(«)  SedgtDorth  v.  Spicer,  4  East,  568;  Lnoia  t.  Knight,  8  Bd|- 
271 ;  1  Dowl.  261 ;  1  M.  &  Sc.  353, 

(»)  Jarmain  t.  Algar,  3  C.  &  P.  249. 

(«)  HandeU  v.  W/teble,  10  A.  &  £.  719. 

(')  Pitcher  v.  Bailey,  8  East,  171.  ^ 

(•)  Martin  v.  Francis,  2  B.  &  Aid.  402 ;  Bookham  ?.  iM»^ 
6  Moore,  497. 
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the  debt  and  oo8to  to  the  plaintiff.O)  But  the  sheriff  may, 
io  such  cases,  detain  the  defendant  a  reasonable  time  to  see 
ii  any  detamers  are  entered  against  him.(') 

fi.  JEscape  or  Rescue  of  Defendant. 

Kthe  defendant  escape,  and  the  escape  be  voluntary,  t.  e. 
with  o<nisent  of  the  sheriff,  the  sheriff  cannot  retake  him, 
^ess,  perhapa,  on  the  same  day.(*)  If  the  escape  be 
negligent,  u  e.  without  the    sheriff^s  consent,  see  arUey 

p.  598. 

ReKue,"] — U,  before  the  defendant  is  taken  to  prison,  he 
is  rescued  from  the  custody  of  the  bailiff,  the  sheriff  may 
make  a  return,  stating  the  rescue,  which  is  a  good  excuse.  (^^ 
l^Qt  a  rescue,  after  having  been  taken  to  prison,  is  no 
excu3e.(»)  The  rescuers,  in  such  a  case,  may  be  attached 
for  contempt, (*)  or  may  be  indicted,  or  are  subject  to  an 
sctkm  on  the  case  brought  by  the  plaintiff.  The  court  have 
permitted  a  party  who  has  been  returned  as  a  rescuer  to 
sbow,by  affi<!kiyit  in  mitigation  of  punishment,  that  there  had 
Ijeen  no  legid  arpe«t.(') 

6.  Proceedings  after  the  Discharge. 

If  the  defendant  do  not  give  bail,  nor  obtain  his  discharge 
^  uij  of  the  ways  mentioned,  he  remains  in  prison  until 
fioal  judgment.  If  he  has  been  discharged  by  the  sheriff 
^I'^^tgtTing  a  bail-bond  or  deposit,  and  bail  is  not  put  in 
^  perfected,  or  the  defendant  rendered,  the  plaintiff  may 
either  bring  an  action  for  the  escape  against  the  sheriff  or 
^ply  for  an  attachment  against  lum,  after  ruling  him  to 
return  the  writ  and  bring  in  the  body.  But  if,  as  is  gene- 
rally the  case,  he  gives  a  bail-bond  to  the  sheriff,  which 
contains  the  usual  condition  to  put  in  special  bail  in  eight 
%Si  and  this  is  not  done,  the  bond  is  forfeited,  and  the 


0)  fiimmer  y.  Turner,  3  Dowl.  601. 

C)  Taytor  t.  Brander,  1  £ap.  46. 

;')  Hodgmm  ?.  Mee,  3  A.  &  £.  766;  5  N.  &  M.  302. 

(*)  Hoiodm  ▼.  Standith,  6  C.  B.  604. 
^  (')  O'iVeiV  T.  Marton,  6  Bur.  2812 ;  Fermori.  PkilUps,  6  Moore, 
184;3B,4B.27.  -r-.  . 

„(')  Skeather  r.  HoU,  1  Str.  631 ;  Gobby  t.  Dewes,  10  Bing.  112: 
^,*»te  T.  Chappie,  4  C.  B.  628. 

^')  a  T.  Minify,  1  Str.  642. 
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plaintiff  hs8  his  option  of  proceeding  either  against  the 
aheriff  or  ag^inat  the  bail.  If  the  bau  given  to  the  sherif 
be  substantial  and  sufficient,  the  pliuntiff  may  obtain  an 
assignment  of  the  bail-bond,  and  bring  an  action  thereon 
against  such  bail  for  the  amount  sou^t  to  be  recovemi. 
But  if  he  prefers  proceeding  against  the  sheriff,  then  be 
must  rule  the  sheriff  to  return  the  writ  and  to  put  in  and 
perfect  special  bail,  or  to  put  in  bail  and  render  the  defend- 
ant, and  if  this  is  not  done,  the  plaintiff  maj  ^P^J  ^<^  ^ 
attachment  againat  the  sheriff  ,  The  plaintiff  howeter, 
cannot  take  both  these  courses,  but  must  elect  one  or  other, 
for,  after  serving  the  sheriff  with  a  rule  of  allowance  of  baO, 
or  suing  out  an  attachment,  the  plaintiff  cannot  take  an 
assignment  of  the  bond  and  sue  thereon. (*) 

(a)  Action  against  the  BaU  on  the  BaiUhond, 

Assignment  of  hail-bondJ] — Where  the  defendant  has 
given  a  bail-bond,  and  the  pliuntiff  considers  his  best  ooaise 
to  be  to  proceed  against  the  bail,  he  applies  to  the  sheriff 
for  an  assignment  of  the  bail-bond,  and  the  sheriff  is  bound 
by  statute  so  to  assign,  which  he  does  by  indorsing  the  bail- 
bond  in  the  presence  of  two  witnesses,  thus  :(*) 

Form  of  Assignment  of  Bail-bond. 

I,  the  within-named  sheriff  of  ,  hare,  at  the  request  of  A.B.. 

the  within-named  plaintiff,  assigned  to  him,  the  said  A.  B.,  the  bait* 
bond  within  written*  and  all  benefit  and  advantage  arising  there&nB, 
parsnant  to  the  statute  in  that  case  made  and  provided.  In  witow 
whereof  I  have  hereunto  set  mj  band  and  seal  of  office  this  ^J 

of  ,18    . 

Signed,  Beded  uid  delivered  by  the  within- 1    g  ^  ^^  ^  y 
named  sheriff  m  the  presence  of  j  ^^      i  \ 

W.  A, 
W.B. 

The  plaintiff  must  not  be  a  witness ;  (*)  and  the  witness^ 
need  not  both  si^^n  their  names  at  the  time  of  the  execa- 
tion.(*)    The  assignment  need  not  be  6tampedi(*)    If  the 


See  post^  p.  803,  st  aeq, 

4  Anne,  c  16,  s.  20. 

White  V.  Barrack,  1  M.  &  W.  424 ;  1  Tyr.  &  Gr.  764. 

rhillipa  V.  Barlow,  6  C.  &  P.  781 ;  I  6c.  322 ;   1  Bing.  N.  C 


BAIL— ASSIGNMENT  OF  BAIL-BOND.  803 

8heri£P  reftise  to  assign,  an  action  on  the  case  lies  against 
him.(')  Where  two  bail-bonds  have  been  taken,  two  writs 
having  been  sued  out  into  separate  counties,  the  plaintiff 
may  proceed  upon  the  first.  (')  The  plaintiff  cannot  compel 
an  assignment  after  service  of  the  rule  of  allowance  of 
bail,(')  or  afler  suing  out  an  attachment  against  the 
8heri£[^(*)  though  the  plaintiff  may  abandon  the  attachment 
and  take  the  assignment.  (^)  Nor  can  the  plaintiff  compel 
an  assignment  after  ruling  the  sheriff  to  brmg  in  the  body 
until  t-nat  rule  has  expired  ;(*)  nor  after  giving  time  to  the 
defendant  without  the  consent  of  the  bail.(')  But  he  is 
entitled  to  the  assignment  though  the  defendant  has 
rendered,  provided  he  has  not  duly  put  in  special  bail ;  for  a 
tnrrender  does  not  vacate  the  bond.(*)  The  assignment 
must  be  made  before  the  plaintiff  is  out  of  court  for  not 
declaring,(*^  though  he  may  sue  on  the  bond  after  that 
time.O*)  The  assignment  may  be  made  before  forfeiture,  (") 
thou^  the  action  on  the  bond  must  be  afterwards.  (^*} 

The  assignment  is  obtained  by  application  at  the  sheriff's 
office,  Red  Lion-square,  for  l^ddLesez,  at  the  Secondary's 
office,  Basinghall-street,  for  London,  or  at  the  office  of  the 
town  agent  of  the  sheriff  for  other  counties  respectively. 
The  under-sheriff  is  presumed  to  have  authority  to  make  the 
assignment,  (^*)  or  even  his  clerk,  in  the  name  of  the  sheriff.  (**) 
The  asngnment  of  the  bail-bond  discharges  the  sheriff,  but 
does  not  prevent  the  plaintiff  going  on  with  the  original 
action ;(")  nor  does  it  prevent  nim  excepting  to  the  bail 
when  the  bail  to  the  sheriff  become  bail  to  the  action.  0*) 


n)  Stamper  v.  Melbourne,  7  T.  K.  122. 

(«)  Buliock  V.  Morrit,  2  Taunt.  67;  Powell  r.  Eenderton,  1  Chitt. 
Bep.  392. 
(s)  Murray  y.  Dttrand,  1  Esp.  87 ;  Bow  y.  Locy^  1  Tamit.  119. 
(«)  Tidd.  300. 

(»)  PopU  T.  Wyait,  15  East,  215. 
(>)  Whittle  T.  Oldaker,  7  B.  &  C.  480. 
(')  Farmer  ▼.  Thorley,  4  B.  &  Aid.  91. 
(•)  Rodgeon  v.  Mee,  3  A.  &  £.  76o ;  o  Key.  &  M.  302. 
(»)  Sparrow  y.  Nayler,  2  W.  Bl.  876. 
Pigotte  y.  Trust,  3  B.  &  P.  221. 

ParadieerMoliday,^$Tii^  77 ;  Alttmr,  UnderhiU^l  Cr.  &  K. 
See  Detit  y.  Weston,  8  T.  B.  4. 
I*)  Gregson  y.  Heather,  2  Lord  Baym.  1455 ;  2  Str.  727. 
")  Wright  v.  Barrack,  1  T.  &  Gr.  764. 


492. 


0«)  JDoed.  James  y.  Brown,  6B.  &  Aid.  245;  Tidd,  164. 
(»»)  Eds  y.  CoUingridge,  11  M.  &  W.  61;    2  Dowl.  N.  S.764; 
BetU  y.  SmUh,  2  Q.  B.  113 ;  1  0.  &  D.  284. 
(w)  Bale  Pr.  86,  H.  T.  1853. 
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Wlien  action  may  be  brought  by  plaintiff, "] — The  pUmtiff, 
after  assignment  by  the  sheriff,  may  aae  on  the  bail-bond  in 
his  own  name,(^)  but  not  until  the  bail-bond  is  forfeited, 
t.  6.  where  bail  has  not  been  put  in  within  eight  davs  after 
the  capias  has  been  executed, (*)  or  not  been  duly  justified 
after  exception  taken  to  the  bail.(*)  The  action  majhe 
brought  after  justification  of  bail,  i£  the  rule  for  aUowanc? 
has  not  been  served  in  time,(^)  and  even  after  a  suzreoder. 
and  after  the  expiration  of  eight  days  from  the  arrest,  i!* 
special  bail  be  not  put  in,^*)  but  not  after  bail  have  been 
put  in  who  cannot  be  bail,  for  this  cannot  be  treated  ts  a 
nullity.  ('^  Nor  will  the  action  be  allowed  after  gross  ddty 
in  resortm^  to  this  remedy,  for  the  proceedings  will  be  set 
aside.  (')  Nor  pending  a  rule  to  bring  in  the  body  of  tbt 
defendant.(")  Nor  after  giving  time  to  the  defendant  sa  br 
taking  a  cognovit,  unless  the  bail  have  consented  to  reiuun 
liable  ;f ')  but,  in  such  a  case,  notice  that  the  cognotit  is 
unsatisfied  must  be  first  given. (*<^)  But  time  ^ven  to  the 
defendant  without  the  consent  of  bail  will  not  discfaarse  ihe 
latter,  where  the  assignment  has  been  taken  after  the  foifei- 
ture  of  the  bond.(") 

The  action  shocud  be  agiunst  all  the  bail  jointly,  or  it 
may  be  against  any  of  them  severally.  (") 

How,'] — The  action  is  commenced  by  writ  of  summoDsin 
the  usual  manner  against  the  bail,  either  jointly  or  severallji 
according  to  circumstances.  The  writ  should  not  be  issQ^ 
before  forfeiture  has  occurred.  The  action  must  be  broagbt 
in  the  same  court  as  that  out  of  which  the  original  writ 
issued.     The  venue  may  be  laid  in  any  county.  (")    Tbe 


J' 


-  Anne,  c.  16,  8.  20 ;  Bame*  v.  Keane^  15  Q.  B.  75. 
Hillary  ?.  Bowleif  5  B.  &  Ad.  460  ;  Hodg9oni.  Met,  ZLtl- 


(*)  Bond  V.  £«afu,  4  B.  &  C.  864 ;   Ewint  v.  BaU$^  2  Cr.  &  H. 
1*3. 

(«)  EUi9  T.  Batet,  2  Cr.  &  M.  143;   Bignold  v.  £m,  1  B.&  C 
285. 

r*)  Hodgaon  t.  A/m,  3  A.  &  E.  765. 

r«)  R.  T.  Sheriff  of  Surrey,  2  East,  181. 

:0  Surman  r.  Bruce,  10  Bine.  434 :  4  M.  &  Se.  184. 
»)  Rule  Pr.  87,  H.  T.  1853. 

[•)  Clift  T.  Qye,  9  B.  &  C.  422 ;  Surman  v.  Bruce^  10  Biog  ^^  • 
4  M.  &  Se.  184;  2  DowL  777. 

;»•)  Ihid. 

11)  Wooeman  t.  Price,  1  Cr.  &  M.  352. 

[^)  Knowlee  r.  Johnton,  2  DovL  653. 

[u)  Gregton  v.  Hether,  2  Str.  727;  2  LordBaym.  1455. 


BAIL— COMPELLINa  8HEBIFF  TO  PUT  IN  BAIL.   805 

defendant  cannot  be  held  to  bail  in  an  action  on  a  bail- 
bond,(^)  though  he  may  in  an  action  upon  the  judgment, 
when  obtained. (^)  Though  the  writ  is  not  specially  indorsed, 
if  judgment  gp  by  default,  final  judprment  may  at  once  be 
entered  up  without  any  writ  of  mquiry,(")  and  execution 
levied  for  the  debt  and  costs  in  the  original  action,  if  not 
exceeding  the  penalty,  also  for  the  costs  of  the  action  on  the 
bond  and  four  per  cent,  interest. 

As  to  setting  aside  or  staying  proceedings,  see  post. 

Action  on  baU-bond  by  the  sheriff.'] — The  sheriff's  officer 
who  took  the  bail-bond  may  sue  upon  it  in  the  name 
of  the  sheriff;  and  such  action  may  be  brought  in  any 
court.  (*) 

(5)  Compelling  the  sheriff  to  put  in  bail^  ^c] — If  the 
plaintiff  resolve  not  to  take  an  assignment  of  the  bail-bond, 
out  to  proceed  against  the  sheriff,  he  should  do  so  promptly, 
for  the  court  will  not  in  general  interfere  if  the  delay  has 
put  the  sheriff  in  a  worse  situation  ;(^)  and  yet  incon- 
veniences may  ensue  from  proceeding  too  quickly,  as  where 
the  time  for  putting  in  and  perfecting  bail  has  not  ex- 
pired.(«) 

Rvle  to  return  Tvrit — How  and  when^ — The  first  step,  if 
bail  has  not  been  put  in,  or  not  put  in  in  time,  is  to  rule  the 
sheriff  to  return  the  writ ;  or,  if  bail  has  been  put  in,  but 
not  justified,  then  the  course  is  to  except  to  the  bail,  and 
serve  a  notice  of  the  exception  before  ruling  the  sheriff  to 
return  the  writ.  The  mode  of  excepting  is  stated,  post. 
The  rule  to  return  the  writ  is  the  same  as  that  given,  ante^ 

F.  612,  except  as  to  the  name  of  the  writ  therein  mentioned, 
t  is  a  four  day  rule  on  the  Sheriffs  of  London  and  Middle- 
sex, and  upon  other  sheriffs  it  is  an  eight  day  rule.(')  "  No 
judge's  oraer  shall  issue  for  the  return  of  the  writ ;  but  a 
side -bar  rule  shall  issue  for  that  purpose  in  vacation  as  in 
term,  which  shall  be  of  the  same  force  and  effect  as  side-bar 


(1)  Brandon  t.  Robson,  6  T.  B.  336. 

(«)  Prendergtut  r,  Davis,  8  T.  R.  80 ;  see  also  450. 

'»)  Moody  T.  Pheasant,  2  B.  &  P.  446. 

«)  Rule  W.  83,  H.  T.  1863. 

*)  R.  T.  Sheriff  of  Surrey,  9  East,  467 ;  Hobhouse  v.  MiddledUch, 

Jhitt.  R.  68. 

•)  muchina  t.  Bird,  6  T.  R.  479 ;  Tidd,  310. 

')  Rale  Pr.  130,  H.  T.  1863. 
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rules  made  for  that  purpose  in  tenn.*'(^^  The  rale  taay  be 
obtained  immediatelj  after  the  execution  of  Uie  writ  of 
capias,  or  if  not  executed  at  the  expiration  of  a  calendar 
month  irom  its  date,  or  sooner  if  the  oourt  or  a  judse  so 
order.  The  rule  cannot,  however,  be  made  after  the  plaintifl' 
has  obtained  an  assignment  of  the  bail-bond,  (-)  luilesii 
such  assignment  is  invalid ;  (*)  nor  afler  accepting  a  cognomi 
or  other  security  from  the  defendant  without  the  sanctioo, 
express  or  implied,  of  the  sheriff.  (^) 

Rule  to  bring  in  the  body."] — ^After  the  return  of  c^ai  corpus 
if  bail  has  not  been  put  in  or  perfected  in  proper  time,  or  th« 
defendant  has  not  surrendered,  the  next  step  is  to  rule  the 
sheriff  to  bring  in  the  body,  or  if  bail  have  been  put  in,  bat 
not  justified,  notice  of  exception  should  be  served,  in  CRtier 
to  compel  a  justification.  This  is  a  side-bar  rule  vhich 
issues  in  vacation  as  in  term,  and  a  judge's  order  in  the 
former  case  is  unnecessary.  (^)  All  suchruks  on  the  ahen^ 
of  London  and  Middlesex  are  four-day  rules,  and  upon  otha 
sheriffs  eight-day  rules. (^)  ^*  In  case  a  rule  for  returning  a 
writ  of  capias  shall  expire  in  vacation,  and  the  sheriff  or  other 
officer  having  the  return  of  such  writ  shall  return  cepi  corpvs 
thereon,  a  rule  may  thereupon  issue  requiring  the  shenflf  or 
other  officer,  within  the  like  number  of  days  afler  the  servict^ 
of  such  rule,  as  by  the  practice  of  the  court  is  jMnescnbtHl 
with  respect  to  rules  to  bring  in  the  body  issued  in  term,  U> 
bring  the  defendant  into  court,  by  forthwith  putting  in  and 
perfecting  bail  above  to  the  action ;  and  if  the  sheriff  or 
other  officer  shall  not  duly  obey  such  rule,  an  attaclunent 
shall  issue  in  the  following  term  for  disobedience  of  such 
rule,  whether  the  bail  shall  or  shall  not  have  been  put  in 
and  perfected  in  the  meantime.'*(0  And  "  where  any  sheriff, 
before  his  going  out  of  office,  shaU  arrest  any  defendant, 
and  take  a  bail-bond,  and  make  return  of  ctpi  carpus^  he 
shall  and  may  within  the  time  allowed  by  law,  be  called 
upon  to  bring  in  the  body  by  rule  for  that  purpose,  notwith- 


(»)  Rule  Pr.  132,  E.  T.  1853. 

(2)  Hepworth  t.  Sanderson,  1  M.  &  Sc  64 ;  Ixuid  v.  AmabaUii, 
1  C,  &  J.  97. 

(>)  Brooke  t.  Stone,  1  Wils,  22^ 

(«)  R,  T.  Sheriff  of  Surrey,  1  Taant.  159 ;  Ruston  v.  BatjUid, 
3  B.  &  Aid.  204. 


(»)  Rule  Pr.  132.  H.  T.  1853. 
(•)  Rule  Pr.  130,  H.  T.  1863 
(0  Rule  Pr.  90,  H.  T.  1863. 
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standing  he  may  be  out  of  office  before  such  rule  shall  be 

grantecL^C) 

The  rule  should  be  issued  promptlj,  otherwise  an  attach- 
ment for  disobeying  it  will  be  refused ;  (*)  but  it  cannot 
issue  earlier  than  the  day  on  which  the  wnt  is  returned,  nor 
before  the  time  has  expired  for  putting  in  bail.(*)  Nor  can 
the  rule  issue  afler  judgment  recovered  against  the  sheriff 
in  an  action  for  an  escape ;  (^)  nor  after  the  defendant  has 
been  discharged  by  order  of  the  plaintiff.  (*)  The  rule  must 
be  served  within  a  reasonable  time.(*) 

Sheriff  obeying  ruZe.l — The  sheriff  must,  within  the  time 
limited  by  the  rule,  bnng  the  defendant  into  court,  or  put 
in  and  perfect  special  bail ;  and  it  is  not  enough  to  render 
the  defendant,  or  put.  in  and  perfect  special  bail  afterwards, 
though  before  an  attachment  is  moved  for  ;(^)  nor  is  it  any 
excuse  that  the  plaintiff  ^s  proceedings  are  stayed  by  an  in- 
junction obtaine<l  by  the  defendant.  (•)  "  Whenever  the 
plaintiff  shall  rule  the  sheriff  on  a  return  of  cepi  corpus  to 
bring  in  the  body,  the  defendant  shall  be  at  liberty  to  put 
in  and  perfect  bail  at  any  time  before  the  expiration  of 
such  rule ;  and  a  plaintiff  having  so  ruled,  the  sheriff  shall 
not  proceed  on  any  assignment  of  the  bail-bond  until 
the  time  has  expired  to  bring  in  the  body  as  aforesaid."('J 
The  sheriff  obeys  the  writ,  not  by  bringing  the  defend- 
ant in  person  into  court,  but  merely  by  showing  that  the 
defendant  is  in  custody,  (**)  or  that  haSL  have  been  put 
in,  and  he  has  rendered.(")     If  the  sheriff ^s  officer  nas 

Eut  in  bail  for  the  defendant,  these  may  immediately  take 
im  and  render  him  in  their    discharge, (**)  without  jus- 
tifying.CO 


(«)  Rale  Pr.  134,  H.  T.  1863. 
(s)  R.  T.  i>heriff of  Middietex,  IVowl  53. 
(*)  Pouehee  t.  Levieru  4  M.  &  Sel.  427;  Potter  Y.Marsden,  8 
East,  525 ;  Hulehina  t.  Bird,  5  T.  R.  479. 

;«)  Berwick  ▼.  Walton,  2  B.  ft  Aid.  623 ;  1  Chitt  R.  393. 

[^)  Hookham  t.  Monkton,  6  Moore,  497. 

(•)  n.  T.  Sheriff  of  Middleeex,  1  DowL  53. 


\ 


(V)  Bale  Pr.  90,  E,  T.  1853. 

(•)  R.  V.  Sheriff  of  Middleeex,  1  DowL  464. 

(•)  Bale  Pr.  89,  fl.  T.  1853. 

M)  Macleod  t.  Maraden^  Baniee,  32. 

")  A.  V.  Sheriff  ojf  MiddUeex,  8  T.  B.  464. 

»)  H  ▼.  Butcher,  Peake,  169. 

»)  B.  T.  Sheriff  of  MiddUtex,  7  T.  B.  627 ;  id.  4  Dowl  67a 

[O  L. — vol.  ii.J  4  ▲ 
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Attachment  for  disobedience.'] — An  attachment  Bes  ag&inst 
the  sheriff  for  disobedience,  even  though  he  has  gone  out  of 
office  before  the  rule  to  bring  in  the  body  is  granted.  (*)      If 
the  rule  to  bring  in  the  body  expire  on  a  day  in  tenxL,  the 
attachment  may  be  moved  for  next  day,(^)  or  if  on   the 
last  day  of  term,  then  on  that  day  at  the  rising  of  the 
court.  (')     If  the  rule  expire  in  vacation,  the  attachnH^ot 
may  be  moved  for  on  the  nrst  day  of  the  ensuing  term,  and 
it  is  immaterial  whether  before  that  time  the  sheriff  may 
have  put  in  and  perfected  bail.(*)     The  attachment  shoalii 
be  moved  for  promptly,  and  four  months*  and  three  months* 
delay  has  been  held  too  great ;  (^)  but  if  the  plaintiff  delay 
at  the  instance  of  the  sherifi^'s  officer,  the  sheriff  is  not 
discharged.  (•) 

The  attachment  is  moved  for  by  counsel,  on  an  affidavit 
setting  forth  that  the  rule  was  served  by  giving  a  copv  or 
the  onginal,(')  or  that  the  original  was  shown  at  the  time, 
and  that  no  bsul  has  been  put  in,  or,  if  put  in,  not  justified. 
If  the  affidavit  is  defective,  the  application  may  be  renewed 
on  an  amended  affidavit.  (") 

Form  of  Affidavit  of  Service  of  Rule, 

[Title  of  court  and  cause,'] 
I,  P.  A.  C,  of  ,  clerk  to  P.  A.,  gentleman,  attorney  for  the 

above-named  pluntiff  in  this  caase,  make  oath  and  say — 

1.  That  I  did,  on  ,  the  day  of  ,  [instant]  served. 

2.  That  no  bail  above  has  been  pat  in  for  the  defendant  in  tbn 
cause  [or  that  bail  above  has  been  pnt  in  for  the  defendant  in  this 
cause,  but  that  the  same  has  not  been  perfected.]  [If  m  C.  P.. 
addf  and  that  I  have  this  day  searched,  with  the  proper  offioer  of  the 
court,  for  that  purpose.] 

The  rule  for  an  attachment  is  absolute  in  the  first 
instance.  (') 

(>)  Kule  Pr.  134,  H.  T.  1863,an<tf,  pp.  800-7. 

(«)  n,  V.  Sheriff  of  Middlesex^  8  T.  E.  464 ;  1  Burr.  651  n. ; 
2  Saund.  61  d. 

(»)  R,  V.  Sherif  of  Surrey,  11  East,  691  ;  R,  v.  Sheriff  of 
Middlesex,  1  Dowl.  53. 

(*)  Rule  Pr.  90,  H.  T.  1853 ;  ante,  p.  806, 

(»)  R  V.  Perring,  3  B.  &  P.  151 ;  R,  j,  S/teriff  of  Surrey,  9  East, 

467. 

(«)  PopU  ▼.  Wyatt,  15  East,  215 :  R.  ▼.  Sheriff  of  London, 
1  D.  &  R.  163. 

(')  LeajY.  Jones,  3  Dowl.  315 

(•)  R,  V,  Smythies,  3  T.  R.  351. 

(•)  Rule  Pr.  168,  H.  T.  1863. 
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.  (c)  Settingaside  and  staying  proceedings,^ — ^The  proceedings 
will  be  set  aside  for  irregularity  according  to  circumstances, 
manj  of  which  have  been  already  stated,  and  which  it  is 
unnecessary  to  specify ;  thus,  where  the  action  on  the  bail- 
bond  is  commenced  too  soon ;  (»)  where  the  rule  to  bring  in 
the  body  is  sued  out  before  the  time  for  putting  in  bail  has 
expired.  (^)  So  where  an  action  has  been  brought  on  the 
bail-bond  contrary  to  good  faith.  (')  So  if  the  plaintiff  pro- 
ceed against  the  sheriff  or  on  the  bail-bond,  Knowing  that 
the  defendant  had  died  before  the  eight  days  for  putting  in 
bail  had  ex:pired.(^)  So,  in  some  cases,  where  the  defendant 
and  both  bail  have  become  bankrupts. (^) 

The  application  to  set  aside  must,  as  in  ordinary  cases, 
be  made  promptly.  It  is  not  necessary,  before  applying,  to 
put  in  bail  to  tne  original  action.  (*) 

The  court  may  stay  proceedings  on  bail-bonds,  where  the 
proceedings  are  perfectly  regular,  and  may  afford  by  rule 
such  relief  to  the  plaintiff  or  defendant  in  the  original  action, 
and  to  the  bail,  as  is  agreeable  to  justice  and  reason,  and 
such  rule  shall  have  the  effect  of  a  defeasance  to  the  bail- 
bond.  (')  The  court  will  also,  on  similar  principles,  relieve  the 
sheriff,  unless  he  has  been  guilty  of  some  breach  of  duty.(") 
In  all  cases  of  bailable  proceedings  under  the  act  1  &  2 
Vict.  c.  1 10,  the  proceedings  will  be  stayed  on  putting  in  or 
perfecting  bail,  or  payment  into  court  in  Heu  of  bail,  or 
render  and  payment  of  costs. (•) 

Proceedings  on  the  bail-bond  may  be  stayed  on  payment 
of  costs  in  one  action,  unless  sufficient  reason  be  shown  fbr 
proceeding  in  more.('^)  This  application  shoidd  be  made 
before  verdict. (") 

The  application  to  stay  cannot  be  made  until  either  bail  has 


(»)  AUton  ▼.  Underkill,  1  Cr.  &  M.  492;  ^non.  2  Chitt  R.  103. 

(*)  Rolfe  ▼.  Steele,  2  H.  Bl.  276. 

(»)  Sweeting  v.  Weaver^  11  Price,  734. 

(«)  See  R,  V.  SheHffof  Middlesex,  3  T.  E.  133;  R.  v.  Sheriff  of 
Essex,  8  Sc.  363. 

(*)  Streeter  ▼.  Scott,  2  Dowl.  362;  CouUon  y.  Hammond, 
2  B.  &  C.  626. 

(•)  Heath  T,  Gurley,  4  Moore,  149. 

(0  4  &  5  Anne.  c.  16,  s.  20. 

(•)  R.  ▼.  Sheriff  of  Surrey,  7  T.  R.  239  ;  Todd  t.  Jacob,  2  B,  &  Aid. 
354;  /?.  ▼.  Sheriff  of  Kent,  2  M.  &  W.  316. 

(»)  Bde  ▼.  CoUingridqe,  11  M.  &  W.  61;  2Dowl.  N.  S.  764;  R,  ?. 
Sheriff  of  MiddUsex,  15  M.  &  W.  146. 

(»•)  Etule  Pr.  85,  U.  T.  1853. 

0>)  Johnson  t.  Macdonald,  2  Dowl.  44. 
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been  perfected(i)  or  put  in,  and  tbe  defendant  rendered,  or 
money  is  paid  into  court  in  Hen  of  bail.  But  the  application 
may  be  nutde  on  the  same  day  the  bail  jnstifies:  (*)  and  it  has 
been  made  even  after  execution  sued  out,  and  execution  iasned 
against  the  bail.(')  When  the  application  to  stay  pro- 
ceedings is  made  by  the  bail,  the  court  camiot  impose  temu 
00  the  defendant.(^) 

AffidamL'] — ^^  No  rule  shall  be  drawn  up  for  setting  aside 
an  attachment  regularly  obtained  against  a  sheriff  for  not 
bringing  in  the  body,  or  for  staying  proceedings  regularly 
commenced  on  the  assignment  of  any  bail-bond,  onless  the 
application  for  such  rule  shall  (if  made  on  the  part  of  the 
onginal  defendant)  be  grounded  on  an  affidavit  of  merits  ; 
or  (if  made  on  the  part  of  the  sheriff  or  bail,  or  any  officer 
of  the  sheriff)  be  grounded  on  an  affidavit,  showing  that 
such  application  is  really  and  truly  made  on  the  part  of  the 
sheriff  or  bail,  or  officer  of  the  sheriff  ^as  the  case  may  be), 
at  his  or  their  own  expense,  and  for  his  or  their  indemnity 
only,  and  without  collusion  with  the  original  defendant.'^O') 
The  affidavit  on  setting  aside  an  attachment  must  be  intitoled 
**  The  Queen  against  the  Sheriff  of  ,  in  a  cause  of 

A.  B.  17.  C.  D.  ;*^  on  setting  aside  proceedings  on  the  bail- 
bond,  it  must  be  intituled  in  the  original  action  or  in  the  action 
on  the  bond.(*)  If  it  is  an  affidavit  of  merits,  it  must  he 
positively  stated  that  there  is  a  *^good  defence  on  the 
merits.'XO  If  the  attorney  of  the  defendant  makes  the 
affidavit,  he  must  so  describe  himself;  (*)  but  if  it  is  made 
on  behalf  of  the  bail,  this  need  not  be  stated,  provided  it  is 
stated  there  is  a  good  defence  on  the  merits. (*)  It  seems 
all  the  bail  must  make  the  application.(>*)  It  is  not  sufficient 
to  say  the  application  is  for  their  ^'  own,*'  or  thdr  ^*  only  ^ 

(n  Heath  v.  GurUy,  4  Moor^  149. 

(>)  ShatD0  T.  Johnstone,  2  Chitt  R.  108. 

(>)  Lepine  ▼.  Barrett,  8  T.  B.  223. 

(«)  CaU  y.  Thelwell,  3  DowL  443 ;  1  Cr.  M.  &  E.  780 ;  Gmie  ?. 
HaytDorth,  6  Dowl.  323. 

(0  Bole  Pr.  88,  H.  T.  1853. 

(•)  Lines  ▼.  Chetwood,  1  Dowl.  321 ;  2  Cr.  &  J.  332 ;  Ktify  r. 
Wrother,  2  Chitt  B.  109.  In  the  &  P.  it  is  intitoled  in  the  actLoa  on 
the  bond ;  Ham  ?.  Phiieox,  7  Moore.  52;  ibid,  600. 

(')  Grottiek  ▼.  Bailey,  5  B.  &  Aid.  703 ;  Latu  t,  Isaaet^  3  Dowl 
652 :  Crosby  ▼.  Innes,  6  Dowl.  566. 

(•)  Bonne/or  ?.  Rvssel,  6  Dowl.  546. 

(•)  Bell  ▼.  Taylor,  1  Chitt.  B.  572. 

Q^)  Ridgway  ▼.  Porter,  3  Dowl.  443 ;  Dawson  v.  CuU^  2  Cr.  &  J. 
671, 
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indemnity,  or  for  their  "  protection.'XO     The  court  will 
sometimes  give  time  to  produce  an  amended  affidavit.  (*) 

When  the  rule  is  made  absolute,  an  appointment  should 
bo  obtained  from  the  Master  to  tax  costs,  which  should  be 
forthwith  paid,  otherwise  the  rule  will  not  be  a  stay  of  pro- 
ceedings. 

Proceedings  in  original  action  after  stagl\ — Where  the 
proceedings  have  been  stayed  generally,  on  payment  of  costs, 
the  defendant  may  plead  his  bankruptcy  m  bar  to  the 
original  action,  (*)  but  not  in  abatement. (*) 

When  the  defendant  pays  the  debt  and  costs  in  the  action 
against  him,  the  proceedings  against  the  bail  will  be  stayed 
on  payment  of  the  costs  in  the  action  against  them.(^) 

'^  In  all  cases  where  the  bail-bond  shall  be  directed  to  stand 
as  a  security,  the  plaintiff  shall  be  at  liberty  to  sign  judgment 
upon  it."(*) 

When  stay  or  setting  aside  refused.'} — ^If  the  sheriff  fail  to 
set  the  attachment  aside,  he  must  pay  the  whole  debt  and 
costs  in  the  original  action,  and  the  costs  of  the  attachment.  (') 
Though  he  in  general  is  reimbursed  by  his  bailiff,  he  can 
maintain  no  action  against  the  defendant  for  money  paid,(^) 
nor  detain  the  defendant  in  custody.  (') 

If  the  bail-bond  be  not  set  aside  or  stayed,  the  bail  must 
pay  the  debt  and  costs  of  the  original  action,  together  with 
the  costs  of  the  action  against  the l)ail.(^^) 

7.  Fees  of  Sheriff. 

These  are  stated  at  the  end  of  this  volume,  along  with  the 
sheriff  ^s  fees  in  other  proceedings. 


t »)  CuU  ▼.  Thelwell,  3  Dowl.  443 ;  R.  r.  Sheriff  of  Cheihire,  6  Dowl. 
709 ;  3  M.  &  W.  605 ;  R.  t.  Sheriff  of  Middlesex,  8  A.  &  E.  938. 

(»)  R.  T.  Sheriff  of  Cheshire,  3  M.  &  W.  605 ;  Merryman  r.  Quibble, 
1  Chitt  K.  117 ;  but  see  R.  v.  Sheriff  of  Middlesex,  8  A.  &  E.  938. 

(*)  Sainsbun/  v.  Gandon,  3  M.  &  B.  16. 

i*)  Anon.  2  Salk.  519. 

(•)  Belts  ▼.  Smyth,  2  Q.  B.  113. 

EEule  Pr.  84,  H.  T.  1853. 
A  ▼.  Sheriff  of  Devon,  1  B.  &  Ad.   159;   -R.  v.  Sheriff  of 
lesex,  15  M.  &  W.  146 ;  3  D.  &  L.  472. 


f  M  Pitcher  r.  BMUy,  8  East,  I7I. 


Rimmer  t.  Turner,  3  Bowl.  601.  See,  where  the  bailiff  paid 
the^  money,  and  recovered  from  a  defendant,  whose  misconduct  caused 
the  loss,  and  who  specially  promised  an  indemnity,  White  ▼.  Laroux, 
1  M.  &  M.  347. 

((•)  Stevenson  v.  Cameron,  8  T.  B.   28;   Mitchell  v.  Gibbons, 
1  k.  Bl,  76. 
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CHAPTER  XVn. 


SPECIAI.   BAIL. 


I.  Bail  in  town. 

(a)  Who,  and  how  manj*. 

(b)  In  what  cases. 

(c)  Bj  whom,  when  and  how 
pat  in. 

(d)  Notice  of  and  accepting 
or  excepting  to  bail. 

(e)  Jostification  of  bail. 


2.  Bail  in  the  oonntry. 

3.  Patting  in  bail  when  defendant 

in  cnstodj. 

4.  Paying  money  io  lien  of  baiL 

5.  Liability     and     discfaai;ge    ef 

special  bail. 

6.  Prooeedinfcs  against  baiL 

(a)  Bail  in  enor. 


(a)  Who,  and  haw  many,'] — Spedal  bail,  or  bail  sbore,  are 
the  persons  who  undertake  to  be  responsible  for  the  deifea- 
danVs  paying  the  debt  and  costs  which  maybe  found  due,  or 
rendering  himself  to  the  keeper  of  the  Queen's  prison.  The 
bail  must  be  not  less  than  two  in  number.  (0  It  is  ixregular 
to  give  notice  of  more  bail  than  two ;  (*)  but  the  ooort  or 
a  judge  in  heayy  cases  will  allow  more.(') 

The  chief  qualification  of  a  bail  is  that  he  possesses  suffidt^it 
property  to  satisfy  his  recognizance,  and  which  mi^t  be 
made  ayailable  for  that  purpose.  Hence,  in  generu^  any 
one  may  be  bail  who  is  a  nousekeeper  or  freeholder^  and  is 
worth  aouble  the  amount  sworn  to  oyer  and  above  what 
will  pa^  his  just  debts,  and  over  and  above  every  other  sum 
for  which  he  is  then  bail,  except  when  the  sum  sworn  to 
exceeds  1,000Z.,  when  it  shall  be  sufficient  in  the  bail  to 
justify  in  1 ,0002.  beyond  the  sum  sworn  to.(^)    But  no  person 


(>)  Stewart  ▼.  Biahop,  Barnes,  60 ;  I  Chitt  &  602  n. ;  Whites 
bail,  6  Dowl.  133. 
(«)  Rule  Pt.  91,  H  T.  1863. 


(*)  Easier  ▼.  Edwards.  I  Bowl.  39 :  1  Sel.  169. 
(0  Bules  Pr.  98, 101,  H.  T.  1863. 
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ean  be  80,  who  is  indemnified  for  so  doing  by  the  defendant's 
attorney ;  (>)  nor  can  the  bail  be  (except  for  the  purpose 
of  rendering)  a  practising  attorney,  or  clerk  of  a  practising 
ftttorney,  or  a  sheriff  *8  officer,  baitiff,  or  person  concerned  in 
the  execution  or  process,  and  such  bail  may  be  treated  as  a 
DoDitj;  (>)  nor  can  a  peer  or  other  person  priyileged  from 
UTest.(')  Further  qualifications  of  these  general  rules  are 
stated  more  fiillj  post,  "^  Opposing  Justification.^' 

(Ji)  In  what  cases,'] — Special  bail  must  be  put  in  in  all 
cases  where  the  defendant  has  been  once  arrested  and  is  at 
lailge ;  but  if  the  defendant  has  made  a  deposit  with  the 
sbmff  rmue,  p.  797),  he  majr,  in  lieu  of  puttins  in  special  bail, 
allow  that  deposit  to  be  paid  into  court,  and  must  also  pay 
10^  additional,  as  a  security  for  costs,  and  enter  appearance 
to  the  writ  of  summons ;  or  if  he  has  not  made  any  deposit 
vitli  the  flheriff,  he  may,  in  lien  of  putting  in  special  bail,  pay 
at  once  into  court  the  sum  indorsed  on  the  writ,  and  20l 
QKTe  as  a  security  for  costs.0)  K  the  plaintiff,  afiter  being 
^iscfaarged  on  giving  a  bail-bond  to  the  sheriff,  put  in 
speaal  bail  within  the  eight  days  after  the  arrest,  and  the 
sheriff  choose  to  accept  of  the  surrender  (which  he  is  not 
booodto  do),(^)  this  prevents  proceedings  on  the  bail-bond*  (*) 

(0  By  v^om  put  in.] — Special  bail  may  be  put  in  by  the 
^^efendaat  or  his  attorney,  or  by  the  sheriff;^')  or  by  the  bail  to 
the  sherifl^  (*)  and,  it  seems,  no  order  to  cnange  an  attorney 
u  required  for  this  step,(*)  and  if  the  sherifi  has  already  put 
m  and  jmtjj^  ^^  1^^  defendant  may  stiU  have  his  luso 

^^^put  %nS\ — Bail  may  be  put  in  after  the  writ  is  issued, 

0}  Bale  Pr.  93,  H.  T.  1853;  yet  he  may  bo  indemnified  by  any 
^«r  pcnoB,  Ntat  t.  AUm,  1  B.  &  P.  21 ;  ao  one  who  ia  to  receire  a 
^^jarim  on  the  anm  awom  to  cannot  be  bail,  FoxatTs  baiL 
rD.4B.783. 

^  Bale  Pf .  94,  H.  T.  1858. 
.r)  Duncan ?.  BUI,  1  D.  ft  B.  126;  Graham t.  Stewati, 4 Tknnt 
2*9;  Us*'#ftfla,lDowL  124. 

*)  7  &  8  Geo.  4,  c.  71. 

y)  flamtbon  t.  Wibon,  1  Eaat,  383. 

p  PUmptofij,  H(noeU,lOEut,lQO;Hoda8(mf.Mee.ZJL  ft  £. 

o;  5N.  ft  ]£.  302 

O  Wheeler  t.  Bankm,  1  Chitt.  R,  81. 

5;)  Berehere  ?.  Corson,  2  8tr.  876. 

n  ^^mer  t.  Bwghton,  2  B.  ft  Aid.  604 ;  aeo  2  Chitt  B.  76. 

W  Wheekr  t.  Rardan,  1  Chitt  B.  81. 
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though  there  has  been  no  arrest. (^)  Bat  it  must  in  all  cases, 
where  the  arrest  has  taken  place,  be  put  in  within  eight 
days,  inclusive  of  the  day  of  arrest.  (*)  It  seems,  if  the  last 
day  be  a  Sunday,  Christmaa-day,  Good  Friday,  or  a  day 
appointed  for  a  public  fast  or  thanksgiving,  it  is  not 
reckoned ;  (*)  though  the  defendant  may  put  in  bail  on  a 
dies  won,  unless  it  be  a  Sunday.(*)  Where  the  last  daj  was 
Easter  ^londay,  the  court  held  the  time  extended  to  the 
Wednesday  following.(^)  Bail  must  be  put  in  as  usual  in  the 
long  vacation. (•)  Bail  may  be  put  in  any  time  during  the 
suit,  and  even  after  final  judgment,  and  before  defendant  is 
charged  in  execution ;  (')  but  they  cannot  justify  after 
charge  in  execution. (")  The  time  for  putting  in  bail  may 
be  enlarged,  if  a  summons  be  taken  out  at  the  jud^^s 
chambers,  returnable  before  the  expiry  of  the  time  for  putting 
in  bail.(*)  An  affidavit  is  generally  necessary  for  this 
purpose,  setting  forth  the  grounds  of  the  application.  Where 
a  rule  for  staving  the  proceedings  has  been  obtained  and  is 
discharged,  the  tlefendxmt  has  not  the  same  number  of  davs 
to  put  m  bail  after  the  discharge  of  the  rule  as  he  would 
have  had  if  no  rule  had  been  obtained,  but  he  ought  to  be 
prepared  immediately  after  the  rule  is  discharged,  t.  «.,  oa 
the  same  day,  to  put  in  bail,  or  he  may,  during  the  pendency 
of  this  rule  tor  a  stay,  put  in  bail  without  prejudice.  (^*) 

How  hail  put  in.] — In  town,  bail  is  put  in  before  a  jodge 
at  chambers,  or  during  vacation  before  a  judge  at  his  houf«, 
or  before  a  commissioner  appointed  under  1  &  2  Vict.  c.  45, 
8. 4,  to  take  bail ;  in  the  country',  it  is  put  in  before  a  oommb- 
aioner,  or  a  judge  of  the  superior  courts  on  circuit.  It  is 
generally  put  in  de  bene  esse,  t.  e.,  subject  to  the  objection 
of  the  plaintiff,  or  with  the  plaintiff  ^s  consent  it  may  be  pat 
in  absolutely.     The  defendant  goes  with  his  bail  to  the 


»)  Evans  v.  Sweet,  9  Moore,  556;  2  Bing.  271. 
(«)  1  &  2  Vict.  c.  110,  8.  4 ;  2  WUl.  4,  c.  39,  a.  10 ;  Grant  v.  GtNu, 

1  Hodg.  56. 

(»)  Rule  Pr.  174,  H.  T.  1853, 

(*)  Baddeley  v.  Adams,  5  T.   R.  170;   see  Bennett  v.  Potter, 

2  C.  &  J.  622. 

(»)  Alston  T.  Undershill,  1  Cr.  &  M.  492. 

(•)  2  Will.  4,  c.  39,  8.  11;  WoUaston  ?.  WrighL  2  BowL  286; 
4  Cr.  &  M.  333. 

Q  Stantmi*s  bail,  2  Chitt.  R.  73. 

Q)  Bircham  v.  Chambers,  11  Moore,  343. 

(•)  Joyce  v.  Pratt,  6  Bing.  377. 

(M)  St,  Hanlaire  v.  Byam,4  B.  &  C.  970:  Bugkes  v.  WaJden, 
6  B.  &  C.  770.  ^  ^^ 
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jadge*8  chambers  with  a  bail-piece  filled  up,  a  form  of  which 
am  be  had  at  a  law  stationer^s.  The  judge's  clerk  takes  the 
baH,  i.  e.,  he  formallj  asks  them  whether  they  jointly  and 
eeverallj  undertake  that  if  C.  D.  is  condemned  in  the 
actioa,  he  shall  satisfy  the  costs  and  condemnation,  or 
render  himself  to  the  Queen's  prison,  or  they  will  do  it  for 
him.  The  bail  then  absent  in  the  Queen's  Bench  and  Com- 
mon Pleas ;  and  they  also  sign  the  bail-piece  in  the  Exche- 
quer. The  bul-piece  is  afterwards  signed  by  the  judge.  In 
the  Queen^s  Bench  it  is  filed  and  entered  in  thebail-book,and 
remains  at  the  judge's  chambers  until  the  bail  are  perfected. 

Form  of  Bail-piece. 

In  the  Q.  B. 
Oo  the        day  of  ,  a.d.  18    . 

\ihe  eoumty  m  the  yfrW]  to  wit.    C.  D.  is  delivered  to  bail  open 
%  cepi  corpmB,  to 

B.  B.)  of  , 

and 
T.  B.,  of  , 

At  the  SQtt  of  A.  B. 
Bafl  for  £         ,  by  order  of  ,  [name  of 

jmige  wko  madt  the  order  to  hold  to  bailJ] 
D.  A.,  of         ,  attorney  for  defendant 
Taken   aod  adniowledged  oooditionally  at  my  chamberB,  in  Bolls 
Giidfloa,  this        day  of  ,  A.  D.  18    ,  before  me, 

[^Jvdgtt'i  $ignature,'](}) 

BeqtagUesofbaU'pieee,'] — ^Thc  bail-piece  should  state  accu- 
rately the  date  and  the  counlr ;  (')  the  title  of  the  court  and 
cause ;  ('^  the  sum  sworn  to :  (^)  the  names  of  the  parties ;  (^^ 
or  that  the  defendant  was  arrested  under  a  wrong  name.(*3 

r*^  In  the  Common  Pleas,  the  body  of  the  bail-piece  mns  thus  : 
"  Wiit  of  emae  against  G.  D.,  late  of  ,  at  the  enit  of  A.  B.,  for 

£  IB  debt  [or  promiiea,  &c.l  Dated,  &c.  The  bail  areB.  B.,of 
,  aad  T.  B.,  of  ,  each  of  whom  is  bound  in  £  ."  In 
the  Sxeheqner,  the  body  of  the  bail-piece  is,  "  C  D.  is  delirered  to 
bafl  npon  a  eejn  eorfnu,  to  B.  B.,  of  ,  and  T.  B.,  of  ,  at 

the  suit  of  A.    [Then  the  bail  eign  their  names J*'\ 

(')  Smithi,  MiUer.TS,  B.  96 ;  see  Bridgeri.  Smith,  3 M.  &  Sel. 
532. 

(«)  Hafft  baa,  1  Chitt.  B.  79. 

{*)  Facet  ▼.  Vanthiennen,  Banes,  59. 

m  Hotf  ?.  Frank,  1  M.  &  Sel.  199 ;  Fenton  t.  Rugglee,  1  B.  &  P. 
3dd ;  Anon.  1  Moore,  126. 

(•)  Bote  ▼.  Finch,  2  Wile.  393 ;  Smithion  t.  Smith,  Willes,  462  ; 
R,  T.  Sheriff  of  Suffolk,  4  Taunt  818.  Bat  if  the  bail-piece  give  the 
defendast  a  wrong  name,  and  the  notice  of  bail  states  his  right  name,  it 
ia  eBOBgfa,  Anon.  2  Chitt  B.  81. 
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Application  may  be  made  in  most  cases  to  the  court  to 
amend.  The  court  has  refused  to  amend  the  bwl-picce 
without  the  consent  of  the  bail.(*) 

(d)  Notice  of  hail,  when,  and  by  and  to  tchom.'] — ^Where  bail 
is  put  in  merely  to  render,  no  notice  to  the  other  side  is, 
perhaps,  necessary  ;  (*)  but'when  bail  is  put  in  conditionally. 
It  is,(*)  and  should  be  served  forthwith,  and  before  the  time  for 
putting  in  bail  has  expired.  Sometimes  the  bail  arc  justified 
when  put  in,  in  which  case  four  days^  previous  notice  must 
be  given  "  before  eleven  o^clock  in  the  morning,  and  ex- 
clusive of  Sunriay,"  subject  to  the  plaintiff's  right  to  extend 
the  time.(^)  The  notice  is  served  m  the  usual  way  upon  the 
plaintiff  in  person,  or  on  his  attorney,  if  he  haa  one.  llie 
notice  should  be  given  by  the  defenaant's  attcjmey,  though 
the  attorney  for  the  sheriff's  bail  may  give  it  without  any 
previous  order  to  change  the  attorney.  (*) 

IIow.^ — The  notice  must  be  in  writing,  and  intituled  in 
the  court  and  cause.  (*^  It  must  truly  state  the  names  and 
descriptions  of  the  bail ;  thus,  it  is  improper  to  describe,  as 
being  a  gentleman,  a  baker,  or  *^  Scotch  ale  agent,^  or 
*'  clerk  in  a  mercantile  house  ;'X0  though  a  sentleman  may  be 
a  proper  description  for  a  schoolmaster  or  clerk  in  the  co^om 
house  or  post  office. (*)  '^  A  manufacturer**  is  too  Tague 
a  description ;  (•)  but  not  a  shopkeeper,  or  yeoman. (»♦)  If 
two  persons  of  the  same  name  reside  together,  the 
**  younger,"  or  "  elder,"  must  be  added."(") 

*^  Every  notice  of  bail  shall,  in  addition  to  the  descriptions 
of  the  bail,  mention  the  street  or  place  and  number,  if  any, 
where  each  of  the  bail  resides,  ana  all  the  streets  or  places 
and  numbers,  if  any,  in  which  each  of  them  has  been  resident 


\ 


n)  Bingham  v.  Dickie,  STftnnt  814. 

»)  WiUon  ▼.  Grijin,  2  C.  &  J.  683. 

,»)  Tidd,  253  ;  Grant  v.  Gibbs,  1  Hodg.  66. 

(«)  Rule  Pr.  96,  H.  T.  1853,  post,  "  ^otice  of  Justification.** 

(ft)  Plomer  v.  Houghton,  2  B.  &  Aid.  604. 

(«)  Anon,  2  Chitt.  R.  77  :  Und.  81. 

(')lFoorf  V.  Chadwick,  2  Taunt  173;  Anon,  1  Chltt.  R,494; 
ibid.  76;  Mo9a  ▼.  Heaviaide,  9  D.  &  R.  772;  FUmmingU  bail, 
ICr.  &M.  Ill;  /6irf.  601. 

(«)  V.  Paaman,  5  Taunt.  769 ;  Anon,  1  Chitt.  R,  494 ;  Wood 

V,  Ray,  2  Dowl.  692. 

(•)  Feamley'a  bail,  1  Dowl.  40 ;  see  3  Dowl.  87. 

(»•)  Lanyon't  bail,  3  Dowl.  87. 

(")  Smith  T.  Mellon,  6  Taunt  864. 
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at  any  time  within  the  last  six  months,  and  whether  he  is  a 
housekeeper  or  freeholder."Q)  The  notice  should  also  state 
correctly  the  judge  before  whom  the  bail  was  put  in,(^)  but 
need  not  state  where  the  bail  was  put  in. 

^*  Notice  of  more  than  two  bail  shall  be  deemed  irregular, 
unless  by  the  order  of  the  court  or  a  judge."(*)  The  rule  or 
order,  when  necessai^^,  should  be  obtained  and  served  at  the 
same  time  as  the  notice.  (^)    The  following  is  a 

Form  of  Notice  of  putting  in  Bail. 

In  the  Q.  B.  ["  C.  P.,"  or  "  Excb.  of  P."] 

Between  A.  B.,  plaintiff, 
and 
G.  D.  defendant. 

Take  notice,  that  special  bail  baa  this  day  been  put  in  in  the  abo^^ 
Cause  for  tbe  defendant,  before  the  Honourable  Mr.  Justice  ,  [or 

haron]  at  his  chambers,  in  Bolls  Gardens,  London,  and  the  names, 
descriptions,  and  particulars  of  and  relating  to  such  bail  are  as  follows. 
One  of  the  said  bail  is  B.  S.,  of  Ko.        ,  street,  ,  in  the 

oounty  of  ,  who  is  a  housekeeper  there,  and  who  Is  also  a  free- 

holder of  a  messuage  and  land  in  the  parish  of  ,  in  the  county 

of  ,  and  which  is  now  in  the  possession  of  T.  T.,  as  his  tenant, 

and  the  said  B.  S.  did  reside  from  or  about  the        day  of  last, 

until  or  about  tbe        day  of  last,  at  No.        ,  street, 

in  tbe  county  of  ,  and  at  the  latter  date  he  removed  from  thence  to 
No.       ,  street,  in  the  county  of  ,  where  he  resided  until  or 

about  the  day  of  la;it,  when  be  removed  to  No  ,  street,  , 
in  the  county  of  ,  and  from  that  time  the  said  B.  S.  has  resided 

there  continually  till  this  day.  The  other  bail  is  B.  T.,  of  No.,  &c 
\^ff  €M  affidavit  of  sufficiency  accompany  the  notice ,  as  stated  post ^ 
p.  81  A,  tJien  add, "  And  further  take  notice,  that  the  said  B.  S.  and  B.  T. 
have  duly  made  and  sworn  to  the  affidavits,  which  accompany  this 
notice  for  your  perusal,  and  copies  of  which  affidavits  are  herewith 
left."]     Dated  this        day  of  A.  d.  18       . 

To  P.  A.,  &C.  Yours,  D.  A,,  &c. 

If  it  is  intended  that  the  bail  should  justify  at  the  same 


(0  Rule  Pr.  97,  H.  T.  1853. 


necessary  on  the  application  for 
the  order,  and  should  state  the  sum  for  which  defendant  has  been 
arrested,  and  that  "  tbe  said  alleged  debt  being  so  large,  I  am  unable 
to  procure  two  persons  rej^pectively  able  and  willing  to  swear  that  he  is 
worth  double  the  sum  sworn  to  in  this  action,  over  and  above  what  will 
pay  his  just  debts,  but  that  P.  B.  is  able  and  willini^  to  become  and 
justify  as  bail  for  me,  to  the  nmcunt  of  double  the  sum  uf  £  '  ,  and  that 
Q.  B.,  ^c,  [stating  the  several peraons,and  the  amount  each  under* 
takes]  as  they  have  respectively  informed  me,  and  ad  i  verily  believe.'. 
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time  they  are  put  ia  as  stated  ante^  p.  815.    Hie  foUowm^ 
may  be  the 

Form  of  Notice  that  Bail  will  he  put  in  andjvtsHfied 

at  the  same  time. 

Take  notice,  that  special  bail  will  be  pat  in  in  this  eanas  for  the 
defendant,  on  the         day  of  next  [or  instant]  in  open  eoart,  as 

Weetminster  Hall,  and  will  at  the  same  time  justify  tbeoas^Tes  [or  ^  «iU 
be  pat  in,  &c.,  and  will  on  the  same  day,  at  the  hoar  of  of  tiie  dock 
in  the  forenoon,  justify  themselves  before  the  Honoarable  Mr.  Justice 
,  or  soch  other  jadp^e  as  shall  be  then  sitting,  at  his  efaaaatm,  ia 
Bolls  Garden,  London,*']  as  good  and  enfficient  bail  for  the  defouiaat  in 
this  oaose.  And  farther  take  notice  that  the  names  and  descriptions 
of  the  said  bail,  &c«  [as  i»  previous /orm.'] 

J£  the  notice  is  defective  or  irregular,  it  will  be  a  good 
ground  for  opposing  the  justification,  and  exempting  the 
plaintiff  from  paying  the  costs ;  but  he  cannot,  in  general., 
treat  this  as  a  nullity.  P)  The  court  will  allow  the  defect  to 
be  amended,  where  tne  opposite  attorney  has  not  been 
misled. 

Affidavit  of  justification  with  notice  ofbaU.'] — "  If  the  notice 
of  bail  shall  be  accompanied  by  an  affidavit  of  each  of  the  bail, 
according  to  the  following  form,  and  if  the  plaintiff  after- 
wards except  to  such  bail,  ne  shall,  if  such  baU  are  allowed, 
pay  the  costs  of  justification ;  and  if  such  bail  are  rejected, 
the  defendant  shall  pay  the  costs  of  opposition,  unless  the 
court  or  a  judge  thereof  shall  otherwise  order.'^(*) 

Form  of  Affidavit  of  Justification  referred  to. 

In  the  Q.  B.  ['*  C.  P."  or  "Exch.  of  P."] 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendanL 
I,  B.  B.,  one  cf  the  bail  for  the  above-named  defendant,  make  oath 
and  say — 

1.  That  I  am  a  hoosekeeper  [or  freeholder,  as  the  ease  mag  be]* 
residing  at  ,  [describing  particularly  th»  street  or  ptaocj  and 

mmber^  if  any']  ;    that  I  am   worth    property  to  the    amoont   cf 
£  i[the  amount  required  bff  the  practice  of  the  courts*'}  over  aod 

above  what  will  pay  all  my  jast  debts  (if  bail  in  ai^  other 
"  and  every  other  sum  for  which  1  am  now  baiL**) 


(1)  Buncombe  v.  Crisp,  2  Dowl.  5;  I  Cr.  &  M.  482:  Wigiegx, 
Edwards,  2  Dowl.  281 ;  2  Cr.  ft  M.  320. 
O  Kule  Pr.  98,  H.  T.  1868. 
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2.  Tint  I  am  sot  bail  for  any  d«fendaat  except  in  this  action  [or  if 
UtSm  amf  other  aetion  or  aetictu  add,  **  except  for  C.  D.,  at  the  snit 
d*  E.  F.^  in  the  ccmrt  of  ,  in  the  sum  of  £  ,  for  G.  H.,  at 
the  snit  of  L  K^  in  the  conrt  df            ,  in  the  Bnm  of  £  [«pect- 

/ymg  the  teptral  actiontf  with  the  eourU  in  which  they  art  brought  and 
the  mme  m  which  the  deponent  ii  bati-^ 

3.  That  mj  property,  to  the  amoont  of  the  said  sum  of  £  ,  (if 
hailm  mug  either  action  or  aetionsy  Here  add,  **  and  of  all  other  snms  for 
which  I  am  now  bail  as  aforesaid/^)  consists  of  {here  specify  the  nature 
and  vahae  of  the  property  in  respect  of  which  the  bail  propoeee  to 

juetijjf,  a»  foUowe)   "  stock-in-trade  in  my  business  of  ,  carried 

on  by  me  at  ,  of  the  Talne  of  £  ;  of  good  book  debts 

owing  to  ae  to  the  amount  of  £  ;  of  furniture  in  my  house 

at  ,  of  the  Talne  of  £  ;  of  a  freehold  [or  leasehold]  farm, 

of  the  Talne  of  £  ,  sitnate  at  ,  occupied  by  ;  or,  of 

a  dwelliDg-bonae  of  the  Talue  of  £  ,  situate  at  ,  occupied 

by  \  or  of  other  property,  partieularinng  each  description  of 

proptrijff  with  the  talue  thereof.) 

4.  That  I  have  for  the  last  six  months  resided  at  [describing 
iheplaoe  or^acee  of  such  residence.'] 

SWOllly   CtCm  B.    B. 

A  copy  of  the  affidavit  should  be  sent  with,  and  referred 
to  bj,  the  notice  of  bail,  and  headed  "  copy,"  and  should 
gtate  wiiere  the  original  is  filed  with  the  bail-piece.  (^)  The 
aboTe  form  should  be  followed  as  closely  as  possible.  The 
affidavit  has  been  held  insufficient  for  using  ^*  householder  " 
instead  of  "  housekeeper  "  or  *'  fi:eeholder,"(*)  for  omitting 
the  wofrda  *•*"  what  will  pay,'^  in  '*  over  and  above  what  will 
jwy  all  my  just  debts,"(*)  for  stating  that  the  property  con- 
sisted of  household  furniture  and  effects  without  adding 
what  these  were.(*)  But  the  affidavit  has  been  held  suffi- 
dent,  though,  in  swearing  as  to  *^good  book  debts"  it 
omitted  "book;"(*)  thouo^h  the  value  of  the  property 
described  was  omitted,  such  value  appearing  by  reference 
to  another  part  of  the  affidavit  ;(*)  though  it  stated  the  bail 
was  *'  not  bail  for  any,"  without  adding  "  other  person  ;"(') 
though  only  one  of  two  residences  kept  by  the  defendant 
daring  the  whole  of  the  six  months  was  stated.  (^)    The 

(>)   Weet  T.  Wmiams,  3  B.  &  Ad.  345 ;  1  Dowl.  162 ;   De  Bode*s 
hail,  I  Dowl.  368. 
C«)  Antm.  1  Dowl.  127;  Wilson's  baU,  2  Dowl.  431. 
(*)  Stevens  t.  Miller,  2  M.  &  W.  368. 
{*)  Cooper's  bail,  3  Dowl.  692 ;  Weller's  bail,  6  Dowl.  312. 
(»)  Lanyon^s  bail,  3  Dowl.  85. 
U)  Boy^s  bail,  1  Hodg.  93 ;  1  Sc.  698. 
M  Smith's  baU,  1  Dowl.  514. 
(•)  Benbow^s  bail,  6  Dowl.  714. 

[a  L. — 70L  ii.]  4  B 
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object  of  the  affidavit  bein^  to  gjiye  the  plaintiff  the  nuitenald 
for  ixM^niring  and  satisfying  himself  as  to  the  facts,  if  the 
affidavit  is  vague,  the  court  may  give  the  plaintiff  farther 
time  to  inquire,  (')  or  ma^  allow  an  amendment  ;(^)  and 
though  the  bail  may  justify  if  they  are  sufficient (*)  the 
defendant  will  not  be  allowed  costs  of  justification, ^0  *°^ 
in  general,  the  defendant  must  pay  the  costs  of  opposing  the 
justification,  if  the  objection  is  not  too  frivolous.(*}  The 
bail  may  justify  for  property  not  described  in  the  a£idavit.(*) 

Accepting  of  bad.'] — When  notice  has  been  given  of 
special  bail,  the  plaintiff  will  require  to  consider  whether  he 
snould  accept  of  them  or  except  to  them,  the  risk  of  the 
latter  course  being  that  he  may  lose  his  costs  if  the  bail 
justify,  and  if  the  affidavit  of  sufficiency,  mentioned  ante,  p.  S 1 S, 
accompanied  the  notice ;  and  sometimes  even  the  court  may 
refuse  him  the  costs  of  opposition,  though  the  liail  are 
rejected.  K  the  plaintiff  accept  of  the  bail  or  do  not  except 
to  them  in  due  time,  the  defendant's  attorney  may  at  once 
obtain  the  bail-piece  from  the  judge's  derk  and  file  it  at  the 
proper  office.  (') 

Excepting  to  the  haU.^ — ^If  the  plaintiff  shall  not  give  one 
day's  notice  of  exception  to  the  bail,  by  whom  the  affidavit 
of  justification,  stated  ante^  p.  818,  shall  have  been  made, 
the  recognizance  of  such  ball  mav  be  taken  out  of  cooit 
without  other  justification  than  sucn  affidavit.(*}  ^^  Where 
notice  of  bail  shall  not  be  accompanied  by  such  idSdavit,  and 
in  bail  in  error,  the  plaintiff  may  except  thereto  within 
twenty  dajs  next  after  the  putting  in  of  such  bail,  and  notice 
thereof  given  in  writing  to  the  pmintiff  or  his  attorney ;  or, 
where  special  bail  is  put  in  before  any  commissioner,  the 
plaintiff  majy  except  thereto  within  twenty  days  next  after  the 
bail-piece  is  transmitted,  and  notice  thereof  given  aa  afore- 
said ;  and  no  exception  to  bail  shall  be  admitted  after  the 


(1)  Anon.  I  DowL  159. 

(•)  Warren  v.  De  Burgh,  7  Dowl.  96.  See  I  DowL  571,  605, 
704 

(>)  De  BotWt  bail,  1  Bowl.  301 ;  Anon.  ib.  128 ;  Pojgo^t  M 
3  Bowl.  170. 

(«)  MiUer'8  baU,  6  Bowl.  602 ;  HedUPa  bail,  3  BowL  423. 

(»)  Inui$  Y.  Mvir,  2  C.  A  J.  634 ;  2  Tyr.  742. 

(«)  Hemming  v.  Blake,  1  BowL  179 ;  ibid,  172. 

(0  Rale  Pr.  99,  H.  T.  1863. 

(•)  Ibid. 
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time  bereinbefore  limited/*(^)  In  tbe  case  of  added  baiQ,  no 
excepting  is  necessary^*)  nor  where  bail  has  been  pnt  in  ailer 
the  proper  time.(')  When  bail  to  the  sheriff  become  bail  to 
the  action,  the  plaintiff  may  except  to  them,  though  he  has 
taken  an  assignment  of  the  bail-bond.  (^)  If  the  plaintiff  do 
not  except  to  the  bail  in  proper  time,  he  waives  all  objection 
to  the  regnlarity  of  the  proceedings,  and  cannot  take  an 
asngnment  of  the  bail-bond.  (*) 

Efdering^  and  notice  ofy  exception,'] — ^The  exception  to  the 
bail  will  be  ineffectual  unless  it  is  entered  in  the  bail  book,  at 
the  judge's  chambers,  within  the  twenty  days  after  service  of 
notice  of  bail  ;(*)  or  if  the  affidavit  of  justification,  mentioned 
ante,  p.  818,  has  been  served  with  the  notice  of  putting  in 
bail,  then  the  exception  must  be  entered  at  least  one  day 
before  the  putting  in  of  bail.(')  A  notice,  withont  a  pre- 
vious entry  of  the  exception,  seems  to  be  a  mere  nullity.  (*) 
In  the  Common  Pleas  and  Exchequer  the  exception  is 
entered  in  the  Master's  book,  or  on  the  bail-piece  iz  taken 
by  commission.    The  entry  is  merely  thus : 

*^  I  except  against  these  bail**  \ar  <*  agaiast  B.  C,  one  of  these  bail.''] 

P,  A. 
(Date.) 

After  the  exception  is  entered,  notice  thereof  must  be 
^en  in  writing  to  the  defendant's  attorney,  (*)  and  this  is 
generally  done  immediately.  The  notice  must  be  given 
within  the  same  time  as  the  entry.  It  must  be  properly 
nititiiled.(>*)  If  no  notice  has  beeoi  given,  the  irregularity 
will  be  waived  by  the  defendant's  giving  notice  of  justifica- 
«ion.(") 


?] 


Bale  Pr.  100,  H.  T.  1853. 
Gregory  y.  Gwdon^  Barnes,  74. 

>)  Turner  t.  Cary^  7  East,  607;  Nunn  v.  Bog9n,2  Ohitt  B.  108 

[«)  Bale  Pr.  86,  H.  T.  1853. 

[•)  Bologna  t.  Vanirin,  Co«i».  828 ;  BeUy,  OaU^  1  Tavnt  162. 

(•)  Bole  Pr.  99,  H.  T.  1853. 

7)  Bodaon  v.  QarretLl  Chitt  B.  174 ;  Thtoaitet  t.  Gattington, 

).  &  B.  365.  Bat  see  HantDelTs  bail,  3  Dowl.  425. 

C«)  R,  T.  &ieHf  of  Middlesex,  5  B.  &  C.  889;  8  D.  &  B.  149; 
Bale  Pr.  100,  H.  T.  1853. 

(•)  R.  V.  Sheriff  of  Middlesex,  5  B.  &  0.  389;  8D.  &  B,  149; 
OkUiam  T.  Barren,  7  T.  B.  26. 

[»»)  R.  V.  Sheriff  of  Middlesex,  1  Chitt  B  741 ;  ibid,  374. 

^-^  C9h€n  V.  Davu,  1  H.  Bl.  80;  ibid.  106. 
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The  following  is  the  usual — 

Form  of  Notice  of  Exception  to  Bail, 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  P."] 

Between  A.  B.,  plaintiff, 
and 
C.  D.f  defendant. 
Take  notice  that  I  have  excepted  against  the  bail  [ar,  B.  C,  one  of 
the  bail]  put  in  in  this  canse  for  the  defendant.    Dated,  &c. 

P.  A. 
To  D.  A.,  &c. 

If  the  bail  are  to  be  put  in  and  justified  at  the  same  time, 
the  form  may  be  adapted  accordingly,  thus : 

^*  that  I  except  to  the  intended  bail,  whereof  notice  has  Ims 

given  in  this  canse,  and  do  hereby  require  them  to  justify  in  penoo,  in 
open  court,  in  Westminster  Hall,  notwithstanding  the  affidavits  made 
by  them,  and  which  accompanied  the  notice  of  bail  senred  in  this  esose. 

Dated,  &c 

Adding  and  changing  hail,'] — ^It  is  not  a  sufficient  ground 
for  applying  to  change  the  bail,  that  the  defendant  expected 
the  action  would  be  settled.  (^)    ^^  The  bail,  of  whom  notice 
shall  be  given,  shall  not  be  changed  without  leave  of  the 
court  or  a  judge."(*)    Hence,  if  fix>m  illness,  or  other  g(H>ii 
cause,(')  it  be  expedient  to  change  or  add  to  the  bail,  appli- 
cation must  be  made  to  the  court,  or  a  judee  at  chambers, 
for  a  rule  or  summons  to  do  so,  and,  if  necessary,  fox 
extended  time  to  justify.    The  application  should  be  made 
before  the  time  appointed  for  the  justification,  and  be  sap- 
ported  by  an  afiadavit  setting  fortih  the  circumstances.    A 
copy  of  the  aflidavit,  and  of  the  summons,  should  be  served 
forthwith  on  the  opposite  attorney.    The  summons  should 
be  made  returnable  before  the  tune  for  justification  has 
expired ;    it    is  a  stay  of  proceedings.  (*)    If  the  jud^ 
allow  the  chan^  on  payment  of  costs,  these  must  be  paid 
before  justification.  (*)    On  leave  obtained,  the  names  of  the 
new  bail  must  be  added  to  the  bail-piece.    The  court  will 
order  an  exonereiur  to  be  entered  as  to  the  former  bail  ftor 
time  before  a  scire  facias  is  brought  against  them,(*)  or  will, 

(1)  Orchard  ?.  Gtoter,  9  Bing.  818;  1  Dowl.  707. 
(•)  Rule  Pr.  92,  H,  T.  1863. 

(»)  See  EUiolt  v.  Gutteridge,  6  Dowl.  265;  2  Jur.  135;  Whiithai 
T.  3/tVin,  2  C.  &  J.  64. 
(*)  Redford  ?.  Edie,  6  Taunt  640. 
(*)  Jourdain  ▼.  Oretn,  2  Tyr.  491. 
(•)  Tubb  T  Tubb,  Say.  68 ;  ibid,  308. 


t' 


SPSCUX.  BiJL — NOnOE  OF  JUSTinCAIIOK.      823 

after  the  icire  facias^  stay  proceedings  on  paTinent  of  coets, 
or  allow  an  exoneretur  to  be  entered  mmc  pro  tunc.Q)  The 
plaintiff's  attorney  must  be  served  with  notice  of  bail  two 
days  before  they  justify.  (') 

(e)  Notice  of  jusHfication  of  hail.'] — ^'A  defendant  may 
jusdfy  bail  at  the  same  time  at  which  they  are  put  in,  upon 
givinff  four  days'  notice  for  that  purpose,  before  eleven 
o'clooL  in  the  morning,  and  exdusiveof  Sunday.  If  the  pUdn- 
tiff  is  desirous  of  time  to  inquire  after  the  bail,  and  shall 
give  one  day's  notice  thereof,  as  aforesaid,  to  the  defendant, 
nis  attorney,  or  agent,  as  the  case  maj  be,  before  the  time 
appointed  for  justification,  stating  therein  what  further  time 
is  required,  such  time  not  to  exceed  three  days,  then,  unless 
the  court  or  a  judge  shall  otherwise  order,  the  time  for 
puttinff  in  and  iusti^ng  bail  shall  be  postponed  accordingly, 
and  all  proceedings  shaQ  be  stayed  in  the  meantime."(0  **  1° 
all  cases  bail,  either  to  the  action  or  in  error,  shall  be  justi- 
fied, when  required)  within  four  days  after  exception,  l>efore 
a  jadse  at  chambers,  both  in  term  and  vacation."(^^  And  ^^it 
shsll  be  sufficient  in  all  cases,  if  notice  of  justification  of  bail 
be  given  two  days  before  the  time  of  justification. "(*) 

The  notice  must  be  intituled  in  the  court  and  cause,(*) 
and  must  contain  the  christian  and  surname  of  the  bail.(') 
It  need  not  state  the  description  and  residence  of  the  bail.(") 
It  must  state  tiie  time  when  the  bail  will  justify.  (*) 

The  following  is  the  usual — 

Form  of  Notice  of  Justification, 

la  Ihe  Q.  B.  ["  0.  P."  or  "  Exch.  of  Pkw."] 

Between  A  B.,  phuntiff, 
and 
C.  D.  delendant 
Take  notice  that  B.  M.  and  B.  K.,  the  bail  idready  pat  in  in  this 


(>)  FMs  V.  Bom-ke^  1  W.BL462;  Hwnpkr^^  v.  LnU,  Burr. 

2107. 

(«)  Key  V.  Maeintyre,  2  M.  &  W.  336;  5  DowL  453;   Perry's 
bMl,  2  a  &  J.  475;  1  DowL  564. 

(0  Bole  Pr.  96,  H.  T.  1853. 

(«)  Role  Pr.  103,  H.  T.  1853. 

(•)  Bole  Pr.  102,  H.  T.  1853. 

(•)  Amon.  2  Ohitt  R.  77. 

C)  Taylor  Y.  HaUiburUm^  1  Chitt  B.  351  n. 

(•)  England  v.  Kirwan,  1  B.  &  P.  335 ;  Higgf^  bail,  1  DowL  124, 
But  in  the  G.  P.  tee  B.  H.  7  Geo.  4;  4  Bing.  5L 

(•)  Staina  v.  Stoneham,  4  DowL  678. 
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cause  for  the  deJEimdaot,  and  of  whom  70a  have  before  bad  notiee,  win, 
on  next,  justify  themselTes  [if  cotrntry  baiiy  **  by  a£SdaTit"  J   in 

open  coart  at  Westminster  Hall,  in  the  conoty  of  Middleaea  [if  before  a 
judge  at  chambers,  tatf,   ^*w\\\,  at  the  boor  of  o^cIock  in  tlie 

forenoon,  on  next,  justify  themselTes  (by  affidavit),  before  the 

Honourable  Mr.  Justice  [or  ^'  Baron"]  ,  or  sncii  other  jodge  as 

shall  be  then  sitting  at  chambers  in  R^Us-garden,  Chancery-laoe,  LbO' 
don],  as  good  and  sufficient  bail  for  the  said  defendaxit  in  this  actiofu 
[ffinthe  C,  P.,  add  the  description  and  residences  of  the  bailjbr  tie 
last  six  monthsj  cu  tnthejomij  ante,  p.  817]* 

Dated  the  day  of  ,  ▲.  D.  18    • 

P.  A.,  &c.  D.  A. 

The  notice  of  justification  may  be  given  by  the  attomey  of 
the  sheriff's  bail,  though  the  notice  of  bail  had  been  giren 
by  the  defendant's  attomey.(*) 

Justifying,  how.'] — Bail  need  not  justify  if  an  affidavit  of 
justification  was  sent  with  notice  of  bail,  and  no  exeeptic^i 
has  been  entered  a^^ainst  them  one  day  before  the  day 
appointed  ;(^)  but,  if  no  such  affidavit  was  sent,  they  most 
justify.  In  other  cases,  if  they  have  been  put  in  in  timf, 
they  need  only  justify  if* duly  excepted  to ;  but  if  not  duly  put 
in,  they  must  justify,  whether  excepted  to  or  not.  The  bail 
justify  before  a  judge  at  chambers  both  in  term  and  vacati<»i. 
For  this  purpose,  in  the  Common  Pleas  or  Exchequer, 
notice  must  be  given  the  preceding  day  to  the  officer  to  have 
the  bail-piece  at  the  judge's  chambers ;  in  the  Queen's 
Bench  it  is  retained  there.  The  bail  then  attend  on  the  dav 
appointed,  and  are  sworn  by  the  judge's  clerk,  who  asks  if 
they  are  housekeepers  or  freeholders,  and  are  worth  the 
amount  to  be  sworn  to,  and  an  order  to  admit  them  to  bail 
is  then  granted  if  the  opposition  is  unsuccessful.  If  the  bail 
do  not  justify  in  time,  proceedings  may  be  had  against  them 
or  the  sherin,  and  an  assignment  of  the  bail-bond  during  the 
8ame  day  is  regular. (*)  While  their  names  remain  in  the 
bail-piece^  they  may  still  render  the  principal. (*) 

If  bail  become  incompetent  after  the  recognizance  has 
been  completed,  the  defendant  cannot  be  called  on  to  find 
fresh  bail.(») 


(')  TJaggett  v.  Argmt,  7  Taunt.  47 ;   Plomtr  v.  Eoughtom,  2 
B.  &  Aid.  604. 
(«/  Hcuutti,  p.  818. 
(»)  Jhni  V.  Weston,  8  T.  B.  4. 
(«)   If.  V.  S\rr'ifof  Esser.  a  T.  B.  633. 
(»)  R.  V.  Shirley,  12  L.  J.  348,  Q.  B. 
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Opposing  (he  justification,'] — After  receiving  notice  of  jus- 
tification, the  plaintiff  should  forthwith  make  his  inquiries 
into  the  circumstances  and  solvency  of  the  bail,  and,  if 
necessary,  procure  an  affidavit  on  which  the  objections  may 
be  founded,  thus : 

Form  of  Affidavit  on  opposing  Justification, 

[TUU  of  court  and  caitfe]. 

I,  P.  C,  of  ,  clerk  of  Mr.  P.  A.,  of  ,the  attorney  for 

the  said  plaiotiff,  make  oath  and  say,  that  D.  A.,  the  attorney  for  the 
above-named  defendant,  having  served  the  said  P.  A.  with  notice  of 
JQStif/ing  bail  in  this  action,  I  have  made  inquiry,  by  the  order  and 
direction  of  the  said  P.  A.,  into  the  safficiency  of  the  said  bail,  and  I 
say — 

I.  That  [^0  ttate  fads  hnoum  to  the  deponent,  avoiding  mere 
maiten  of  hearsay ^  and  when  the  facts  are  obtained  from  an  indi- 
vidual add]  **  and  which  I  verily  believe  to  be  trae,"  &c. 

Bail  are  generally  justified  at  judges'  chambers,  and  it  is 
not  necessary  to  oppose  by  counsel.  The  bail  may  be 
examined  by  the  plamtiff^s  attorney  as  to  their  property 
qualifications,  and  the  defendant's  attorney  may  re-examine 
or  interpose  to  check  questions  unnecessarily  prying.  The 
grounds  of  opposition  may  be  any  irregularity  in  the  notice 
of  bail  or  service  thereof,  or  in  the  notice  of  justification  or 
service  thereof,  or  in  the  affidavit  of  justification.  The 
court,  on  such  grounds,  however,  generally  either  give 
additional  time  to  the  plaintiff  to  inquire,  or  order  defendjEuit 
to  give  a  fresh  notice  and  pay  the  costs  of  plaintifi^'s  attend- 
ance to  oppose,(*)  or,  at  least,  refuse  defendant  the  costs  of 
justification. (')  It  is  a  ground  of  opposition  that  no  bail- 
bond  has  been  taken,  and  that  an  action  of  escape  has  been 
brought  against  the  sberiffi(') 

Where  the  bail  is  a  housekeeper  or  freeholder,  it  is  no 
objection  that  the  annual  value  of  the  house  or  freehold  is 
tniliiig,(<)  or  that  he  holds  the  house  jointly  with  his  partner 
in  trade,  who  alone  resides  in  it,(*)  or  that  he  does  not 


(»)  Feamley's  bail,  1  Dowl.  40. 

(«)  De  Bode* 8  bail,  I  Dowl.  368;  .Stevens  v.  Miller,  2  M.  &  W. 
868. 

^»)  Fuller  V.  Prest,  7  T.  B.  109 ;    Webb  v.  Matthew,  1  B.  &  P. 

(*)  Lofft,  148,  328. 

(•)  Hemming  v.  Plenty,  1  Moore,  529;    Savage  t.  HaU,  1  Bing. 
420;  8  Moore,  525. 
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reside  in  the  house,  if  he  has  received  rent  from  one  of  the 
lodger8.(>)  But  the  house  or  freehold  must  not  be  out  of 
the  Gountry^C)  though  a  British  subject  may  sometimes 
justifj  for  property  putlj  in  England  and  partlj  abroad.C) 

A  notice  that  bail  is  a  householder  is  not  satisfied  bj 
showing  he  is  a  lodger  and  also  a  freeholder.(*)  The  house- 
keeper must  be  in  actual  possession  of  at  least  the  main  part 
of  tne  house,  (*)  and  a  copyhold  estate  in  right  of  his  wife 
is  not  sufficient.(*)  Where  bail  claims  to  he  worth  suffix 
dent  property,  such  property  may^  consist  of  rsilway 
shares,  r^)  but  not  of  money  d«x>8ited  in  the  hands  of  bail  to 
indemnify  him.(*)  Bail  has  been  rgected  who  remained 
liable  on  outstanding  dishonoured  bills  ;(*)  also,  who  had 
suffered  his  children  or  father  to  receive  parochial  relief^) 
who  has  been  outlawed  afterjudgment.(") 

If  there  is  fraud  in  procurmg  the  justification,  the  conrt 
or  a  judge  will  set  aside  the  rule  of  allowance ;  in  which 
event  proceedings  may  be  taken  against  the  sheiiflf^  or  on 
the  bad-bond.(")  The  court  will  not,  however,  set  aside 
the  rule  of  allowance  m»ely  because  the  bail  have  oom- 
mitted  perjury  ;  (")  unless  the  defendant  connived  at  the 
frMid.(*^)  For  bail  to  personate  another  person,  is  fel<Hi7.(") 


Costs  of  jusAficaHon  or  opposition,'] — ^The  costs  of  jo 
cation  must  be  paid  by  the  plaintin,  where  an  affidavit  of 
justification  was  served  with  the  notice  of  bail,  and  he 
excepted  to  the  bail  without  succe8s.(^')  The  defendant 
should  apply  for  these  costs  at  the  justification.(>')    Where 


(n  Coehn  V.  Waterhouse.  8  Moore,  366. 

0)  Anoti,  1  DowL  61 ;  Lev^t  had,  1  Chitt  B.  286u    Bee  TSdd, 
9th  edit.  270. 
fs)  Ibid,  ;  Beardmore  ▼.  PhiUips,  4  M.  &  SeL  173 ;  O.  371. 

WiUon*t  baiL2  DowL  431. 

Bo^f  6ai;,  1  Chitt  B.  288 ;  t&ttf.  6,  316,  602. 

Anon,  2  Chitt.  B.  07. 

Pierpointr,  Brewer,  16  M.  ft  W.  201 ;  8D.  ftL.487. 

NichoTt  bail,  I  Hodg.  77. 

Bametdett  ▼.  Stretton,  2  Chitt  B.  79. 
>•)  Holn  ▼.  Booth,  2  Chitt  B.  78,  96. 
»)  R.  T.  Edwards,  4  T.  B.  440, 

»)  Fora^f  &at^  7  D.  &  B.  783 ;  PidfcanI  v.  DoAiom,  3  D.  &  B.  6. 
>)  Eofflejiekl  t.  Stephens,  2  Dowl.  438 :  Tidd's  N.  Pr.  147. 
(>«)  BarlmgY,  ITateri . 6 Bing.  423:  Dusom  v.  Wame^^U.  ASe. 
470  ;  Stoekham  t.  French,  1  Bing.  366. 

21  Jscl,  C.26;  4&6  W.  &M.o.4,s.4. 

Bole  Pr.  ^  H.  T,  1863,  ante,  p.  818. 

Fream  v.  Best,  2  DowL  690. 
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the  bail  in  such  circumstances  are  rejected,  the  defendant 
must  then  pay  the  costs  of  opposition,  unless  the  judge 
order  to  the  contrary.(»)  So  where  the  affidavit  is  defective, 
yet  on  other  grounds  the  bail  are  allowed  to  justify  ;  (')  but 
xf  such  defect  is  technical  only,  the  defendant  will  merely  be 
depriyed  of  the  costs  of  justification,  and  not  ordered  to  pay 
the  costs  of  the  opposition. (')  If  the  defendant  ^ve  an 
amended  notice  of  bail,  he  must  also  accompany  it  with 
another  affidavit  of  justification,  else  he  cannot  obtain  the 
costs  of  justification.  (*) 

"  Whenever  two  or  more  notices  of  justification  of  bail  shall 
have  been  given  before  the  notice  on  which  bail  shall  appear 
to  justify,  no  bail  shall  be  permitted  to  justify  without  first 
paying  (or  securing  to  the  satisfaction  of  the  plaintiff,  his 
attorney,  or  agent)  the  reasonable  costs  incurred  by  such 
prior  notices,  although  the  names  of  the  persons  intended  to 
justify,  or  any  of  them,  may  not  have  been  changed,  and 
whetner  the  bail  mentioned  in  anv  such  prior  notice  shall 
not  have  appeared,  or  shall  have  been  rejected.^^O  >^  i^ 
the  bail  do  not  justify  after  several  notices  vexatiously  given, 
the  court  will  compel  the  defendant,  and  sometimes  the 
attorney,  to  pay  the  costs  occasioned  thereby  to  the  plain- 
tifl[.(«) 

Extending  time  to  justify. "] — ^Where  the  bail,  from  sudden 
illness,  or  other  unforeseen  obstacle,  cannot  attend,  or  refuse 
to  attend,  the  defendant's  attorney  should  immediately 
apply  to  a  judge  at  chambers  for  an  extension  of  time,  either 
to  justify  the  same  bail,  or  change,  or  add  to,  them ;  and  this 
should  be  done  before  the  time  for  justification  haa  ex- 
pired. (')  There  must  be  an  affidavit  stating  the  facts.  The 
summons  should  be  for  a  stay  of  proceedings,  as  well  as  for 
further  time  to  justify.  The  order  beins  obtained,  the  de- 
fendant's attorney  must  serve  it,  and  ^o  a  new  notice  of 
justification,(")  and  an  affidavit  of  service  should  be  ready 

(1)  Granfs  bail,  3  Dowl.  165 ;  1  C.  M.  &  R.  598. 
(«)  Jaekson*9bail,  I  Dowl.  172;  ibid.  179. 
(S)  Cartes* 9  bail,  5  Dowl  ff!7 ;  ibid.  G02;  Thomson* a  bail,  2  Dowl 
eO ;  Heald's  bail,  3  Dowl.  423 ;    West  t.  WilUams,  3  B.  &  Ad.  345 : 

1  Dowl.  162 ;  Kibble  r.  Thorbwm^  2  M.  &  Sc.  359. 
'"  Tidd  "  New  Roles,"  26 

Rale  Pr.  Ill,  H.  T.  1853. 

Aldiss  V.  Burgess^  3  B.  ft  Aid.  759;   Blundell  v.  BlundelL 
6  K  &  Aid.  533. 
(0  West*s  baa,  I  Cbitt  B.  96;  ibid.  3,  288 ;  GwiUim  t.  Howes, 

2  Chitt.  R.  107. 

(«)  Newton*s  bail,  4  DowL  270. 
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when  the  time  to  jasdfy  arriyes.  When  a  judge  granti  the 
order,  another  judge  at  chambers  will  not  intemTe.(*)  The 
effect  of  the  order  is  to  render  it  necessarj  for  the  bail  to 
justify,  though  no  notice  of  exception  be  eiven  hj  the  pUin- 
tiff.(*)  It  sometimes  happens  that  extended  time  is  gnntai 
by  the  judge,  at  the  time  of  justification,  owing  to  wtne 
defect  in  affidavits  or  notices.  (") 

Fitriher  time  to  inquire  afUr  6atL] — ^When  nodce  of  biil 
is  accompanied  by  an  affidavit  of  justification^  the  pltbtifl', 
on  ^ivin^  one  day^s  notice  before  the  day  a]>pomted  for 
justification  to  the  defendant,  may  put  off'tfaat  time,  for  wn 
more  than  three  days,  and  all  proceedings  are  stayc^  in  tlie 
meantime.(*)  In  oUier  cases,  if  he  m»  been  mi^ed  by 
notices,  or  the  answers  of  bul  have  been  unsatiirfsctonri 
the  judge  will  generally  grant  fiirther  time  for  iaqunr- 
After  obtainii^  it,  however,  he  ctnnot  raise  anv  objectioo 
to  the  notice  of  bail,(*)  nor  insist  on  notice  of  jnstaficstian.;*) 

Allowance  of  hail.'] — BaU  is  not  perfected  mitil  there  btf 
been  served  on  the  plaintiff^s  attorney  a  rule  of  sUowisce, 
which  is  obtained  on  presenting  the  judge's  order  at  tlie 
Master^s  office.  Until  service  of  this  rule,  the  phdotiff  ma/ 
proceed  on  the  bail-bond,  or  against  the  sherifiT;  heoce  it  & 
usual  to  serve  notice  immediately  after  justificatioD  so  ai  to 
prevent  this.(')  The  bail  cannot  make  a  motion  to  the  ooort 
till  they  are  ulowed.(«) 

FiUng  hail-piece,'] — When  the  rule  or  order  of  •Df**'*? 
is  served,  the  bail-piece  is  obtained  from  the  judge's  clerk 
and  filed  with  one  of  the  Master's,  on  showing  liim  the  rdle 
of  allowance.  If  the  defendant  do  not  file  it,  thepUiotifl 
may  do  so,  should  he  sue  upon  the  recognizance.  When 
the  bail-piece  is  filed,  it  is  entered  on  the  recognizance  roUi 
which  is  docketed  and  carried  into  the  treasury  chamber. 


(»)  Tomlimon  v.  flanMW,  2  Chitt  B.  83.  ^_  « 

n)  TVnitfr  ▼.  Carp,  7  East,  607;  Nunn  v.  Bofffn^  2  Chitt* 
106 ;  A.  ▼.  Wilion,  3  Dowl.  256. 

liOfft,  194 ;  Drabble  v.  Denham,  2  Chitt.  B.  02. 

Rale  Pr.  96,  H.  T.  1853,  an^tf,  p.  823. 

FbsUr't  bail,  2  Dowl.  586. 

Price  N.  Pr.  165. 
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2.  Bail  in  the  country. 

Wbere  the  bail  reside  more  than  ten  miles  from  London  or 
Westminster,  they  may  justify  before  a  country  commissioner. 
For  this  purpose  the  chief  and  one  of  the  pnisne  judges  of 
either  of  the  courts  have  power  to  appoint  a  person,  who  is 
not  an  attorney,  as  such  commissioner,  to  take  recognizances 
of  bail  in  the  same  manner  as  such  judges  or  a  judge  on 

circuit  may  act.(0  ^^  ^^^^  ^^7  ^  ^  P"^  ^°  before  a  com- 
missioner in  a  different  county  from  wnere  the  arrest  took 
place.(*)  Eight  days  are  allowed  for  putting  in  bail,  as  in 
town  cases  (*) 

In  the  Queen^s  Bench  and  Exchequer,  a  bail-piece  is  made 
out  on  plain  parchment ;  in  the  Common  Pleas,  the  bail- 
piece  is  written  at  the  foot  of  the  writ,  which  is  on  parch- 
ment. The  affidavit  of  justification  is  written  on  plain 
paper.  (^)  The  bail-piece  and  affidavit  are  taken  along  with 
the  baU  to  the  country  commissioner,  who  takes  the  recog- 
nizance and  signs  the  bail-piece ;  and  the  bail  at  the  same 
time  swear  their  affidavits  ot  justification.  An  affidavit  of  the 
due  acknowledgment  of  the  recognizance  or  bail-piece  is  then 
sworn  by  the  attorney  before  some  commi8sioner(*)  of  the 
court  in  which  the  action  is  brought.  These  affidavits  are 
then  sent  with  the  bail-piece  to  the  aeent  in  town  in  time 
for  giving  notice  of  bail  on  the  eighth  day. 

Tramtmitting  and  filing  hail-pieceJ] — When  the  recog- 
nizance or  bail-piece  and  affidavit  of  its  due  taking  are 
transmitted  to  one  of  the  judges  of  the  court,  it  has  the  same 
effect  as  if  it  had  been  taxen  de  bene  esse  before  one  of  the 
jndsre8.(*)  ^^  In  the  case  of  country  bail,  the  bail-piece 
shall  be  transmitted  and  filed  within  eight  d8ys."(')    The 

O)  4W.  &M.  c.  4.  B.  1,8.3. 

(*)  Mow  ▼.  JUndriek^  8  Bing.  603;  Levy  ▼.  Payne.  3  M.  ft  So. 
870. 

(s)  Grant  ▼.  GihU,  3  DowL  409 ;  1  Hodg.  56. 

(^)  If  the  notice  of  beil  is  accompanied  oy  an  afBdavit  of  the  bail, 
the  Mune  role  as  to  costs  applies  as  in  town  bail :  see  Rale  Pr.  98, 
H.  T.  1853,  anle^  p.  818.  The  affidsTit  should  sUte  the  bail  is  worth 
the  ium  reoaired,  and  not  that  he  is  possessed  of  so  much  money  over 
and  above  his  just  debts,  Sampaows  bail,  1  DowL  606.  See  ante^ 
p.  819.  It  shoald  also  state  in  the  jurat  the  names  of  all  the  deponents, 
(  WtUings  ▼.  Marshy  11  Price,  609),  and  the  place  of  swearing, 
WOntef't  bail,  1  Chitt  B.  10 ;  Id.  496. 

(0  The  commissioner  for  taking  bail  will  not  do,  Salmon's  bail, 
HcdL  &  Y.  149 ;  and  if  bail  was  pat  in  before  a  judge  on  circuit,  this 
affidsTit  isunneceaeary,  4  W.  &  M.  c  4,  s.  3. 

0)  4  W.  &  IC  e.  4,  s.  1.  (')  Bole  Pr.  96,  H.  T.  1863. 
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bail-piece  is  filed  by  the  agent  in  town  taking  it  irith  the 
affidavits  to  the  judge's  chambers,  where  the  clerk  files  thesi. 

Notice  of  hail  and  Justifying,^ — Bail  is  held  to  be  not  put  in 
until  notice  of  bail  has  been  served ;  (*)  and  notice  Ls  wired 
on  the  eighth  day  after  the  arrest,  inclusive  of  the  davof  tbe 
arrest,  and  a  copy  of  the  afiidavit  of  justification  is  genenllT 
given  at  the  same  time.  The  form  of  notice  and  mode  of 
serving  it  is  the  same  as  in  the  case  of  town  bail.(')  So  is 
the  mode  of  excepting  to  and  justifying  bail.  The  nodre 
of  justification  states  that  bail  will  justify  by  affidavit.  If 
the  bail  reside  in  London  or  Westminster,  or  withiD  tea 
miles  thereof,  they  must  justify  in  person  before  a  judge  >t 
chambers,  as  in  town  bail ;  (•)  but  if  residing  elsewbeje, 
they  must  jastify  by  affidavit.(*)  When  the  ban  is  opposei 
the  judge  will  give  time,  if  necessary,  to  answer  the  affioaviL*, 
but  not  so  as  to  allow  fresh  bail  to  be  put  in.(*) 

3.  Putting  in  hail  when  defendant  is  in  custody. 

Where  the  defendant  is  in  custody  after  the  eight  ds\f 
from  the  arrest,  he  may  put  in  and  perfect  special  bail  anv 
time  before  he  is  charsed  in  execution. (*)  It  seems  tbe 
bail-piece  and  notice  of  justification  should  state  that  tbe 
defendant  is  in  custody,  and  where.  (')  Though  notice  <}f 
bail  is  accompanied  by  an  affidavit  of  each  of  the  baO^ 
according  to  Kules  Pr.  98,  99,  H.  T.  1853,  which  require  a 
four  days*  notice  and  one  day*8  notice  of  exceptioo.  a  tro 
days'  notice  of  putting  in  and  justifying  is  sufficient,(*}  ^ 
no  notice  of  exception  is  required.  (•)  Nor  does  it  require 
the  leave  of  the  court  or  a  judse  to  change  bail,  of  whom 
notice  has  been  given. (")  Wbere  one  bail  only  justifies, 
time  may  be  obtained  that  another  may  justify,  but  if  oeitber 
justified,  no  time  is  required.  ('>) 


( 


354 

SB 
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Gratit  V.  Gibbs,  1  Sc.  390 ;  3  Dowl.  409. 

Afwn.  1  Dowl.  259 ;  Beak^a  bail,  3  Dowl.  708. 

Anon.  1  Dowl.  293 ;  1  C.  &  J.  516. 
')  Ibid,;  4W.&M.  C.4,  8.  2. 
)  Cockbum  i.  Ling,  6  Bing.  132;  Green  v.  HaHley,  1  Chitt.  B. 

')  Barnes,  92 ;  see  ante,  p.  721.  .  ., 

)  Crighton**  bail,  1  Cr.  &  M.  335;  1  Dowl  609;  Bullin*t  i(tti* 
owl.  422. 

)  Davies  v.  Gray,  2  Cr.  &  J.  309 ;  King's  bail,  1  Dowl  509. 
)  Webb*s  bail,  1  Dowl.  446. 
-^  Bird't  baU,  2DowL  583, 
Foy'f  bail,  id.  442. 
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^'  £very  rule  or  order  of  a  judge  direetinff  the  discharge  of 
a  defendant  oat  of  custody,  upon  special  bail  being  put  in 
and  perfected,  shall  also  direct  a  supersedeas  to  issue  forth- 
witiL,  ^vrhere  defendant  is  in  a  county  gaol.'X^}  ^e  super- 
svdeas^  written  on  plain  parchment,  is  taken  with  the  rule  of 
.illowanoe  and  bail-piece  to  the  office  of  the  court  to  be 
^tamped,  after  which,  on  lodging  the  writ  with  the  gaoler, 
Le  will  discharge  the  defendant,  if  there  is  no  other  detainer 
against  hiiii.(*)  If  the  defendant  is  in  the  custody  of  the 
^heriffi  of  London  or  Middlesex,  or  in  the  Queen's  prison, 
the  rale  of  allowance  is  sufficient  authority  to  the  keeper  or 
^noler  to  discharge  the  defendant. 

4.  Paying  Money  into  Court  in  lieu  of  Special  Bail. 

Wbere  the  defendant  has,  under  43  Geo.  3,  c.  46,  s.  2, 
deposited  the  amount  of  the  debt,  and  10/.  costs,  in  the 
hands  of  the  sheriff,  who  has  paid  the  sums  into  court,  the 
defendant  may,  instead  of  putting  in  and  perfecting  special 
bail,  allow  the  money  to  remain  in  court,  and  pay  in  another 
10/.(>)     Or  if  he  had  not  deposited  any  sum  with  the  sheriff, 
he  may  pay  into  court  the  amount  indorsed  on  the  writ,  and 
'20/.  as  a  security  for  costs.     The  defendant  must  give 
notioe  of  paying  in  the  sum  any  time  before  the  day  for  per- 
fecting the  special  bail.(«)    He  cannot,  however,  pay  the 
additional   10/.  into  court  until   the  sheriff  has  paid  the 
d^KMit  into  court.  (0    To  pay  into  the  court  the  10/.  or  20/., 
leave  of  the  court  is  necessary,  which  is  obtained  on  a  motion 
paper  signed  by  counsel,  and  a  receipt  being  tendered  to 
the  Master  with  the  money.  (*)    The  ruleiis  then  drawn  up 
and  aerved ;  and  an  appearance  is  also  entered  to  the  writ 
of  smnjiions.     The  defendant  is  then,  if  a  bail-bond  has. 
been  eiven,  entitled  to  have  it  delivered  up  to  be  cancelled.  (') 
The  defendant  may  also  apply  to  the  court  for  an  order  to 
repay  the  money  out  of  court,  on  putting  in  and  perfecting 
spccaal  bail,  or  rendering(")  and  paymgthe  plaintiff  ^s  costs,  (*) 

(•)  Bale  Pr.  123,  H.  T.  1863. 

(S)  Knowieysj,  Reading,  1  B.  &  P.  181. 

(»)  7  &  8  Geo.  4,  c  71,  >.  2. 

(•)  Bo9te  V.  Sojify,  6  Bing.  634:  4  M.  &  P.  464;  Stratford  y. 
Lov€,  3  DowL  693:  Siat^orth  t.  McCann,  4  Dowl.  367;  1  Oale, 
'U4  ;  see  Sehermintki  ▼.  PerroMt^  8  Dowl.  229,  where  it  was  paid  in 
after  tha  time  for  perfecting  special  bail  had  expired. 

(»)  Hamtah  v.  WiUis.  6  Dowl.  417. 

(«)  Hunn  V.  Brine,  6  Moore,  124 :  Baines  ▼.  Aatm,  2  Dowl.  43. 

l^)  Smith  V.  Jordan,  2  M.  &  P.  428. 

(«>  Douglas  v.  Stanbrough,  3  A.  &  E.  316. 

(•)  7ft  8  Geo. 4,c.  71,  a  8. 

[c.  i*-vol.  ii.]  4  c 
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and  snch  application  maybe  made  any  time  beforoissoe 
joined, (^)  or  before  judgment, (^)  and  the  court  will  sUr 
proceedings  till  the  rule  is  disposed  of.(*)  The  oomi,  how- 
ever, will  not  conyert  the  money  into  a  payment  into  court 
under  a  plea  of  {payment  into  court,  (^)  nor  under  a  plea  of 
tender ;  {*)  nor  will  the  court  allow  the  money  to  be  rmaid 
on  the  ground  of  a  defect  in  the  affidavit  to  hold  to 
bail.(*)  Where  a  third  party  has  paid  the  deposit  for  the 
defendant,  who  afterwards  renders,  the  court  wdl  repay  ^ 
money  to  such  third  party  on  motion,  if  the  defendint 
assents.  (')  The  defenaant  may  moye  for  a  rule  that  the 
plaintiff  should  take  out  of  court  part  of  the  sum  in  fall 
discharge  of  the  action,  otherwise  such  part  to  be  struck  od 
of  the  declaration,  and  no  evidence  thereof  to  be  given  ft 
the  trial.  (*)  The  defendant  may,  after  perfecting  specul 
bail,  on  motion,  obtain  leave  to  pay  the  whole  sum  and 
costs  into  court ;  and  the  court  then  will  direct  a  conunoD 
appearance  to  be  entered,  and  an  exonereiur  to  be  entered 
on  the  bail-piece.(*) 

When  judgment  for  plaintiff.^ — Where  jud^poient  in  the 
action  is  given  for  the  plaintifi^  or  the  suit  is  otherwise 
legally  determined  in  his  favour,  (>*)  he  may  apply  to  the 
court  (not  a  judge  at  chambers)  (")  to  have  the  money jpaid 
out  to  him,  even  though  it  had  been  paid  in  by  one  of  the 
bail.(*')  And  the  plamtiff  is  bound  to  m^ke  this  mooej 
available  in  the  first  instance,  and  can  issue  executicMi  only 
for  the  balance.  (")  And  where  the  defendant  dulydqMOtv 
the  money  with  Uie  sheriff,  which  is  paid  into  court,  aod 
neglects  to  take  any  further  steps,  the  plaintiff  is  entitled  to 

(!)  Welchman  v.  Sturgit,  13  Q.  B.  652;  HanweR  v.  Uun,  2 
Dowl.  155 ;  FerraU  t.  Alexander^  1  Bowl  132;  Akemom  r.  A»F^ 
4E.  &B.  217. 

(s)  Geach  v.  Coppin^  8  Dowl.  78. 

(»)  Bloor  ▼.  Cox,  6  DowL  266, 

(*)  BaUa  T.  Stafford,  4  Dowl.  327 ;  2  8c.  426. 

(»)  SltOz  V.  Heneage,  2  Dowl.  806 :  4  Bing.  561;  4  M.  &  So.  472. 

(•)  Green  ▼.  GUushrook,  1  BiDg.  N.  C.  516;  1  Hodg.  27. 

(n  Douglas  v.  Skmbrough^  3  A.  &  £.  316;  Akmom  r.  iV^rw* 
4  P  &  B  217 

fs)  Hubbard  r.  Wilkinson,  8  B.  &  C.  496. 
»)  7&8Geo.  4,0.71,8.4. 

[!•)  Johnson^r,  WaU,  4 DowL  315;  Tutcn  v.  GaU^  1  DowL  K.S. 
383. 

(")  Smeaton  v.  Co//i>r,  5  D.  ft  L.  184 : 1  Exch.  547. 

(»«)  Bull  T.  Turner,  1  M.  &  W.  47 ;  4  DowL  734. 

(»)  Hews  T.  Pike,  1  DowL  322;  2  Gr.  &  J.  359^ 
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take  the  amoTint  (subject  to  taxation)  out  of  court,  with- 
out awaiting  the  final  determination  of  the  suit;  Q)  and, 
if  the  defendant  has  left  the  country,  the  rule  may  be  served 
by  sticking  it  up  in  the  rule  office.  (')  For  this  application  a 
iQotion  paper  is  giyen  to  counsel,  with  an  affidavit  that  the 
money  has  been  paid  in,  and  he  moves  for  a  rule  to  show 
cause  why  all  the  money  should  not  be  paid  out  of  court 
to  the  plaintiff,  or  so  much  thereof  as  is  sufficient  to  satisfy 
the  judgment  and  costs  of  the  application.  (*)  When  the 
moo^  IS  insufficient,  the  court  will  make  an  order  on  the 
defendant  to  pay  the  costs  of  the  application ;  (0  and  where 
less  was  recovered  than  the  amount  for  which  bad  was  taken, 
but  the  costs  increased  it  beyond  the  sum  in  court,  it  was 
held  that  the  plaintiff  was  entitled  to  have  the  whole  sum 
paid  to  him,  and  not  merely  the  sum  recovered  together 
with  20L  C08ts.(')  When  any  surplus  remains  after  paying 
the  plaintiff's  debt,  the  defendant  can  apply  to  have  it  repaid 
to  h]m,(*)  and  it  seems  he  ought  to  make  a  separate  appli- 
catioa  for  this  purpose.^) 

When  judgment  for  defendant'] — ^When  the  defendant 
neeeeds  in  the  action,  or  there  is  a  surplus  after  paying  the 
plaintiff's  debt  and  costs,  he  may  move  the  court  for  a  rule 
to  show  cause  why  the  money  should  not  be  repaid  to 
hnn.(*)  An  affidavit  should  be  made  of  the  money  having 
been  paid  in,  and  the  judgment  having  been  signed.  When 
the  tme  is  made  absolute,  the  Master  will  pay  out  the 
money  without  being  entitled  to  poundage.  (') 

5.  Liability  of  Special  Bail,  how  Discharged. 

BaU  how  far  liable.] — ^*  Bail  shall  only  be  liable  to  the  sum 
sworn  to  bj  the  affidavit  of  debt,  and  the  costs  of  suit,  not 
ezoeedingm  the  whole  the  amount  of  their  recognizance."(*^) 

(i)  Npnen  V.  Ruytenaerty  5  Ezch.  857. 

m  Skaekel  v.  Johnson,  7  C.  B.  865. 

M  8^me9  V.  Rote,  6  Bing.  269;  Lovers,  Titmin,  5 Dowl.  388. 

(«)  Freeman  v.  Pganini,  4  M.  &  So.  165 ;  2  Dowl.  776. 

Q)  Welehman  v.  Sturgu,  6  D.  &  L.  739. 

(•)  7  &  8  (Ho,  4, 0.  71,  8.  2. 

(n  Fowle  V.  StemkeOer,  9  Dowl.  1037. 

(•)  Symee  v.  Rose,  6  Bing.  269 ;  2  M.  &  P.  426 ;  Grant  v.  Willes, 

4  DowL  611 ;  Wild  v.  Rickman,  1  H.  &  W.  670;  Lover  v.  Titmin, 

5  Dowl.  388. 

(•)  Hviifi  V.  Brine^  6  Koore,  124;  Bainee  v.  Nairne,  2  Dowl  43 ; 
Stewart  v.  Braeehridge,  2  B.  &  Aid.  770. 
(M)  Bole  Pr.  lOB,  &  T.  1853. 

4c2 


834  THB  PRACTICE  OF  THE  COMMOIT  LAW. 

The  '^  costs  of  smfc*'  genenllj  indnde  the  costs  of  an  adion 
against  them,(*)  except  where  notice  of  render  has  been 
given,  (')  but  not  the  costs  of  proceeding  in  error  bnmgbt 
by  their  principaL(')  But  to  entitle  bad  to  a  stay  of  pro- 
ceedings, pending  a  writ  of  error,  the  appUcadon  must  be 
made  before  the  time  to  surrender  is  oat.(^)  Where  judg- 
ment has  been  recovered  against  the  principal,  the  bail  an 
not  liable  to  pay  interest  thereon,(*^  though  if  the  indgment 
were  against  themselves,  they  wouid.(*)  The  bail  oootmoe 
liable  as  long  as  their  names  are  on  the  bail-piece,  ereD 
though  they  have  failed  to  ju8tify.(')  On  paving  tbe  abore 
sums,  the  court  or  a  judge  will  stay  proceedmffs  agsiDSt  the 
bail  on  the  recognizance,  though  such  sums  be  less  than  tbc 
damages  recovered,  or  than  the  sum  named  in  the  proce8s,(*) 
or  though  the  defendant  in  the  original  action  hafl  gooe 
abroad.  (*)  So,  the  court  will  enter  an  eaamerttvr  on  tbe 
bail-bond,  on  the  same  payment (>*) 

Discharge  by  render,'] — When  haH  aboye  is  put  in  «ik1 
justified,  or  put  in  and  the  principal  rendered,  the  haU  ft' 
the  sheriff  are  discharged.  Tins  may  happen  immediately 
after  the  writ  of  capias  is  executed,  as  that  writ  is  reton- 
able  immediately,  or,  if  the  sheriff  has  been  ruled  to  re^m 
the  body,  the  bful  above  may  render  the  principal  eveoifter 
assignment  of  the  bail-bond,(")  and  proceedinss  token 
thereon, (")  though  they  have  not  justified,  wacretbe 
plaintiff  nas  proceeded  against  the  sheriff,  the  piipdpv 
must,  in  general,  be  rendeired  before  the  rule  to  bring  in  the 
body  has  expired.  (»■) 

Any  time  during  the  action,  the  bail  above  are  entitleti, 
of  right,  to  render  the  principal  in  their  discharge^  *^ 


)  Hughes  v  Poidevin,  15  East,  254. 

)  Smith  ▼.  Lewis,  16  East,  168:  wepost, 

)  Yates  ▼.  Doughan,  6  T.  £.  288. 

)  Bale  Pr.  110,  H.  T.  1863. 

)  Waters  ▼.  Rees,  3  Taunt.  503. 

)  1  &  2  Vict  c.  110,  s.  17. 

)  Fulke  ▼.  Bourkej  1  W.  Bl.  462;    Logan  v.  Louel^B 

;  3  M.  &  P.  594. 

)  Clarke  t.  Bradshaw,  1  East,  86;    IVheeiufright  t.  Sistsmi 

.  &  Sel.  511. 

»)  Tranel  t.  Rivaz,  1  East,  01  n. 

«)  Jacob  V.  Bmpes,  6  East,  312 ;  Tidd,  280,  (9th  edit) 
(")  Edwin  T.  Allen,  6  T.  E.  401. 
(«)  Meysey  t.  CameU,  5  T.  B.  534.  .. 

(»»)  R,  T.  Sheriffs  of  London,  1  Chitt  B.  567.    See  Thxsm « 
Fisher,  1  H,  Bl.  9. 
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thereby  release  their  liability, (*)  and  the  court  generally 
allows  some  time  after  the  retur  n  of  the  ca.  sa,  for  the  bail 
to  render  the  principal.  (•)  Thus,  "  where  the  plaintiff  pro- 
ceeds by  action  on  the  recognizance  of  bail,  the  bail  shall 
be  at  liberty  to  render  their  principal  at  any  time  within  the 
space  of  eight  days  next  after  the  service  of  the  process  upon 
uiem,  but  not  at  any  later  period ;  [and  that,  upon  such 
render  being  duly  made,]  and  notice  thereof  given,  the  pro- 
ceedings shall  be  stayed,  upon  payment  of  the  costs  of  the 
writ,  and  service  thereof  only."(0  The  render  is  not  in 
itself  a  stay  of  proceedings  until  the  costs  are  paid.(*)  **  Bail 
shall  be  at  liberty  to  render  the  principal  at  any  time  during 
the  last  day  for  rendering,  so  as  they  make  such  render 
before  the  prison  doors  are  closed  for  the  night."(0 

Bail  are  entitled  to  seizetheir  principal  in  order  to  render 
him,(*)  even  on  a  Sunday,  (')  or  though  he  is  going,  as  a 
banmnipt,  to  surrender,  (*)  and  even  to  break  any  inner 
door  of  his  house  to  take  him  ;(*)  and  one  of  the  bail, 
it  is  said,  must,  after  the  defendant  is  taken,  unless  he 
consent  to  remain  in  some  other  person^s  custody,  keep 
possession  of  him  till  he  b  rendered.  (^*) 

Enlarging  time  to  render.^ — ^The  court,  in  general, 
refuses  to  enlarge  the  time  for  rendering  the  principal,  even 
though  the  principal  is  too  ill  to  be  removed, ("^  or  has 
become  a  lunatic,(")  or  has  been  taken  a  prisoner  or  war. C^) 
But  it  is  otherwise  if  he  has  been  banished,(^^)  or  impressed 

i>)  Simmont  v.  MiddleUm,  8  Mod.  341 ;  1  WiU.  270. 

(*)  WUmore  v.  Clark.  1  Lord  Raym.  156 ;  Anon.  1  Salk.  101. 

(s)  Hole  Pr.  108,  H.  T.  1863.  The  words  in  brackets  were  in  the 
previous  rule,  3  T.  T.  3  W.  4,  and  hare  been  omitted,  obnously  by 
some  clerical  error. 

(M  Horn  v.  Whiteombe,  5  Dowl.  328. 

(»)  Rule  Pr.  106,  H.  T.  1863. 

(•)  R.  V.  Butcher,  Peake,  169;  Biri  v.  RobertM,  1  M.  &  M.  177 ; 
PyeutM  f.  Stowj  3  Taunt  626.    See  Taylori,  Evant,  1  Binz.  367. 

(0  Amm,  6  Mod.  231.  Bnt  see  Brooks  v.  Warren,  2  W.  Bl.  273. 
.  (•)  Exparte  Gibbons,  1  Atk.  238 ;  Exparte  Leigh,  1  01.  &  J.  264. 

(•)  Sheers  v.  Brooks,  2  H.  Bl.  120. 

(>•)  1  SeUon,  170. 

(»)  Wynn  v.  Petty,  4  East,  102 ;  Grant  v.  Fagan,  id,  190.  But  if 
be  is  already  in  enstody,  and  ill,  it  may  be  otherwise,  Winstanley  v. 
GaUskeU,  16  East,  389. 

(»)  Cock  V.  BeU,  13  East,  366.  Bnt  see  PiUop  v.  Sexton,  3  B.  &  P. 
660. 

(>*)  Grant  v.  Fagan,  4  East,  189. 

(M)  Folkein  v.  CrUieo,\Z  East,  467 ;  Wood  v.  MiteheR,  6  T.  R. 
347 ;  Fowler  r.  Dunn,  4  Boxr.  2034. 
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into  the  Queen's  8ervioe,(0  or,  perhaps,  if  he  has  beoome 
bankrupt  in  the  country,  (')  or  is  in  quad  criminal  custody 
as  a  bankrupt,(*)  or  is  undergoing  imprisonment  for  a 
libel.  (*)  In  general,  the  boil  cannot  make  an  applicatioa  to 
enlarge  the  time  until  thej  justify,  unless  the  prindpsl  is 
already  in  custody ;(')  and  it  must  distinctly  appear  ikaX  the 
application  is  on  the  behalf  of  the  bail.(*) 

If  defendant  in  prison,'] — ^If  the  defendant  is,  at  thattme, 
in  custody  on  a  civil  suit,  as  the  custody  of  the  gaoler  of  the 
county  gaol  of  any  county  in  England  or  Wales,  br  firtae 
of  any  proceeding  out  of  any  of  the  superior  courts,  he  msj 
be  rendered  in  discharge  of  his  bail  in  any  other  acdoo 
depending  in  any  of  the  said  courts  in  the  ordinary  manner; 
and  the  keeper  of  such  gaol,  or  such  sheriff,  or  other  penoo 
responsible  for  the  custody  of  debtors,  shall,  on  sndi  render, 
be  duly  charged  with  the  custody  of  such  defendant,  and  die 
said  bail  shall  be  thereupon  wholly  exoner^ied  firom  liabifitf 
as  such.C)  So  by  Rule  Pr.  107,  H.  T.  1853,  *•  if  a  defisndtnt 
shall  be  m  custody  of  the  gaoler  of  any  county  giol,  br 
virtue  of  any  process  issued  out  of  an^r  of  the  said  courts,  be 
may  be  rendered  in  discharge  of  his  bail  in  any  actioa 
depending  in  the  said  court,  in  like  manner  as  ia  prorided  by 
Kule  Pr.  106  (post,  p.  837) ;  and,  thereupon,  the  bail  sball 
be  wholly  exonerated  without  entering  any  exonentMr." 

If  the  defendant  is  in  custody  under  criminal  or  CVoir* 
process,  the  bail  must  apply  to  the  Queen's  Bench  for  a 
habeas  corpus  to  brins  him  up  to  be  rendered,  as  where  be 
is  under  a  chai^  of  fdony,(*)  or  under  a  sentence  of  trans- 
portation not  carried  into  effect.(*)    So,  if  he  is  conusitted 


(!)  Bobertson  v.  Patterson,  7  East,  406. 

(*)  Mauds  r.  Gowett,  3  East,  146 ;  qfisv  v.  DiOens,  6  M.  &SeL 
341;  Olendinningi,Eobi»8on,lTtLxatdl!uk  Aatoabaaknnteria 
town.  Bee  Buston  v.  Grssn,  2  Dowl.  617  ;  COombes  v.  Dod,  id,  766 ; 
3  M.  &  So.  817 ;  Shaw  t.  Cask,  4  Bing.  80 ;  12  Howe,  257. 

g)  Oibsonr,White,lJ)owl2l97i2Qr,&J,B5;  Harris f.Ako^ 
.  &  J.  486 :  Wauoh  v.  Ashford^  3  Dowl.  128 ;  1  Se.  167. 

( «)  Campbell  v.  Aekiand.  1  Or.  &  M.  78 ;  1  Dowl.  635. 

(■)  OoUbtffr.  HaveKfM,  18Piifl6,098;  £Mt.  Aikms,lM^ 
769. 

(•)  Horrw  v.  Qhssop,  2  Chitt  B.  101. 

(n  11  Geo.  4  ft  I  Will.  4,  c  70,  a.  22. 

(«)  Sharpy.  Sft^rdf,  7  T.  B.  226 ;  Daniaj.  Thompson,  \^fs^ 
78.  See  anU.  p.  732. 

(•)  VergsvCs  case,  2  Str.  1217;  Jmm  v.  PrtL  6  BiBff.  377; 
4M.  &P.  65;   Fofilem  T.  CWtieo,  18  East,  457. 
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by  a  baokrnptcy  commissioner,  Q)  or  confined  as  a  lunatic 
in  an  hoopitaLC) 

I^tUing  in  wpeekd  bail  before  rendering.'] — ^Before  the  render 
can  be  made,  special  bail  must  be  put  in,  either  bj  the 
defeodaot  or  the  sheriff,  or  the  bail  below ;  or  where  the 
bail  put  in  hj  the  defendant  have  failed  to  justify,  other  bail 
pat  m  by  u&e  sheriff,  or  his  bail,  may  then  render  the 
delendant.(*)  ^  **  Bail,  though  rejected,  shall  be  allowed  to 
render  the  principal  without  entering  into  afresh  recogni- 
aanee/X^)  ^^*^  °^7  render  without  justifying,  (*)  and  if  one 
of  Uie  bail  only  justifies,  he  and  the  other  may  render  the 
prmcipaLC) 

To  ufhat  prison,  and  hew  rendered.] — **  A  defendant,  who 

shall  have  been  held  to  bail  upon  any  mesne  process,  issued 

oat  of  an^r  of  his  Majesty^s  superior  courts  of  record,  may  be 

rendered  in  discharge  of  his  bail,  either  to  Uie  prison  of  the 

ooort  oot  of  which  such  process  issued,  according  to  the 

raactice  of  such  court,  or  to  the  common  gaol  of  the  county 

in  which  he  was  so  arrested,  and  the  render  to  the  county  gaol 

shall  be  effected  in  the  manner  following^  that  is  to  say :  the 

defoidant,  or  his  bail,  or  one  of  them,  shall,  for  the  puipose 

of  such  render,  obtain  an  order  of  a  judge  of  one  of  his 

Mnesty's  superior  courts  at  Westminster,  and  shall  lodge 

socn  order  with  the  gaoler  of  such  county  gaol ;  and  a  notice 

in  writing,   of  the    lodgment  of  such  order,  and  of  the 

defendant  bein^  actually  in  custody  of  such  gaoler  by  yirtue 

of  such  order,  signed  by  the  defendant,  or  the  baU,  or  either 

of  tbem,  shall  be  delivered  to  the  plaintiff's  attorney  or 

agent ;  and  the  sheriff  or  other  person  responsible  for  the 

custody  of  debtors  in  such  county  ^aol  shal^  on  such  render 

9o  perfected,  be  duly  charged  with  the  custody  of  such 

defimdant,  and  the  said  bul  shall  be  thereupon  wholly 

exonerated  firom  liability  as  such.^XO  'V^  apphcation,  by  a 

defendant  or  his  bail,  or  either  of  them,  for  an  order  to 

reader  a  drfendant  to  a  county  gaol^  it  shall  be  specified  on 


Waugh  T.  Ash/ord,  3  Dowl  123 ;  1  Bing.  N.  &  294. 

Phillip  r.  Saxton,  2  B.  &  P.  550. 

Bireher  r,  Colson^  2  Str.  878.  See  Taylor  t.  Eoantf  8  Moon, 

1  Bing.  367. 

BakPr.  104,  H.  T.  1858. 

Wiggins  t.  Stsphsns,  5  East,  533. 

MiOs  T.  Head,  I  N.  B.  138  n. 

U  Geo.  4  ft  1  Will  4,  o.  70,  s.  21. 
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whose  behalf  such  application  shall  be  made,  the  state  of  the 
proceedings  in  the  cause,  for  what  amount  the  defendant 
was  held  to  bail,  and  by  the  sheriff*  of  what  county  he  was 
arrested,  which  facts  shall  be  stated  in  the  order ;  and  tkt 
on  such  order  being  lodged  with  the  gaoler  of  the  county  gaol 
in  which  such  defendant  was  so  arrested,  the  defendant  maj 
be  rendered  to  his  custody  in  discharge  of  the  bail ;  tod 
that,  on  such  lod^ent  and  render,  a  notice  thereof,  aod  of 
the  defendant's  bemg  actually  in  custody  thereon,  in  writing. 
signed  by  the  defendant  or  his  bail,  or  either  of  them,  or 
the  attorney  or  agent  of  any  or  either  of  them,  shalJ  b« 
delivered  to  the  plaintiff's  attorney  or  agent,  and  thereupoo 
the  bail  for  the  said  defendant  shall  be  wholly  exonerated, 
without  entering  any  exonereturyQ)  J£  the  defendant  bad 
eacaped,  and  was  re-taken  on  an  escape  warrant  and  lodged 
in  the  county  gaol,  the  sheriff  is  bound  to  detain  him,  on 
the  bail  directing  to  him  a  writ  to  that  effect,  and  deliTerv 
of  this  writ  is  deemed  an  effectual  render.  (*) 

The  render  of  a  defendant,  who  is  at  laree,  to  the  Qneen  s 
prison,  connsts  in  takinff(*)  him  to  the  judge's  chamben, 
idien  a  memorandum  of  Uie  state  of  the  cause  must  be  givoi 
to  the  judge's  clerk,(^)  who  will  make  out  a  render  and 
commitment,  and  deUver  the  defendant  to  the  tipstaff,  ^ 
will  give  a  certificate  of  the  custody.  The  judge  will  this 
exonerate  the  bail.  An  attorney's  presence  is  not  absolutelr 
necessary  at  the  render.  (*) 

Notice  of  render  and  stay  of  proceedings^ — After  the 
render,  the  defendant  or  his  attorney  must  forthwith  give 
notice  of  the  fact  to  the  plaintiff,  upon  which  "  proceeding? 
shall  be  stayed,  on  payment  of  the  costs  of  the  writ  and 
service  thereof  only  ;*'(•)  but  it  is  the  defendant's  business  to 
apply  to  stay  the  proceedings.  (')  This  application  ma j  be 
made  even  after  proceedings   had,  and  execution  levied 


(»)  Bale  Pr.  106,  H.  T.  1853. 

(')  1  Anne,  c.  6,  a.  3. 

(*)  Thia  aeema  not  eaaential  in  the  Queen's  Bench,  Davit  t.  /btrJ^, 
2  Chitt.  R.  74.  .         ., 

{*)  In  the  C.  P.  and  Excb.,  notice  should  proTiousIy  be  gireato  ue 
Maater  to  attend  wi^  his  book. 

Q)  NetheraoWs  bail,  2  Chitt.  B.  269. 

(•)  Bulea  Pr.  106, 108,  ante,  p.  835. 

(f)  Horn  T.  WMUombe,  6  Dowl.  328. 


SPECIAL  BAIL — BISCHAR6B  OF.  839 

against  the  bail;(>)  but,  generally,  only  on  payment  of 

CQSt8.(<) 

Sniering  exoneretur  on  the  bail-piece.'] — In  order  com- 
pletelj  to  discharge  the  hail,  it  is  absolutely  necessary, 
except,  as  before  mentioned,  in  the  case  of  a  render  to  a 
ooonty  gaol,  to  have  an  exoneretur  entered  on  the  bail- 
piece.  (')  Bat  if  the  omission  is  due  to  the  neglect  of  the 
attcnney,  the  court  may  set  aside  subsequent  proceedings 
against  the  bail  on  payment  of  costs. (*)  On  applying  for 
the  esoneretmr,  an  affidavit  must  be  produced  of  tne  service 
of  Dotioe  of  render,  and  also  the  certincate  of  the  tipstaff,  that 
he  has  the  defendant  in  custody.  On  showing  tne  affidavit 
to  the  judge's  clerk  or  the  Master,  he  trill  give  out  the  bail- 
piece,  which  is  then  taken,  with  the  certificate,  to  one  of  the 
Masters,  who  will  enter  the  exoneretur  on  the  bail-piece. 
The  bail-piece  is  then  filed  with  the  Master.  After  the 
exoneretur  has  been  ordered  to  be  entered,  it  is  irregular  to 
mooeed  against  the  bail  though  not  actually  entered.  (^^ 
The  court  may  rescind  the  order  to  enter  the  exoneretur,  if 
the  consent  was  given  under  a  mistake.  (*) 

Diackarge  by  deaths  banknq>tcy,  jrc.,  of  principal'] — The 
death  of  the  principal,  before  the  return  of  the  ca,  sa.  issued 
against  htm,  dischiurges  the  bail,  who  may  either  apply  to  a 
jnd^  or  the  court  to  enter  an  exoneretur,  or  may  plead  the 
death  to  the  scire  facias  on  the  recognizance.  (')  If,  how- 
ever, the  prindpal  die  after  the  ca,  sa,  is  returnable,  the 
bail  are  not  d]sciiaiged.(*) 

So,  the  bail  are  discharged  if  the  principal  has  obtuned 
his  certificate  as  a  bankrupt,^*)  or  oischarge  as  an  insol- 


(>)  L^rinew,  BarraU,  8  T.  B.  222 ;  Thorn  v.  Hutchinson,  3  B,  &  C. 
112  ;  4  D.  &  R.  712. 

(*)  See  Smith  t.  Lewis,  16  East,  168;  Cresswell  v.  Heame, 
1  M.  &  SeL  742 ;  Broohhouss  t.  Sheriff  of  Derbyshirs,  6  B.  &  C. 
244 

(')  Wild  T.  Harding.  8  Kod.  282,  340. 

(«)  Weaver  y.  Chandler,  Sayer,  7 ;  Knight  v.  Winter,  Bamea,  68. 
See  where  the  pUintiff'a  attorney  neglected  to  file  the  hail-piece, 
WiU  T.  Harding,  8  Mod.  280. 

(•)  Bond  T.  Isaac,  1  Barr.  409. 

{•)  Firth  T.  Harris,  8  Dowl.  437. 

(0  Sjparrow  t.  Lowyate,  2  Jnr.  29:  Tidd,  1129  (9th  edit.) 

(•)  Glyn  V.  Yates,  1  Str.  611 ;  Filewood  y.  Popplewell,  2  Wils. 
65;  Rawlinson  y.  Gunston,6  T.  B.  284. 

(•)  Johttson  y,  Linsey,  IB,  Sc  C,%i7 ',  Payne  r,  Spencer,  6  yi.&S, 
231 ;   West  y.  Ashdown,  1  Bing.  164. 
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▼ent;  (<)  and  these  may  apply  for  an  ezoneret«r(^)  as  they 
cannot  plead  such  a  defence.  (*)  The  application  mnst  be 
prompt,  (*)  and  if  not  before  proceedinflrg  taken  against  the 
oail,  the  J  mnstp^y  the  costs.  (*)  The  certificate  of  bankn^tcj 
has  the  same  effect  as  an  actoal  render.(*) 

K  the  plaintiff  give  time  to  the  principal  withoat  the  cod- 
sent  of  the  bail,(')  or,  perhaps,  of  one  of  them,  they  will 
be  di8chan;ed  on  prompt  application  ;  (")  as  where  tht 
pUintiff  ti£es  a  cognovit  from  the  principal,  having  the 
effect  of  extending  the  time  to  pay  tne  debt  and  costs  :(*> 
or  takes  the  joint  bills  of  the  principal  and  some  other 
person,  having  the  effect  of  extendm^the  time;(>*)  or  a^jee? 
to  a  composition.(^*)  But  the  bail  will  not  be  relieved  wbei^^* 
the  plaintiff  was  under  a  mere  moral  obligation  to  give  timt 
to  the  principalfC)  or  had  proceeded  in  equity,(^'^  and  the 
Court  of  Equity  stayed  the  action  by  injunction. (^*} 

The  bail  are  also  discharged  if  the  action  is  r^erred  to 
arbitration,(u}  or  the  judgment  is  for  the  defendant,  (^)  or 
execution  issues  against  the  defendant  for  the  debt  ;(^')  also  if 

(0  Anon,  y,  Bruce,  2  Chitt  R.  106 ;  Todd  y.  Mayfield,  3  B.  &  C 
222;  5  D.  &  B,  258.  If  the  bankraptcy  be  disputed;  the  court  «tU 
order  a  feigned  ienie  to  be  tried,  Harmer  ▼.  Bagger,  1 B.  &  Aid.  3S2- 

(»)  Ibid,;  Martin y.  (rHara,  Cowp.  824. 

(«)  Donellg  t.  Jhmn,  2B.StT.46, 

{*)  Swagne  y.  Bland.  4  D.  &  B.  878:  Humphregs  r.  Knight^ 
4  M.  &  P.  370 ;  6  Bing.  569. 

{*)  Manning  t.  Partridge,  14  Bast,  599;  Thaekerag  y.  Ttirmer, 
8  Taunt  28. 

f)  Jones  y.  EUit,  1  A.  &  E.  382. 

(M  Howard  J.  Bradberg,  3  Dowl.  92. 

f»)  Vernon  y.  Turleg,  1  M.  &  W.  316. 

(*)  Farmer  y.  Thomeleg^  4  B.  &  Aid.  91.  Bat  if  time  is  not  giyen 
by  the  coonovii  to  the  plaintiff  {Stevenson  y.  Roche^  9  B.  &r  C.  707). 
or  if  the  bail  eonsent  to  the  cognovit,  thej  remain  liable,  in  which  ease, 
howeyer,  they  should  receiye  notice  that  the  cognovit  is  nD«atisfi«d 
before  proceedings  are  taken  againei  them  :  {Clift  y.  Gge,  9  B.  A  C 
422 ;  Surman  y.  Bruce,  4  M.  &  Se.  184.) 

(^•)  WiUison  y.  Whittaker,  7  Taunt  63.  See  where  the  time  wu 
not  extended  thereby,  Melville  y.  Glendinning,  7  Taunt  126 ;  Verrum 
y.  Turlev,  1  M.  ft  W.  316;  4  Dowl.  660. 

(")  Thaekerag  y.  7\<rner,  8  Taunt  28. 

(")  lAidbrook  y.  HeweU,  1  Dowl.  488. 

(»■)  Murphg  y.  CadeU^  2  B,  &  P.  137. 

0«)  Eorsleg  y   Walstab,  7  Taunt.  235. 

(>*)  Archer  y.  HdU,  4  Bins.  464 ;  1 M.  &  P.  285. 

(>0  But  though  the  plaintiff  reooyer  less  than  £20,  the  bul  will  not 
oe  discharged,  ThutaUes  y.  Piper,  4  D.  ft  B.  194. 

(^n  Biggin's  case,  Cro.  Jac  320 :  Gee  y.  Fane,  1  Ley.  226 ;  OvMf 
y.  Blaekufell,  2  Lutw.  1273. 
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tbe  defendant  become  a  peer,0)  or  member  of  the  House  of 
Commons,(')  or  be  transported,  so  that  it  is  impossible  to 
render  him.(*)  But  the  court  will  not  discharge  the  bail 
if  the  defendant  is  detained  bj  an  enemjr  aDroad,(«)  or 
becomes  a  lunatic.  (0 

Discharge  by  variance  between  the  writ  and  declaraiionJ}-^ 
In  manj  cases  the  court  discharged  the  bail  where  there 
was  a  material  variance  between  the  declaration  and  the 
writ  of  capias^  as  in  the  number  of  plainti£i,(*)  or  defend- 
ants. (')  So,  in  many  cases,  where  the  variance  was  between 
the  declaration  and  the  affidavit  to  hold  to  bail  as  to  the 
cauae  of  action,  (*)  or  as  to  the  number  of  defendants.  (*^ 
In  such  cases,  the  principle  seems  to  be  whether  the  bail 
andertook,  by  their  recognizance,  to  be  responsible  in  the 
altered  circumstances. 

6.  Proceedings  against  the  Bail, 

Suing  out  ca,  sa.  against  the  de/endantJ] — ^Beibre  proceed- 
ing against  the  bail,  a  ca,  sa,  must  have  been  sued  out 
against  the  principal  and  returned,  that  beins  the  only  mode 
of  informing  the  bail  what  kind  of  execution  is  to  be  resorted 
to  a^Dst  ium.(*®)  The  ca,  sa,  must  be  directed  to  the 
sheriflr,(")  and  the  writ  may  be  tested  and  returnable  on 
vacation.  (^)  The  writ  must  be  made  returnable  on  a  day 
certain,  and  it  is  sufficient  that  there  be  eight  days  between 

■ ■ —       -    -  -     —       -  ,.  ,   ^  ■  ■      *i       _   I, ■_ 

0)  Trinder  v.  Shirley,  I  Doug.  46. 

C)  PhiUip  V.  WelUsley,  1  Dowl.  9. 

(»)  ly  Argent  v.  WiUon,  I  East,  380 ;  Merrick  T.  Vaeher,  6  T.  K. 
50 ;  Coles  y.  DeHayne,  6  T.  B.  246. 

(*)  Grant  t.  Pagan,  4  East,  189. 

(»)  Ibbotwm  Y.  Galway,  6  T.  E.  133. 

(«)  Rogers  y.  Jenkins,  1  B.  &  P.  383. 

(')  Bertram  y.  Williams^  6  Dowl.  897;  Thompson  v.  Cotter, 
1  M.  &  Sel.  66;  Woodcockj,  Kiiby,  1  M.  &  W.41;  4Dowl.  730. 

(«)  2  Saund.  72  a  iTetherifigton  y.  Ooulding,  7  T.  B.  80 ;  Vernon 
y.  Turley,  1  M.  ft  W.  316;  Firth  y.  Harris,  8  DowL  689;  Wheel- 
wright y.  Jutting,  7  TaaDt  304.  See  where  a  new  ooant  was  added, 
and  the  plaintiff  reooyered  only  on  that  count,  Thompson  y.  Maeerone, 
3  B.  &  C.  1 ;  4  D.  &  B.  619.  Seealso  Taylor  j,  Wilk^tson,  6  A.  ft  B. 
633 ;   Phillips  y.  Don,  6  D.  ft  L.  627. 

(•)  Grindall  y.  Smith,  1  M.  ft  P.  24;  Christie  v.  Wdlkor,  1  Bmg. 
68. 

(i«)  Thackeray  v.  HarrU,  I  B.  ft  Aid.  212 ;  Htmit  v.  Cox,  3  Burr. 
1360. 

(")  2  Saund.  72  a ;  Qahoaiy  v.  Laporte,  4  DowL  639 ;  2  Bing.  K.  C. 
466. 

(*0  C.  L.  P.  Act,  1864|  8. 9a 
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the  teste  and  the  rettim.(>)  "  A  writ  of  as.  «a.  to  fix  htO 
shall  have  eight  dajs  between  the  teste  and  the  retam,  and 
must,  in  London  and  Middlesex,  be  entered  fonr  dear  dajs 
in  the  public  book  at  the  sheriff's  offioe.'*(*)  It  seems  the 
writ  must  also,  in  other  eases,  lie  four  days  in  the  sliaiff  s 
office  before  proceeding  against  the  bail.(")  These  four 
dajB  must  be  juridical  £i7S.(^)  If  not  so  entered,  the  court 
may  set  aside  the  proceedings  against  the  bail.(^)  If  there 
is  any  irregularity  in  the  ca,  sa.^  the  bail  may  apfdj  to  the 
court  to  set  aside  the  ca,  .fa.,(*)  if  it  is  done  promptly.(0 
The  bail,  however,  cannot  take  advantage  of  an  irregnlaritr 
in  the  judgment  against  the  principal.(*)  A  ea.  sa.  should 
not  be  sued  out,  after  the  defendant  has  rendered.(*)  Hie 
sheriff  merely  returns  non  est  inventus  to  the  writ,  without 
executing  it,  and  thb  return  is  good,  though  the  plaintiff 
knew  where  to  find  the  defendant,  tmless  he  be  already  b 
the  custody  of  the  sheriff,  either  on  civil  or  criminsl  ac- 
count. (^')  The  ca,  sa,  should  be  filed  with  the  JkCaster  v 
soon  as  it  is  retumed.(") 

Filing  hail-pieceJ] — After  the  ca»  sa.  has  been  returned 
and  filed,  the  bail-piece  should  be  filed  as  stated,  oa^ 
p.  828. 

Entry  of  recognizance  on  roll,"] — ^The  recognizance  required 
under  the  old  practice  to  be  entered  on  the  roll,  anditseeiDs 
this  is  still  necessary.(") 

Set.  fa.  against  baU,"] — ^Tbe  plaintifi  may  either  proceed 
against  the  bail  by  action  on  the  jud^ent,  or  h^  scire faeiat 
on  the  recognizance.  A  scL  fa,  is  tested,  directed,  and 
proceeded  on  in  like  manner  as  a  writ  of  revivor.  ('*)  It  most 


(»)  Rule  Pr.  74,  H.  T.  1863. 
r«)  Rule  Pr.  76.  H.  T.  1863. 


»i  FumeUy,  SmUh,  7  J.  &  C.  698. 


Hotoardi.  SmOhAB,  &  Aid,  62B;  Scottr,  Larkins,4}i,k?, 
748;  7  Ring.  109. 
(•)  HuUan  ▼.  Reubm,  6  M.  &  Sel.  328;  2  Chitt  R.  102. 
(•)  Gaiway  t.  LaporU,  4  Dowl.  639 ;  2  Ring.  N.  C.  4^ ;  Gcn^ 
V.  Jolly,  1  H.  RL  74. 
O  Poeoek  ▼.  Cockerton,  7  DowL  21. 
(s)  Haywood  v.  Ribbons,  4  East,  310. 
(•)  Saunderson  y.  Parker,  9  Bowl.  496. 
w)  2  Tidd,  Pr.  1147. 

11)2  Sellon,  46 ;  Bunt  y.  Coar,  3  Rair.  1360. 
»)  See  Chitt  Aieh.  (8th  edit)  800,  801. 
'<)  C.  L.  P.  Act,  1862,  8.  132.  See/NMt,  "  ReviTor''  ud  ''«es.  A 
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be  sued  out  witiiin  ten  yean  after  the  then  seasion  of  Par* 
liameiit,  or  tweaatj  yean  after  the  cause  of  action.  (>) 

Action  a^ahut  haU.J] — ^The  plaintiff  may  sue  the  biul 
Joinify,  or  in  separate  actions,  (*)  and  may  issue  the  writ  of 
5iiiiiinoD9  on  the  return  day  of  tiie  ca,  sa.(*)    The  defendant 
csnnot  be  held  to  bai].(*) 

Execvlum  agahut  hail,'] — ^Where  an  action  has  been 
brougfat  Munst  the  bail,  tne  plaintiff  may  issue  execution 
as  nvaaL  If  the  action  was  against  both  the  bail  joiutly, 
then  execution  must  be  against  both  jointly. (*)  Where 
part  baa  been  levied  by  fi*fa,^  a  ca.  sa.  may  be  issued  for 
the  residue.  (*)  If  the  principal  has  been  taken  in  execution, 
bis  bail  cannot  also  be  taken.  (')  So,  if  bail  has  been  taken 
on  a  CO.  sa.,  the  principal  cannot  afterwards  be  taken ; 
though  it  is  otherwise  as  to  other  writs  of  execution. (*) 

If  the  bail  were  proceeded  against  by  9ci,fa.^  the  execu- 
tion may  either  be  against  both  bail  jointly,  or  each 
8eTerally.(*) 

(a)  Bail  in  error,'] — ^Bail  in  error  are  not  discharged 
by  the  rendering  of  the  prindpal,  or  his  bankruptcy  or 
inaolTcncy,  or  on  his  being  taken  on  a  ca,  sa,(^^)  It  is  not, 
therefore,  neoenaiy  to  sue  out  a  ca,  sa,  against  the  principal 
before  proceeding  against  the  bail  in  error.  In  other 
respects  the  proceeding  against  bail  in  error  is  the  same  as 
against  bail  to  the  acUon. 


I 


r>)  3  ft  4  Will.  4,  e.  42,  s.  3. 

fs)  Stovmjon  t.  QratU^  2  N.  B.  I03b 

[>)  Shiverg  t.  Brooka^  8  T.  E.  628. 

(«)  Brandon  y.  Robton^  6  T.  B.  336 ;  Ormond  r,  Brierky,  I 
Salk.99. 

(•)  CUxrke  t.  Clement,  6  T.  B.  525 ;  Baynti  ▼.  Jones,  9  M.  &  W, 
104;  1  Dowl.  19.  S.  373. 

(•I  Steveneon  t.  Roehe,  9  B.  &  C.  707. 

n  Biffytn^  ease,  Cro.  Jae.  820.  See  Perkins  t.  Pettit,  2  B.  &  P. 

A4Q> 
0)  Ibid. ;  Felgate  t.  Ucie,  1  Sid.  107 ;  Alkn  t.  Snow,  2  M.  ft  Sel. 

341. 

(•)  2  Siimd.  72  b;  Sainsbwy  t.  PringU,  10  B.  ft  C.  751. 
0«)  Loffk,  238 ;  Souihcole  v.  Braithwaite,  1  T.  B.  624;  Perkins 't. 
PeUU^  2  B.  ft  P.  440 ;  G.  L.  P.  Act,  1852,  s.  151,  anU,  p.  554. 


[C.  L, — vol.  ii.]  4  D 
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CHAPTER  XVin. 

BAIL— ARBEST  UNDER  ABSCOKDIKG  DEBTORS 

ARREST  ACT. 

The  Absconding  Debtors  Arrest  Act,  1851  (14  &  15 
Vict.  c.  52),  provides  a  more  expeditious  and  efficacioitf 
mode  of  obtaming  process  for  the  arrest  of  debtors  abont  to 
quit  England,  in  all  cases  where  such  debtors  are  now  liable 
in  law  to  be  arrested. 

By  sect.  1  it  is  enacted  that — 

It  shall  be  lawfal  for  anj  commissioner  of  tbe  Court  of  BmknpUjf 
acting  for  any  district  in  tbe  eonntry,  or  tbe  jadge  of  anj  district 
Coonty  Court,  except  tbe  County  Court  judges  acting  in  the  oonnties  of 
Middlesex  and  Surrey,  on  application  by,  or  on  bebalf  of  any  creditor, 
tfpon  due  proof  by  affidavit^  intituled  in  one  of  Her  Majesty  s  superwr 
courts  of  common  law,  of  the  creditor  applying,  or  of  some  other  pexscoL  «r 
by  solemn  affirmation  in  cases  in  which  solemn  afBrmation  ie  allowed  by 
law,  to  the  satisfaction  of  such  oommissioner  or  judge,  that  a  debt 
of  202.  or  upwards  is  owing  to  such  creditor,  and  b  then  payaiMe 
from  the  person  or  persons  against  whom  such  application  shall  be  made, 
and  that  there  is  probable  cause  for  beliering  that  such  debtor  or 
debtors,  unless  be  or  they  be  forthwith  apprehraded,  is  or  an  about  to 
quit  England,  with  intent  to  aroid  or  delay  the  said  creditor,  or  with 
intent  to  remain  out  of  the  jnnsdictioD  of  the  courts  of  law  in  Eagkod 
so  long  that  thereby  tbe  said  creditor  will  or  may  be  delayed  in  the 
recovery  of  tbe  said  debt,  to  grmU  a  warrani^  such  warrant  being  in 
the  form  and  indorsed  in  the  manner  specified  in  tbe  sched.  A.  to  this 
act  annexed,  or  to  the  like  efiiect,  to  the  messenger  of  tbe  said  Gout  ti 
Bankruptcy,  or  to  the  high  bailiff  of  the  said  County  Court,  whereby 
tbe  said  messenger  or  high  bailiff  shall  bare  authority  at  any  time,  wkkm 
seven  days  after  the  date  of  the  said  warrant,  including  tbe  day  ef  sseb 
date,  to  arrest  the  person  or  persons  named  in  sndi  wamnt,  and  hia 
or  them  safely  keep  until  he  or  they  shall  have  giren  bail  to  sach 
messenger  or  high  bailiff,  or  made  deposit  with  him  aocordiag  to  tbe 
practice  obserred  in  the  superior  courts  of  law,  or  until  ha  shiJl  bare 
paid  tbe  debt  and  costs  indorwd  on  the  said  wamnt,  or  be  oCbcrwk« 
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diaduuged  from  arrest  under  imch  warrant  by  dne  coarse  of  law,  and 
that  snch  warruit  shall  bear  date  the  day  of  issuing  thereof,  and  may 
be  execated  m  any  part  of  England,  and  tbat  a  copy  of  such  warrant 
or  warrants  shall,  at  the  time  of  the  arrest,  be  served  upon  the  party 
arrested  :  provided  always,  that  every  creditor  who  shall  cause  such 
warrant  to  issue,  shall  forthwith  cause  to  be  issued  a  writ  of  capias, 
and  also,  in  cases  where  no  action  shall  be  pending,  shall,  before  the 
issuing  of  such  writ  of  capicu,  cause  a  writ  of  summons  to  be  issued 
oat  of  some  one  of  the  superior  courts  of  law  against  such  debtor  or 
debtors,  and  tbat  upon  such  capias  all  mandates  and  warrants  sball 
issue  according  to  the  practice  now  in  use,  notwithstanding  that  the 
defendant  shall  have  been  arrested  by  virtue  of  any  warrant  or  warrants 
granted  by  such  commissioner  or  judge,  and  such  debtor  or  debtors 
■hall,  if  in  custody,  be  served(')  wiUi  such  writ  of  capias,  within  seven 
days  from  the  date  of  such  warrant,  including  the  day  of  such  date ; 
and  thereupon  such  debtor  or  debtors  shall  be  considered  and  deemed  to 
have  been  arrested  by  virtue  of  the  said  writ  of  cajnas,  and  all  pro- 
ceedings shall  be  had  upon  such  writ  of  capias,  as  if  the  same  had 
been  issued  prior  to  the  issuing  of  such  warrant,  and  the  arrest  made 
on  such  writ  of  capias,  and  according  to  the  practice  now  observed  in 
the  said  snperior  courts  of  law. 

Form  of  Warrant  to  Arrest,  (Sched,  A.) 

Whereas,  A.  B.  (the  ertdUor)  hath  this  day  proved  upon  oath  \or 
Qolemn  affirmation,  as  the  ease  may  60]  to  my  satisfaction,  that  C.  D., 
(efte  ddiior')  ia  indebted  to  the  said  A.  B.  in  the  sum  of  £  ,  and 
tiiat  there  is  probable  canse  for  believing  that  the  said  G.  D.,  anless  he 
be  forthwith  apprehended,  is  about  to  quit  England  with  such  intent 
■8  is  mentioned  in  the  Absconding  Debtors  Arrest  Act,  1851.  These 
are  to  desire  and  authorize  yon  that  you  take  the  said  G.  D.  where- 
soever he  may  be  found,  and  him  safely  keep  until  he  shall  have  given 
yon  bail  or  made  deposit  with  you,  according  to  law  in  an  action  [on 
promises,  or  of  debt,  or  covenant,  as  the  cause  of  action  may  he"]  at  the 
suit  of  A.  B.,  or  until  the  said  G.  D.  shall  have  paid  the  debt  and  costs 
indorsed  on  this  warrant,  or  shall  by  other  lawful  means  be  discharged 
from  your  custody.  I  do  further  command  yon  to  whom  this  warrant 
is  directed,  that  on  execution  hereof  yon  do  deliver  a  copy  hereof  to 
the  said  G.  D.  And  I  hereby  require  the  said  G.  D.  to  take  notice 
that  application  will  be  made  forthwith  to  the  Gourt  of  Queen's  Bench 
\ar  Common  Pleas,  or  Exchequer,  or  Gommon  Pleas  at  Lancaster,  or 


SI)  If  the  defendant  has  paid  the  debt,  and  obtained  his  dischax|[e, 
is  then  arrested  by  other  creditors,  he  need  not  be  served  with 
tiie  capias,  but  it  is  sufflcient  to  sue  it  out,  Eld  1.  Vero,  8  Exch.  655. 
The  eapiaa  most  be  issaed  and  served  within  seven  days,  if  issued  on 
the  same  materials  ss  the  wamnt.  else  the  defendant  may  be  discharged ; 
bnt  if  a  capias  is  obtained  on  rresh  materials  afterwards,  it  wiU  be 
valid,  Masters  v.  Johnson,  8  Exch.  63. 

4  D  2 
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Pleas  at  Durham,  a$  the  oate  moy  5e]  for  a  writ  of  eopts*  to  be  ioDBd 
agaiost  the  said  G.  D.,  and  a  copj  of  jmch  writ,  if  obtaioedf  will  be 
senred  upoo  the  said  0.  D.,  if  atiU  in  enstodj,  within  eefw  di;s 
from  the  date  of  this  warrant,  indoding  the  daj  of  such  daie. 
And  I  do  fartiier  command  jou  to  whom  this  warrant  is  direetid, 
that  immedimtely  after  the  execntion  hereof,  yon  do  oertifj  bj  iodoTK- 
ment  hereon  the  time  and  place,  when  and  where  yon  shall  have 
ezeonted  the  same.     Dated  the        day  of  ,  a.d.        • 

This  warrant  is  to  be  executed  within  days  from  the  ^9 

hereof,  including  the  day  of  sndi  date,  and  not  afterwards. 

(IndorsemenL) 

This  warrant  was  issued  by  ,  of  ,  attorney  for  tlie 

withioHiamed 

A  Warning  to  the  Defendani. 

Within  seven  days  from  the  day  of  the  date  of  this  warrant,  indodiog 
the  day  of  such  date,  you  will  be  served  with  a  writ  of  cofwui,  acd  tbert- 
after  you  will  be  considered  as  arrested  by  virtue  of  sach  writ  of  a^m^ 
and  all  proceedinfre  will  be  had  upon  the  said  writ  of  cqpKtf  as  if  ibis 
warrant  had  not  issued,,  or  you  may  be  disdiarged  forthwith,  on  depo* 
siting  in  the  hands  of  the  office  to  whom  this  warrant  is  directed  tbe 
sum  of  £  f  and  ten  ponnds  for  costs,  or  on  payment  to  racli 

officer  of  the  debt  and  costs  indorsed  on  this  warrant,  or  on  cstcnof 
into  a  bail-bond  to  such  officer  with  two  sufficient  sureties  ftr  tk 
amount  indorsed  on  this  warrant. 

The  plaintiff  claims  £  ,  by  order  of  (Me  partf  ummg  tk 

warrantJ) 

The  afEdavit  may  be  sworn  before  a  commitwioner  d 
bankruptcy,  or  judge  of  the  County  Court,  or  any  per»)o 
having  authority  to  administer  oaths  in  the  snpenor 
court :  (s.  2.)  The  warrant  is  auxiliary  only  to  theprocesses 
now  in  use,  and  shall  be  wholly  void  and  of^noneefiect  what- 
soever as  a  protection  to  the  person  issuing  it,  unless  isaoed 
and  served  as  aforesaid :  (s.  3.)  The  person  execudng  the 
warrant  must  indorse  a  certificate  thereupon  of  the  time  and 
place  where  the  arrest  waa  made,  and  the  nrodaction  of 
this  certificate  is  sufficient  authority  to  the  sneTiff  of  the 
county  where  the  warrant  issued,  or  keeper  of  the  county 
gaol,  to  detain  the  debtor :  (s.  4.)  The  person  executing  the 
warrant  is  responsible  to  the  court  in  which  the  actioa  sbjiD 
be  brought,  or  a  judge  thereof,  in  the  same  manner  as 
sherifis  now  are,  and  is  entitled  to  the  same  protection :  (a-  ^O 
The  person  arrested  may,  before  the  issums  of  the  writ  of 
capias,  pay  the  debt  and  costs  indoraed  to  the  messenger  or 
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btflifi,  or  enter  into  »  bail-boiid  to  lam^  with  two  sareties, 
for  the  amount  indoned,  conditioned  to  put  in  epecial  bail, 
as  ra^iured  by  the  said  warrant,  or  to  make  deposit  of  the 
sum  mdoTBed,  together  with  ten  pounds  for  costs^  and 
thereupon  he  shul  be  entitled  to  be  discharged  from 
custody :  (s.  5.) 

Proeee^Smgs  after  arre9U'\ — As  soon  as  the  person  so 

arrested  aa  aforesaid  has  been  taken    into    custody,  or 

detained  under  the  writ  of  capias  hereinbefore  mentioned, 

the  force  and  e£fect  of  the  sua  warrant  so  granted  as  afore- 

gaid  shall  immediately  cease  and  determine,  and  the  said 

shenff  shall  hold   the  said  person  under  or  by  virtue  of 

the  said  writ  of  capias^    in  like  manner  as  if  the   said 

person  had  been  first  arrested  under  and  by  wtue  of  the 

ssme,  or  in  case  the  person  so  arrested  shall  have  made 

deposit  with  the  sud  messenger  or  high  bailiff  as  aforesaid, 

or  entered  into  such  bail-lxNiid  as  aforesaid,  then  upon 

delivery  to    tlie  messenger  or  hifh   bailiff  respectively, 

by  whom  such  person  was  arrested,  of  a  copy  of  the  war- 

i^ot  granted  by  the  sheriff  upon  such  writ  of  capias  as 

^oreaud,  the  aaid  messenger  or  high  bailiff  shall  pay  over 

to  such  sheriff  as  aforesaid  Uie  said  aeposit,  or  assigjn  to  the 

said  sheriff  such  bail-bond  aa  aforesaio,  and  the  said  sherifi' 

ifaall  then  hold  the  said  deposit  or  bail-bond,  and  shall  be 

entitled  to  enforce  the  said  bail-bond  in  his  own  name,  or  to 

^^igu  the  same  in  the  same  manner  as  if  the  said  person 

^d  be^  first  arrested  on  the  said  writ  of  capias^  and  the 

iaid  depodt   had  been  made  or  bail-bond  entered  into 

with  the    said  sherifi;    provided  always^  that    the   said 

thetiff  shall  not  be  in   anv  manner   liable    or   answer- 

*^le  for  any  defiuilt,  misbenaviour,  or  miscarriage  of  the 

Pcnon  to  whom  such  warrant  was  addressed,  or  of  the  person 

<"* jwnons  making  the  arrest  under  and  by  virtue  of  the 

^  wafiant ;   provided  also,  that  if  no  writ  of  capias  be 

ttned  and  senred(>)  within  seven  days  from  the  date  of  the 

^  warrant,  including  the  day  of  such  date,  the  person 

^''^■ted  under  such  warrant  snail  be  entitled  to  be  dis- 

^^^^^^K^  from  custody,  or,  in  case  the  deposit  has  been 

^^  with  a  bail-bond  mven  to  the  said  messenger  or 

%h  bailiff,  then  the  said  deposit  shall  be  returned,  and 

the  said  bail-bond  given  up  to  oe  cancelled :  (s.  6.) 

^ytii^  proceedings  and  applying  for  discharge,'] — Such 
(1)  See  Bldi,  VerOy  8  Exch.  655,  ante,  p.  845. 
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warrant  shall  be  indorsed  with  the  amount  of  debt  and  coris 
claimed  by  the  plaintiff,  in  such  manner  as  writs  of  capias 
are  now  directed  to  be  indorsed,  and,  on  payment  of  the 
amount  so  indorsed,  all  proceedines  shall  be  stayed  and  the 
person  so  arrested  be  discharged  &om  custody,  and  he  aluQ 
be  at  liberty  afterwards  to  tax  the  costs  so  indorsed,  as  if 
he  had  been  arrested  under  a  writ  of  capias :  (a.  7.)  Also  the 
person  against  whom  a  warrant  has  been  granted  mar, 
either  before  or  after  arrest  send  before  a  capias  has  issued^ 
apply  to  the  commissioner  or  County  Court  judge,  or  a  jnd^ 
of  the  superior  court,  or  the  court  mentioned  in  the  affidavit, 
**  for  a  summons  or  rule,  calling  upon  the  creditor  who  shall 
have  obtained  such  warrant  to  show  cause  why  the  warrant 
should  not  be  set  aside  and  yacated,  if  such  application  shall 
be  made  before  arrest,  or  why  the  debtor  snould  not  be 
discharged  out  of  custody,  if  the  application  should  be  made 
after  arrest,  and  it  shall  be  lawM  lor  such  eommissioner  or 
judge,  or  court,  to  make  absolute  or  discharge  such  sam- 
mons  or  rule,  and  direct  the  costs  of  the  appUeation  U>  he 
paid  by  either  party,  or  to  make  such  other  onier  theran  93 
to  such  commissioner,  judge,  or  court  shall  seem  fit :  provi- 
ded that  any  such  order  made  by  a  judge  may  be  dischamd 
or  yaried  by  the  court  on  application  made  thereto  by  cither 
party  dissatisfied  with  such  order  :*'  (s.  8.) 

Costs  and  fees."] — The  costs  o/and  attending  the  warr&t 
hereby  authorized  to  be  issued,  and  the  arrest  thereon^  ihall 
be  deemed  to  be  costs  in  the  cause :  provided  always,  that  do 
such  costs  shall  be  allowed  to  a  plaintiff,  unless  the  cottit  or 
the  proper  officer  thereof  is  satisfied,  by  affidayit  or  other- 
wise, that  the  plaintiff  had  good  reason  to  belieye  that  he 
would  probably  have  failed  m  causing  the  defendant  to  be 
arrested  if  he  had  proceeded,  in  the  first  instance,  by  a^- 
cation  to  a  judge  of  one  of  the  superior  courts  for  a  writ  of 
capias,  without  first  applying  to  a  judge  of  a  Coun^  Coort 
or  a  commissioner  of  the  Court  of  Bankruptcy,  as  the  esse 
may  be,  under  the  provisions  of  this  act :  (s.  10.) 

The  costs  of  the  writs  of  capias  and  summoms  shall  be  the 
same  as  if  this  act  had  not  paned :  (s.  11.)- 

The  fees  followinff  shall  be  paid  to  the  parties  named,  and 
no  other  fees  shall  be  allowed  or  taken  in  respect  of  the 
warrant:  (s.  11.) 

X  a.   <i 
To  the  attorney  for  preparing  the  affidavit  of  debt 
and  showing  that  the  debtor  is  about  to  abeoond, 
and  oath        , 0  10    0 
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To  the  same,  for  attending  to  issoe  the  wamuit 

To  the  clerk  of  the  Coantj  Coart,  on  the  iasnlng 

01  a  wajmut  ...         •••         •••         •••         •■• 

To  the  paitj  ezecating  the  warrant  for  the  caption 
To  the  aame^  lor  ererj  mile  from  the  place  where 
the  wanrant  shall  be  iasned  to  the  place  where 
it  ahallbeezeeoted,  aforther  snm  of  ...     0    0    6 

To  the  aame,  for  ererj  mile  from  the  place  where 
th«  debtor  shall  be  arrested  to  the  gaol  where 
he  shall  be  lodged^  the  farther  snm  of  ...    0     1     0 


£ 

9. 

d. 

0 

6 

8 

0 

5 

0 

1 

1 

0 

850         THE  PBAOTIOB  OF  THE  OOXICON    LAW. 


CHAPTER  XIX. 
DISCONTINUANCE— NOLLE  PROSEQUI— NON  PROS. 


1.  DiBOontioajiDoe. 

2.  Cassetur  Breve. 

3.  Nolle  ProseqaL 

4.  BetimziU 


5.  Remittitur  Damna. 

6.  Componndiiig  Penal  AotkoK 

7.  Jodgment  of  Non  Pros. 


1.  DisconiiHuance. 


Whbbe  the  plaintiffhas  reason  to  think  he  will  not  socceed 
in  his  action,  he  may  discontinue  it.  Formerly  the  steps  in 
an  action  were  connected  by  continuances,  but  now  |^no 
entry  or  continuances,  by  way  of  imparlance,  aaia  adatttn 
mdt,  vicecomes  non  nusU  breoe^  or  otherwise,  shall  be  msde 
upon  any  record  or  roll  whaterer,  or  in  the  pleadings.'^i*) 
A  plaintiff  alone  can  discontinue ;  and  it  is  his  pnvikge  to 
do  80.(')  An  avowant  cannot  di8Continue.(*)  The  entire 
action,  and  not  a  part  merely,  must  be  discontinued ;  thus, 
after  judgment  on  demurrer  for  the  defendant  as  to  one  plea, 
the  piainufi  cannot  discontinue  as  to  that  plea  oidy.(^)  A  rule 
must  be  obtained  for  the  purpose,  which  is  a  side-bir  rule 
ffranted  as  a  matter  of  course,  before  argument  of  « 
demurrer,  or  verdict,  or  writ  of  inquiry.(*)  Li  other  cMKt 
application  must  be  made  to  the  court  for  a  rule  nut.  1^^ 
court  has  not  allowed  the  nde  during  a  stay  of  pro- 
ceedings ;  (*)  nor  after  a  writ  of  inquiry  has  been  executed 

0)  Bole  PI.  31  T.  T.  1863. 

(*S  Poiti.  Hirat,  1  D.  &  L.  910;  7  So.  N.  B.  800. 

Long  T.  Bydteridpe,  1  Str.  112. 

BenUmr.  Polkkwhome,  16  M.  &  W.  8. 

C*)  Mvrray  y.  SUoer^  1  C.  B.  638;  8  D.  ftL.  26. 
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md  retimed,  unless  with  defend&nt^s  consent ;  Q)  nor  after 
a  i^neral  verdict,  unless  a  new  trial  has  been  ordered ;  ^') 
jet  it  has  been  allowed  after  a  special  verdict^*)  anless  tne 
action  was  opprefl8ive,(*)  or  unless  the  plaintiff's  object  was 
to  adduce  fresh  proof  to  contradict  the  verdict.  (*)  Where 
the  defendant  bad  demurred,  and  succeeded  on  the  denmrrer, 
sod  the  plaintiff  had  taJcen  out  a  rule  to  discontinue,  the 
ooort  rdosed  to  set  it  aside,  as  the  defendant  was,  never- 
theless, entitled  to  his  costs  under  Uie  judgment.  (•) 

^  To  entitle  a  plaintiff  to  discontinue  after  plea  pleaded, 
it  shall  not  be  necessary  to  obtain  the  defendant's  consent ; 
bat  the  rede  shall  contain  an  undertaking  on  the  part  of  the 
plmtiff  to  pay  the  costs,  and  a  consent  that  if  they  are  not 
paid  within  four  days  after  taxation,  defendant  shall  be  at 
Hberty  to  sign  judgment  of  non  pros.^^Q) 

As  to  discontinuance  after  bringing  error,  see  ante,  p.  550. 

0»((,  and  non-payment  thereof  J] — ^In  general  the  plaintiff, 
[ID  discontinuing,  is  bound  by  statute  to  pay  costs,(*)'and  it 
li  also  made  a  condition  on  grantin?  the  rule,  though  by 
c^'oseut  the  rule  may  be  otherwise  orawn  up.  Where  he 
discontmues  without  giving  notice  of  trial,  he  is  not  liable 
to  pay  the  costs  of  the  dnS;  and  copies  of  brieft.(*)  And 
where  the  jnry  being  unable  to  agree  are  discharged  by  the 
jodge  from  giving  a  verdict  and  the  plaintiff  discontinues, 
^  defenduit  is  not  entitled  to  the  costs  of  the  trial.O*) 
'Rie  ooort,  however,  will  not  compel  payment  of  costs,  if  the 
defendant  has  misconducted  hiniseif.(")  Where  the  plaintifr 
>P<^ceed9  at  the  trial,  and  after  a  new  trial  is  ordered,  discon- 
^Q^,  it  seems  he  will  not  be  held  bound  to  pay  the  costs  of  the 
first  trial,  if  the  defendant,  on  succeeding  at  the  second  trial, 

~  ~'      I  ■  ■■ 

(')  Stevnu  V.  Etheriek,  1  Show.  63 ;  Carfh.  86. 

(»)  Priee  t.  Parker,  1  Salk.  178 ;  Young  v.  HUchent,  1  Day.  &  M. 
^;  Ooodenough  v.  Bidter,  2  C.  BC  &  B.  240;  3  Dowl  751. 

(')  Price  r,  Parker,  1  Salk.  178. 

r)  Boucher  t.  Latoson,  Hardr.  200. 

W  noe  T.  Graf,  2  W.  Bl.  815. 
^(n  Santon  y.  RhodUa,  8  So.  557 ;  see  Benton  y.  PoUinghome^ 
16K.  &  w.  8;  BenOey  y.  Dawee^  10  Ezoh.  347. 

n  Knl«  Pr.  23,  H.  T.  1853. 

^')  BSlia.  e.  2,  a.  2;  4  Jao.  1,  c.  3  18;  Car.  2,  atat  2,  c  2.  a.  3. 

(*)  PottUthwaiie  y.  Neale,  2  M.  &  W.  732 ;  6  Dowl.  166;  RivU 
▼.  Hotton,  8  Dowl.  164. 

ne  T )  1^<b22  t.  London  and  South  Wettem  Bailtoay  Company, 
«  L  J.  93  Exch. ;  Brovm  v.  Clarke,  12  M.  &  W.  25. 

(")  Poenagen  y.  Chanter,^  Sc.  300;  Amet  y.  JRa^^,  2Dowl.  35. 
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would  not  have  got  the  costs  of  the  fir8t.(^)     Yet  where, 
after  yerdict  for  the  defendant,  a  new  trial  was  ordered,  anil 
the  plaintiff,  after  giving  fresh  notice  of  trial,  diacoaiinneil 
the  defendant  was  held  entitled  to  the  costs  of.  searciies  & 
documents  useful  for  the  second  trial.  (*)  Where  the  plaii&^l 
discontinued  on  finding  the  defendant  was  insolrent,  be  has 
not  been  made  to   pay  costs. (*)      And   he  ia   express! v 
exempted  when  the  defendant  is  made  a  bankrupt,  and  the 
plaintiff  elects  to  prove  his  debt.^)    He  b  not,  howevs. 
exempted  merdv  because  the  judge  at  the  trial  misdirecteii 
the  jury. (^)    Where  an  uncertificated  attorney  cooducled 
the  defence,  the  plaintiff  was  made  to  pay  only  the  5uil< 
actually  advanced  by  the  defendant  to  the  attorney  tbr 
costs.  (*)  Where  the  pluntiff  discontinues  after  8acceediD£r  t'^ 
a  demurrer  to  a  plea,  the  costs  of  both  may  be  taxed  together, 
and  the  allocatur  made  out  for  the  balance,    unless  the 
defendant  bring  error  or  dissent.  (')  Where  an  administratru 
was  made  defendant  in  an  action  commenced  ftgainfrt  the 
intestate,  by  a  suggestion  under  the  Common  Law  IVooedure 
Act,  1852,  s.  138,  and  had  pleaded  to  the  suggestion,  iIk* 
court  would  not  allow  the  plaintiff  to  discontinae  without 
payment  of  aU  the  costs  of  the  cause.  (*) 

When  the  rule  is  granted  on  payment  of  costa,  the  con- 
dition is  not  fulfilled  unless  the  taxed  costs  are  actually 
paid ;  (*)  thus,  mere  service  of  the  rule  is  not  enough;  (^) 
nor  a  tender  to  the  defendant  of  more  than  the  coeis 
amount  to.(")  The  plaintiff,  however,  seems  not  to  be  liable 
to  an  attachment  for  the  non-payment  of  these  costa,  though 
the  rule  was  granted  on  condition  of  payment ;(")  and  ontil  be 
pays  them  he  may  himself  proceed,(*')  or  be  forced  by  the  de- 

*(^)  JoUiffe  T.  Munday,  4  M.  &  W.  d02;  Barl  of  MaeeUi/uU  r. 
Bradley,  7M.  &  W.  670. 

[*\  Daniel  J.  Wilkin,  8  Exch.  166. 

■)  Ford  J.  Stock,  1  Dowl.  N.  S.  763. 

M  12  &  13  Viot.  c.  106, 1.  182 ;  Sainter  t,  Feryuaon,  8  C.  B.  619. 

I'j  Hemaman  v.  Barber,  16  C.  B.  774. 

•J  Paterson  t.  Powell,  2  Dowl.  738  ;  3  M.  &  Sc.  195;   PaUnon 

fohneon,  2  Bowl  739 ;  3  M.  &  Sc.  200. 

[»)  Mayor  of  Maecleejield  ▼.  Oee,  13  M.  &  W.  470;  2  D.  *.  L. 

5,  the  plaintiff  being  entitled  to  the  costs  of  the  demnzTer,  if  te 
saooeede  {Beniley  t.  Dawes,  10  Exch.  347) ;  see  also  Eilwood  t. 
Bullock,  6  Q.  B.  383. 

[•)  Benae  y.  Swayne,  16  0.  B.  786. 

[•)  EdfiimffUm  y.  Proudman,  I  DowL  162. 
WhUmore  y.  WiUUtms,  6  T.  E.  766. 
NoUimg  y.  BuckkoUz,  3  M.  &  Sel.  163. 

[»«)  Stokes  V.  Woodeson,  7  T.  R.  6. 

fu)  Bdgingtoni, Proudman,  1  Dowl.  162. 
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fendant  to  proceed  in  tbe  cause,  for  the  rule  to  discontinue 
is  not  of  itself  a  sta^r  of  proceedings.  (^)  But  the  defendant 
may  in  such  a  case  sign  judgment  of  non  pros.Q) 

Proce^ings  after  discofUinuance.'] — ^The  defendant  may 
apply  to  the  court  or  a  judge  to  set  aside  the  side-bar  rule 
for  a  discontinuance.(')  He,  however,  cannot  compel  the 
plaintiff  to  enter  the  iudsment  of  discontinuance  on  the  roll 
until  the  costs  are  paid,  if  the  discontinuance  was  allowed  on 
payment  of  costs, (*)  for  until  the  costs  are  paid  the  dis- 
continuance is  not  complete. (*)  When  the  discontinuance 
is  complete,  the  plaintin  may  bring  a  fresh  action ;  (*)  and 
where  he  brings  a  new  action  without  discontinuing  the  old, 
the  court  will  stay  proceedings.  (') 

Form  of  Entry  of  Discontinuance  an  RoU, 

Afterwards,  to  wit,  on  ,  come  the  parties  aforesaid,  by  their 

respective  attorneys  aforesaid  ;  and  the  plaintiff  doth  not  farther 
prosecute  his  said  suit  with  effect,  hot  Tolantarily  permits  his  said  snit 
to  he  discontinaed.  Therefore,  it  is  considered  that  tbe  said  A.  B. 
take  nothing  bj  his  said  writ,  and  that  the  said  G.  D.  recorer  against 
-him  £         fbr  his  costs  of  defence. 

2.  Cassetur  Breve. 

When  the  defendant  pleads  in  abatement,  and  the  plaintiff 
can  neither  deny  the  plea  nor  demur,  nor  find  it  useful  to 
amend,  he  may  enter  on  the  roll  a  judgment  of  cassetur  hreve^ 
i.  tf.,  that  the  writ  be  quashed.  For  this  purpose  no  leave 
of  the  court  is  necessary ;  and  the  practice  is  merely  to 
deliver  a  copy  of  the  entir  of  the  judgment  onpaper  to  the 
defendant's  attorney,  in  place  of  a  pleading.  The  judgment 
must  be  entered  on  the  roll  after  the  declaration  and  plea, 
and  then  taken  with  a  docket  paper  to  one  of  the  Masters, 
who  will  mark  it,  and  it  is  then  filed  in  the  office.  Neither 
party  pays  costs.  (•) 

(«)  Beeton  x.  Jvpp,  16  M.  &  W.  149. 

(*)  Role  Pr.  23,  U.  T.  1853,  aii/«,  p.  851. 

(*)  Santom  ▼.  Rhodes,  8  Sc.  557 ;  Belehier  t.  Garuell,  4  Bur. 
2502 ;  Potts  t.  Hirst,  6  M.  &  Or.  934. 

(*)  Mayor  of  MacchsJUld  v.  Gee,  18  M.  &  W.  470. 
J*)  Mt^nq  T.  BuckhoUz,  3   M.  &   Sel.    153 ;    WhUmore  t. 
irft/Ziam«,6l*.  R.765. 

(•)  Ibid. 

(')  Haigh  t.  Paris,  16  M.  ft  W.  144, 

(•)  Pr.  Beg.  6:  GreenhiU  ▼.  Shepherd,  12  Mod.  145;  see  Poole  t. 
Pembray,  1 1)owl.  693. 
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Form  of  EfUry  on  Boil  of  CoMadmr  Breve, 

The       dtj  of  AJ>. 

And  henopoa  the  plaintiff,  inasmncli  as  he  cmiot  deoj  the 
BMttcn  bj  the  defendant  abore  pleaded,  prmTs  judgment,  axkd  that 
the  said  writ  of  the  plaintiff  maj  be  qnaabed,  to  the  intent  tluu 
he  may  sue  oat  a  better  writ  against  the  defendant.  ThcRfbce^  it 
is  ooDsidered  by  the  conit  here  that  the  said  writ  be  qoaafaed. 

Docket  Paper, Q) 

The  entry,  \yr  fbrther  entry]  of  P.  A^  gentleman,  &c^  tbs 
day  of  ,  Ylctoria  18    . . 

{^Venfue)    Entry  of  cassetur  breve  between} 

A.  B.  plaintiff,  and  CD.  defendant, >    Soil 

on  a  plea  in  abatement.  j 

3.  Nolle  ProsequL 

A  noUe  prosequi  is  an  undertakino^  of  the  plaiDtiff  entered 
on  the  record,  either  to  abandon  tne  whole  or  part  of  the 
suit  as  regards  the  defendant.  It  majr  be  entered  any  time 
before  judcment,  without  the  plaintifi  being  barred  from 
brioging  a  fresh  action ;  but  if  entered  after  judgment,  do 
fresh  action  can  be  brought.  (*)  Where,  however,  there  are 
several  defendants,  and  a  nolle  pros,  is  entered  before  judg- 
ment as  to  one  of  them,  this  may  prevent  a  fi^esh  acdon 
against  the  rest,  if  the  discharge  of  one  was  such  as  to 
discharge  all  the  defendants.  (")  It  cannot  be  entered  alter 
verdict  or  judgment  against  the  plaintiff. 

If  the  plaintiff  enter  a  nolle  prosequi  as  to  a  plea  winch 
goes  to  the  whole  cause  of  action,  the  defendant  is  oititled 
to  enter  up  judgment  on  the  whole  record,  though  other 
pleas  may  also  go  to  the  whole  cause  of  action.  («)  If  one  plea 
IS  pleaded  to  afi  the  counts  of  the  declaration,  and  it  is  a  bar 
only  to  some  counts,  the  plaintiff  may  enter  a  noUe  pro9^  as 
to  these  count8,(*)  and  he  mav  recover  on  the  other  countft. 
though  the  matter  proved  migot  have  been  given  in  erridencr 
under  the  counts  abandoned.(*)  A  ncUie  prosequi  has  alsu 
been  allowed  as  to  part  of  a  count  in  trespass  for  taking 

(I)  In  the  C.  P.,  the  attorney  makes  an  entry  on  the  doekst-roU 
in  shook  in  the  form  there  seen. 

0)  Bowden  ▼.  Home,  7  Bins.  716 ;  Amor  v.  Cuthberi^  3  H.  &  Or. 
1:  8  8c  N.  R.  325;  1  DowL  N.  S.  16a 

(•)  Cooper  T.  Tijfin,  3  T.  R.  511 ;  1  Wils.  90. 

(«)  Peters  t.  ero/it,6Sc.697;  ^<lim»rv.  CWA6eft,3Se.  K.  £.334 

(•)  1  Saond.  207,  b. 

{•)  Hayward  v.  iCatfi,  1  M.  &  M.  311. 
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crops.  (^)  Where  there  are  several  defendants,  and  the  action 
is  ex  c<mtr<icttL,  a  nolle  prosequi  cannot  be  entered  as  to  one 
of  the  defendants ;  (')  unless  he  severs  in  his  plea,  and 
pleads  matter  which  goes  to  his  personal  discharge,  as 
Dankmptcy  or  insolyency ;  (')  but  not  a  plea  of  infancy, 
which  is  in  effect  a  denial  that  there  was  any  contract.  (*) 
Where  an  action  ex  delicto  is  brought  against  several  de- 
fendants, a  nolle  prosequi  may  be  entered,  any  time  before 
final  judgment,  as  to  one  or  some  of  the  defendants,  whether 
ther  serer  or  not  in  pleading.  (^) 

Where  the  defendant  demurs  to  the  whole  declaration, 
the  plaintifiT  is  not  allowed,  as  a  matter  of  course,  to  cure 
any  error  by  entering  a  nolle  proa€oui;(*)  though,  if  the 
demurrer  is  to  one  or  some  counts  only,  he  may.(') 

The  noUe  prosequi  is  in  practice  delivered  like  an  ordinary 
pleading,  and  not  entered  on  the  record  till  the  record 
requires  for  other  purposes  to  be  made  up.(*) 

Form  of  Nolle  Prosequi, 

And  hereupoD,  on  the  plaintiff  freely  here  in  court  says,  that 
be  will  Dot  farther  prosecnte  his  suit  agaiost  the  defendant,  [^or 
add,  if  neceuanf,  for  or  in  respect  of  the  causes  of  action  in  the 
said  coants  of  the  declaration  mentioned,  therefore,  as  to  those 
csQses  of  action,  in  those  connts  mentioned,  let  the  defendant  be 
acquitted,  and  go  thereof  without  day.]  The  judgment  is  the  same  as  in 
tf  ante,  p.  353. 


Costs.'] — The  defendant  is  entitled  to  costs  when  a  nolle 
prosequi  is  entered  as  to  the  whole  declaration ;  (*)  and 
**  where  any  nolle  prosequi  shall  have  been  entered  upon  any 


fi)   Wiggleson  ▼.  Dallison^  Doug.  190. 
«)  Noke  V.  Ingham,  1  Wils.  90. 

[*)  llnd. ;    Moravia  v.  Hunter,  2  M.  &  Sel.  444 ;  Hawkins,  v. 
Bamsbotlom,  6  Taunt  179. 

(«)  Boyle  T.  Webster,  17  Q.  B.  960. 

(»)  Couz  ▼.  Lowther,  1  Lord  Raym.  697,  716 ;  Dale  v.  Eyre,  1 
WiU.  306 ;  EUiott  r.  Allen,  1 C.  B.  18. 

(•)  Butler  V.  Mapp,  10  Bing.  391 ;  4  M.  &  So.  268 ;  Drummond 
▼.  Dterant,  4  T.  E.  360 ;  see  Slrother  v.  Randerson,  6  Dowl.  280. 

(')  Bertram  ▼.  Gordon,  6  Taunt,  446 ;  Quarrington  v.  Arthur, 
11  M.  &  W.  491 ;  2  Dowl.  N.  S.  1036.    See  post,  "  Demurrer." 

(*)  Lucktn  T.  Gompertz,  Car.  &  M.  56 ;  see  Fleming  v.  Langton, 
1  8tr.  532 ;  Duperoy  r.  Johmon,  7  T.  E.  473. 

(•)  Cooper  T.  Tifin,  3  T.  B.  611. 

£c  L. — voL  ii.]  4  E 
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count,  or  as  to  part  of  anj  declaration, (*)  the  defendant 
shall  be  entitled  to,  and  have  judgment  for,  and  recover  hi* 
reasonable  costs  in  that  behalf.*^*)  Where  defendaot 
pleaded  three  pleas,  one  of  which  was  a  set-off,  and  another 
payment  into  court,  and  plaintiff  admitted  the  set-off,  azxi 
took  the  money  out  of  court,  and  entered  a  noUe  proseqn 
as  to  all  except  that  sum,  the  defendant  was  held  entitled 
to  the  costs  of  the  other  issues.  (■)  So, "  where  serera]  persons 
shall  be  made  defendants  in  any  personal  action,  and  anj 
one  or  more  of  them  shall  have  a  nolle  prosequi  entered  as 
to  him  or  them,  every  such  person  shall  have  judgment  for 
and  recover  his  reasonable  costs. **(*)  When  the  costs  are 
taxed,  the  costs  of  the  nolle  prosequi  are  set  off  against  anj 
costs  due  to  the  plaintiff,  and  execution  issues  for  the  balance. 

4.  Retraxit, 

Instead  of  entering  a  noUe  prosequi  on  the  record,  the 
plaintiff  may,  in  person,  appear  in  court  at  the  trial,  aod 
make  a  retraxit  of  his  declaration,  which  has  the  efTect  ol 
barring  any  future  action.  (*)  A  retraxit  is  a  voluntary  rcuun- 
ciation  of  his  8uit.(*) 

5.  Remittitur  Damna, 

AVhere  there  are  several  counts  in  a  declaration,  and  the 
plaintiff  has  obtained  interlocutory  judgment  on  all  ^^^ 
he  has  sustained  no  real  damages  upon  some  of  them,  he  mi}' 
enter  a  remittitur  damna  as  to  these,  in  order  to  obtab  a    , 
reference  to  the  Master  on  the  others.C)    So,  if  the  jury    , 
give  more  damages  than  the  plaintiff  declared  for ;(')  or  u    \ 


(1)  Or  part  of  the  cause  of  action,  Wittiamt  y.  SAartoood,  3  Bicg- 
N.  G.  331 ;  3  Sc.  761. 

(*)  3  &  4  WiU.  4,  c.  42,  s.  33. 

(»)  Goodee  t.  Goldsmith,  2  M.  &  W,  202;  6  OowL  288;  Am^^- 
CutMert,  3  M.  &  Or.  1 ;  2  Dowl,  N.  8. 160. 

(*)  3  &  4  Will  4,  c.  42,  s.  82. 

(M  1  Saund.  207  n ;  SeUon's  Pract  '' JRetrtunt,"  33& 

(•)  3  Bl.  Com.  296.  See  Herbert  v.  Sayer,  2  D.  &  L.  49,  whw, 
after  judgment  for  the  plaintiff  in  the  Court  of  Error,  the  Qoif'  ^ 
Queen's  Bench  allowed  the  plaintiff  to  enter  a  retraxit  for  tbe  of^l^ 
dimt  of  a  plea  which  iuTolved  an  issue  of  fact,  and  which  had  tweo  v^ 
on  the  record,  and  carried  up  in  the  transcnpt  for  the  sole  P^UT^ 
explaining  the  record,  which  would  have  otherwise  been  nnintelli^t^f 

(')  Fleming  t.  LangUm,  1  Str.  632 ;  Jonee  v.  SAaeA  3  tf* « <* 
433 :  6  Dowl.  679. 

(•)  Wrayy,  Lister,  Str.  1110;  Cby  v.  Hymoi^  id.  llTl. 
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there  is  a  writ  of  trial,  and  more  than  20Z.  damages  is  given  ;(> ) 
orif  thejurj  give  damages  in  apeoal  action ;(')  or  if,  in  avowry, 
more  rent  is  demanded  than  is  doe;(')  or  if,  in  debt,  con- 
sisting of  several  items,  more  is  demanded  than  b  due, (^)  the 
mistajce  maj  be  corrected  by  entering  a  remittitur  for  the 
excess, (^)  but  the  court  could  not,  it  seems,  allow  this  to 
be  done  after  signing  final  judgment. (*)  Where  a  declara- 
tion showed  on  the  face  of  it  that  too  much  was  claimed, 
the  plain tifi  might  also  enter  a  remittitur,  if  the  defendant 
had  not  demurred  on  that  ground,  and  if  the  sum  was  not 
entire.  (') 

6.  Compounding  Penal  Actions, 

Where  a  common  informer  sues  in  the  superior  courts  for 
a  statutory  penalty,  he  cannot  compound  such  action  with 
the  defendant  without  first  obtaining  the  leave  of  the  court, 
otherwise  he  is  liable  to  a  penalty.  0  It  is  in  the  discretion 
of  the  court  to  grant  leave.  ('^  It  is  not,  however,  necessary 
if  the  plaintiff  is  the  party  grieved.  (^^)  '*  Leave  to  compound 
a  penal  action  shall  not  be  given  in  cases  where  part  of  the 
penalty  goes  to  the  Crown,  unless  notice  shall  have  been 
given  to  the  proper  officer ;  but  in  other  cases  it  may.^X") 
The  proper  officer,  on  the  part  of  the  Crown,  is  the  solicitor 
of  the  Treasury,  and,  on  the  consent  of  the  Attorney- 
General,  the  court  generally  gives  leave  as  a  matter  of 
course. (^')  The  court  has  refused  leave  where  the  penalty 
was  for  keeping  a  disorderly  house, ("^  for  selling  gold  rings 
of  inferior  qua£ty,(")  where  part  of  the  penalty  went  to  the 
poor.(»*) 


(>)  Pryer  t.  Smith,  12  L.  J.  223,  C.  P. 

Q)  Hardy  t.  Caihcart,  1  Marsh.  180. 

(■)  Incledon  t.  Crippa,  2  Salk.  659;  7  Mod.  87. 

1;  -■ 


S«)  /rf.,  2  Lord  Raym.  815 :  Pemberion  y.  Shelton,  Cro.  Jac.  499. 
»)  Simmona  t.  Wood,  6  Q.  fi.  170. 

(<)  Phillips  T.  Jones,  15  Q.  B.  859.  But  see  Uthtr  v.  Daruey, 
4  M.  &  Sel.  94,  where  this  was  allowed  after  final  jadgment,  and  after 
error  brought  on  that  groaod. 

(')  1  Saand.  285;  Coy  v.  Bymas,  2  Str.  1171. 

(•)  18  Blis.  0.  6 ;  A.  ▼.  Criip,  1  B.  &  Aid.  282. 

(•)  Maughan  v.  Walktr,  5  T.  R.  98;  Howell  y.  Morris,  1  Wils. 
79  130. 

<««)  kirkham  y.  Wheely,  1  Salk.  30. 

(")  Rule  Pr.  118,  H.  T.  1853. 

(»)  Sheldon  r.  Mumford,  6  Taant  268; 'A.  y.  Qibht,  3  Bowl.  345. 

(^0  BelUs  y.  Beak,  I  Chitt.  R.  381  n. ;  Wood  y.  JoAfM<m,2  W.  Bl. 

1167. 
(»♦)  HotoeU  y.  Morris,  1  Wils.  79. 
0*)  Hunaon  v.  Spenge,  2  Smith,  195. 

4e2 
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The  application  cannot  be  made  before  the  defendant  has 
pleaded,(>)  and  is  seldom  entertained  after  verdict,  unless 
under  special  circumstances.  (')  Nor  can  the  application  be 
made  at  Nisi  Prius,(*)  The  application  must  be  founded  on 
an  affidavit,  stating  the  amount  of  the  penalty,  the  statute 
prescribing  it,  the  state  of  the  cause,  and  the  agreement  of 
the  parties  as  to  the  terms  of  composition.  TVlien  the  Crown 
is  concerned,  the  plaintiff's  attorney,  after  giving  notice  of 
motion  to  the  solicitor  of  the  Treasury,  delivers  to  him  a 
copy  of  the  affidavit,  with  the  declaration  and  plea,  and 
afterwards,  these  are  returned,  with  a  consent  brief  on  the 
part  of  the  Attorney-General,  on  payment  of  the  fees.  A 
consent  brief  must  then  be  signed  by  the  plaintiff  ^s  counsel, 
and  also  one  by  defendant's  counsel.  The  three  briefs  and 
affidavit  are  then  taken  to  the  Master's  office,  and  the  rule 
is  drawn  up,  and  this  being  served  on  the  defendant's 
attorney,  the  latter  attends  and  pays  the  money  to  the  officer 
of  the  court,  who  afterwards  pays  one  moiety  to  the  plaintiff 
on  the  latter  being  identified  by  his  attorney. 

^'The  rule  for  compounding  any  Tut  tarn  action  shall  express 
therein,  that  the  defendant  thereby  undertakes  to  pay  the 
suno,  for  which  the  court  has  given  him  leave  to  compound  such 
action."(*)  "  When  leave  is  given  by  the  Court  of  Queen's 
Bench  to  compound  a  penal  action,  the  Queen's  half  of  the 
composition  snail  be  paid  into  the  hands  of  the  Master  of 
the  Crown  office  for  the  use  of  Her  Majesty ;"  (*)  but  in  the 
other  courts  it  is  paid  to  one  of  the  Masters.  (') 

Costs,'] — ^The  sum  for  which  the  action  is  compotmded 
must  be  paid  by  the  defendant,  otherwise  an  attachment  lies 
against  him.(^)  The  statute,  in  general,  regulates  the  right 
of  the  plaintiff  to  costs ;  and  when  it  gives  costs,  he  has  been 
allowed  a  sum  which,  together  with  costs,  exceeded  the  sum 
paid  to  the  Crown,  (')  though  not  if  collusion  was  8hown.(*) 


\^ 


(1)  R,  V.  CoUier,  2  Bowl.  581. 

(S)  Crowder  v.  IVoffttaff,  1  B.  &  P.  18;  Ifoiyan  v.  Lute,  1  Chitt 
R.381. 
Ibid, 
Bale  Pr.  119,  H.  T.  18d3 

(»)  Ibid.  r.  120. 

(•)  See  Wood  r.  EUis,  2  W.  Bl.  1154. 

C)  /«.  T.  Clifton,  5  T.  R.  257. 

(•)  North  r.  Smart,  1  B.  &  P,  51 ;    Wood  v.  Johnson,  2  W.  Bl. 
1157. 

(»)  Wood  ▼.  Cassin,  2  W.  Bl.  1167. 
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Where  the  statute  gave  no  costs,  and  the  plaintiff  consented 
to  stay  proceedings,  on  payment  of  a  sum  in  equal  moieties 
to  the  Crown  and  himself,  and  the  entire  costs  to  himself,  it 
was  held  the  Crown  was  entitled  to  half  the  costs  also.(^) 

7.  Judgment  ofNon  Pros, 

When  the  plaintiff  neglects,  at  any  stage  of  the  cause,  to 
proceed  accoi^ing  to  the  rules  of  the  court,  the  defendant 
may  obtain  judgment  of  rum  prosequitur  against  him  for 
his  costs.  For  this  purpose  an  incipitur  of  the  declaration  is 
made  out  and  taken  to  the  Master^s  office,  when  judgment 
will  be  signed  and  the  costs  taxed  and  marked  on  the  judg- 
ment paper.  This  judgment  does  not  prevent  the  plaintiff 
commencing  a  new  action  for  the  same  cause.  (*) 

For  not  declaring,  replying^  ffc,"] — ^The  plaintiff  is  bound 
to  declare  within  one  year  after  the  wnt  of  summons  is 
returnable,  otherwise  he  is  out  of  court  ;(*)  though,  if  he 
does  not  declare  in  the  term  next  after  the  appearance  has 
been  entered,  the  defendant  may,  by  a  four  days*  notice, 
compel  him  to  do  so  (unless  he  obtain  time  or  is  stayed), 
and,  in  default,  may  sign  judgment  of  non  pros,(*)  The 
plaintiff  cannot,  however,  be  nonprossed  for  not  deuvering 
particulars,  pursuant  to  a  judge's  order.(*)  When  the 
phuntiff  has  oeen  ordered  to  find  security  for  costs,  he  is  not 
bound  to  declare  within  the  year,  for  it  may  be  no  default 
of  his  that  he  cannot  find  security ;  but  if  ne  were  to  give 
the  security  within  the  year,  afler  service  of  the  summons, 
then  he  must  also  declare  within  the  year.  (*)  Where  there  are 
several  defendants,  one  of  them,  if  all  have  appeared  and  if 
the  plaintiff  is  in  default  as  to  all,  may  sign  judgment  of  non 
pros,  against  the  plaintiff  on  behalf  of  all,  but  not  otherwise.  (') 


;i)  Lee  y.  Case,  2  Tannt  213. 

[*)  Turian  ▼.  Bayes,  1  Str.  439. 

>)  C.  L.  P.  Act,  1862,  B.  58,  ante,  p.  122. 

:*)  Foster  t.  Pryme,  8  M.  &  W.  664 ;  Gray  v.  Pennell,  1  Dowl. 
120;  a  L.  P.  Act,  1852,  B.  53. 

(>)  Burgess  t.  Swayne,  7  B.  &  G. 485 :  Somers  y.  King,  7  D.  &  R. 
125  :  Suiton  t.  Clarke,  8  Bing.  165;  1  M.  &  Sc.  271. 

(*)  Boss  y.  Oreen.  10  Excb.  891.  The  case  would  be  different 
where  the  plaintiff  had  been  ordered  to  give  partieolaxB :  ibid. ;  Johns 
T.  Saunders,  5  B.  &  L.  49. 

(0  Bamlei  t.  Breedon,  4  M.  &  Or.  909 ;  5  Sc.  N.  R.  893 ;  Morton 
▼.  Grey,  9  B.  &  a  544. 

4  B  3 
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So,  judgment  of  non  pros,  msy  be  signed  against  the  jpUin- 
tiff  for  not  replying  in  due  time,  unless  perhaps,  the  plea  be 
a  nullity. {^) 

So,  if  the  plaintiff  omit  to  take  issue  on  anj  one  of  aerenJ 
pleas,  and  he  be  served  with  notice  to  r^ly,  and  make 
default,  the  defendant  ma^r  sign  non  prat,, as  to  that  plea, 
though  not  as  to  the  whole  action.(*) 

If  the  plaintiff  in  error  do  not  enter  a  sug^tion  of  error 
in  due  time,  the  defendant  in  error  may  sign  judgment  of  aoa 
pros,(*) 

If  the  plaintiff  has  obtained  a  rule  to  discontinae,  oq  par- 
ment  of  costs,  and  does  not  pay  them  within  the  time  fik^, 
the  defendant  maj  also  sign  judgment  ofnonprog.Q^  But 
where  a  second  action,  brought  by  the  plaintiff,  is  sta^'cd 
until  the  costs  of  the  former  action  are  paid,  he  cannot  be 
nonprossed  for  non-payment  of  those  costs. (') 


Setting  aside  judgment  of  non  pros.2 — ^The  court 
a  discretion  as  to  setting  aside  a  non  pros,  regularly  signed, 
and,  in  general,  will  only  do  so  on  an  affioATit  of  merits 
both  at  the  time  of  action  brought  and  of  the  appl]cati<ni, 
and  also  on  payment  of  costs,^*)  t.  e,  the  costs  of  the  judg- 
ment and  of  opposing  the  rule  to  set  aside.  (')  Where  the 
plaintiff  sues  as  a  common  informer,  the  court  will  not  set 
the  non  pros.  a8ide.(*)  Where,  however,  the  non  pros,  was 
irregularly  signed,  the  judgment,  and  any  proceedings 
founded  thereon,  may  be  set  aside,  with  costs,  on  prompt 
application,  (')  as  where  the  debt  and  costs  were  paid  before 
it  was  signed.  (") 

Costs."] — The  defendant  is  always  entitled  to  his  costs  cm 


(>)  Oarratt  t.  Cooper,  I  Dowl.  28.  See  Gould  r.  Whitehead^  8 
Sc.  340. 

(2)  See  Topham  v.  Kidmors,  6  Dowl.  676 ;  Bmmot  t.  Stonden,  3 
M.  &  W.  497 ;  6  Dowl.  691 ;  Dordsey  t.  Cook,  4  B.  &  C.  136. 

(')  See  ante,  p.  631. 

(*)  Rule  Pr.  23,  H.  T.  1863,  ante,  p.  851. 

(3)  Doe  d.  Sutton  r.  Ridgway,  6  B.  &  Aid.  623. 
(•)  Carteesos  v.  Hume,  2  Dowl.  134w 

(^)  Christie  r.  Thompson,  1  DowLN.  S.  692. 

(•)  Bennet  v.  SmUh,  1  Burr.  40 ;  2  Lord  Ken.  82. 

(•)  Barlow  t.  Kaye,  4  T.  B.  638 :  Walker  v.  Medkmd,  1 D.  ft  L. 
169.  See  Belcher  y.  Goodered,  4  C.  B.  472,  where  the  attoTDej  wv 
ordered  to  pay  the  costs. 

('•)  KibBlethwaite  v.  Jejfrys,  1  Chitt.  B.  142. 
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signing  adjudgment  of  non  pros.^  the  jadffment  being  in 
efiect  a  nonsuit  within  4  Jac.  1,  c.  3,  23  Hen.  8,  c.  15,0) 
£xecation  may  issue  on  the  judgment  by  ca.  sa,  or  Ji,fa,;{*) 
or  ma  action  may  be  brought  on  the  judgment,  and  the 
plaintiff  in  such  action  would  be  entitled  to  cost8.(*) 

Porm  of  Non  Pros,  for  not  Declaring. 

In  tlie  Q.  B.  ["  C.  P.-  or  "  Exch.  of  Plea*."] 

The        day  of  ,  a.d.         ,  (dtnf  of  tigning  judgmaW) 

England  >      A.  B.,  in  bis  own  peraoo,  [or  by  P.  A.,  his  attorney.] 

to  wiL.  5  on  the         day  of  ,  a.d.         ,  soed  out  a  writ  of 

sonsmoiM  against  C.  D.    And  the  said  C.  D.,  on  ,  by  P.  A., 

his  attovney,  caused  an  appearance  to  be  entered  for  him  to  the 
aaid  writ.    And  afterwards,  on  ,  the  said  C.  D.  gaTO  notice 

in  writing  to  the  said  A.  B.,  requiring  him  to  declare  in  this  action 
within  foor  days  from  the  time  of  giriog  snch  notice,  otherwise 
jndjcnwnt ;  and  althongh  tbe  said  fonr  days  hsvt  elapsed,  the  said  A.  B. 
hath  not  dcdarad  berein.  Therefine  it  is  considered  that  tbe  said  A.  B. 
take  nothing  by  his  said  writ,  and  that  the  defendant  go  thereof  without 

day,  &Cm  and  that  the  said  0.  D.  do  recover  against  the  said  A.  B. 

X         ,  for  his  costs  of  defence. 

[/«  dke  margin  of  the  roU  mite  as  usual,  **  judgment  signed  the 

d»y  of  ,18     ."] 

(>)  Davies  t.  James,  I  T.  R.  373 ;   Hatoss  t.  Saunders,  3  Burr. 
1585 ;  3  &  4  Will.  4,  o.  42,  s.  31. 
(«)  Murray  ▼.  WiUon,  1  Wils.  316. 
(O  Bennett  t.  Neale,  14  East,  343. 
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CHAPTER  XX. 

SECURITY  FOR  COSTS. 

In  what  cases^ — ^The  court  exercises  a  general  jurisdicCiou 
in  compelling  a  plaintiff  who  resides  abroad,  or  who,  in  the 
event  of  his  failure  in  the  action,  would  not  be  compellable 
by  process  of  the  court  to  pay  costs,  to  find  secxm^  for 
costs.    This  is  necessary  where  the  pl^ntiff  pennanentlr 
resides  in  Ireland, (*)  or  Scotland,  (*)  or  elsewhere  out  of 
the  jurisdiction.  (*)     It  is  immaterial  that  he  sues  only  in  a 
representative  capacity, (*)  or  is  a  mere  nominal  plaintifr,(^) 
or  a  plaintiff  in  error, (*)  and  that  there  is  no  defence  on  the 
merits.('^      But  the  court  will  not  order  security  if  the 
plaintiff  IS  an  Englishman,  and  abroad  in  the  military,  or 
na^al,  or  public  service  of  his  country,  (")  as,  for  example, 
a  commissioner  of  the  Ionian  Islands  ;(*)  or  harbour  master 
in  Barbadoes  ;('^^  or  as  an  English  officer  serving  in  South 
America ;  (}^)ot  m  the  East  India  Company*s  mditary  ser- 
vice, (")  but  not  if  in  the  Company's  civd  service.  (") 

Nor  will  security  be  required,  u  the  residence  out  of  the 

;>>  Fitzgerald  v.  WhUmore^  1  T.  R.  362. 

«)  Baxter  v.  Morgan.  6  Taunt  379. 

f»)  Pray  v.  EadU,  1 T.  R.  267 ;  Lloyd  v.  Davies,  1  Price,  N.  R.  11 ; 
.  533. 
Chevalier  v.  FinniSy  1  6.  &  B.  277 ;  3  Moore,  602. 

(>)  Youde  T.  Youde,  3  A.  &  £.  311. 

•)  Lewie  v.  Ovene,  5  B.  &  Aid.  265. 

[')  Edinburgh  and  Leith  Railway  Company  v.  Dawson^  7  Dowl 
573. 

(s)  WillU  T.  Qarbutt,  1  T.  &  J.  511 ;  DowUng  v.  Haraiaii, 
6  M.  &  W.  131 ;  8  Dowl.  165;  Durell  t.  Matheeon,  8  Taunt  711. 

(•)  Lord  Nugent  v.  Harcourt,  2  Dowl.  578. 

(>•)  Evering  v.  Chiffenden,  7  Dowl.  536. 

(yLawler  v.  Maedonald,  8  Taunt  736;  3  Moore,  77. 

[»)  Garwood  v.  Bradbum^  9  Dowl.  1031. 

»)  Plowden  v.  CampbeU,  23  L.  J.  384,  Q.  B. 
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jurisdiction  is  merely  temporary^  as  in  the  case  of  a  seaman 
serving  in  a  ship  trading  with  this  country,  (*)  unless  the 
absence  is  likely  to  be  ffreat,  as  for  eighteen  months,  in 
which  case  either  he  wul  be  made  to  give  security,  or 
there  will  be  a  stay  of  proceedings  till  his  return.  (*)  If  the 
plaintiff  leaves  the  country  after  commencing  the  action  he 
may  not  be  called  upon  to  fiind  security,  though  it  seems  he 
will,  if  he  is  absent  at  the  time  of  action  Drought,  but 
intending  to  return  shortly.  (*)  And  if  he  leave  shortly 
after  action  commenced,  intending  to  reside  permanently 
abroad,  he  must  give  security.  (O  Where  he  is  generally 
resident  abroad,  but  comes  to  this  country  for  a  temporary 
purpose,  and  is  here  at  the  commencement  of  the  action,  he 
win  not  be  made  to  |;ive  security,  (*)  though  he  may  intend 
to  sp  abroad  immeduitely.(') 

Not  will  security  be  required,  if  any  one  of  several  co- 
plainti£&  reside  in  this  country,  (^)  though  such  one  be  a 
bankrupt.  (*)  If  the  plaintiffs  are  a  railway  company,  whose 
works  are  abroad,  security  will  be  required,  though  some  of 
the  shareholders  reside  here.(*)  If  the  plain ti£&  are  husband 
and  wife,  and  the  former  reside  abroad,  though  the  wife 
reside  here,  he  will  require  to  give  security.  O*) 

Nor  will  security  be  required  if  the  plaintiff  is  a  peer 
privileged  from  arrest,(*i)  or  a  foreign  ambassador,  or  a  servant 
of  an  ambassador.  (")  Yet  a  foreign  sovereign  has  been 
made  to  give  security.  (>•) 

The  plaintiff  will  not  be  exempted  from  giving  security 
though  he  has  personal  property  in  this  country,  nor  even 

0)  Durell  v.  Matheaon,  8   Taunt  711 ;    Henshen  y.  Oarves^ 
2  H.  Bl.  383 ;   Nelton  v.  Ogle,  2  Tannt  253 :    Taylor  v.  Frcser, 
2  I>owl.  622 ;  Frodtham  v.  Myert,  4  DowL  280. 
Fost  ▼.  Woffner,  2  Dowl.  499. 
Wells  T.  Barton,  2  DowL  160. 
Kemble  v.  Mills,  8  BowL  836 ;  1  Seott,  K.  B.  402. 
Dowling  y.  Harman,  6  M.  &  W.  131 ;  Tambisco  y.  Paeifieo, 
7  Eich.  816. 

Viragno  y.  Hatshn,  6  Taunt.  20. 

Anon.  2  C.  &  J.  88;   1  Bowl.  300;    Thomel  v.  Roelantks, 
B.  290;  Orr  y.  Bowles,  1  Hodg.  23,  316. 
(*)  McConneU  y.  Johnstone,  I  East,  431. 

{•)  Kilkenny  RaUway  Company  y.  Fielden,  2  L.  M.  &  P.  124; 
6  Ezch.  81 ;  Limerick  and  IVaterford  Railway  Company  v.  Fraser^ 
4  Bing.  394. 
{}•)  Hanmer  y.  Mangles,  12  M.  A  W.  313 ;  1  B.  &  L.  396. 
""    Earl  Ferrars  y.  Robins,  2  Bowl.  636 ;  f6.  678. 

Duke  de  MonUUano  y.  Christin,  6  M.  &  Sel.  609. 
[»)  King  of  Greece  y.  Wright,  6  BowL  12 ;  Emperor  of  Brazil 
▼.  Robinson,  '6  BowL  622. 


(•)  Vi» 
C.  B.  2! 
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if  he  has  real  property,  unless  he  show  that  it  ia  available 
for  execution.  (*)  xif  the  plaintifr  cannot  give  secoritT,  owing 
to  the  defendant's  having  taken  possession  of  the  plaintiff  *s 
property,  security  vill  not  be  required.  (*) 

Mere  insolvency  is  no  ground  for  caUing  for  eeciiritT.(*) 
A  bankrupt  or  insolvent  suing  on  his  own  account,  as  tor  a 
cause  of  action  which  does  not  pass  to  his  assigoeea,  is  not 
held  bound  to  give  security  for  costs  ;(*)  nor  in  like  manner 
if  he  becomes  bankrupt  or  insolvent  after  action  broQgfat.(^) 
When  he  becomes  baiikrupt  or  insolvent  durius  action,  and 
the  action  is  for  the  benefit  of  the  assignees,  the  defendant 
should  apply  to  the  assignees  to  know  whether  they  will 
continue  the  action  and  give  security  for  costs,  and  if  they 
decline  or  refuse  for  eight  days,  the  defendant  may  plead  tzie 
bankruptcy  or  insolvency  in  bar.(«) 

AVliere  the  plaintiff  is  poor,  the  defendant  cannot  compel 
him  to  find  security  for  costs  merely  on  that  ground.  L£  hn 
sues  in  forma  pauperis^  and  has  been  dispaupered,  the 
plaintiff  may  be  compelled ;(')  and  if  he  sues  nominally 
only,  and  for  the  benefit  of  a  third  party,  and  is  in  insolvent 
circumstances,  the  court  will  compel  such  third  part^^  to 

five  security,(*)  as  where  the  action  is  carried  on  for  the 
enefit  of  the  attorney,  (*)  for  the  benefit  of  the  land- 
lord,(")  to  try  the  right  of  a  third  party.(")  But  the 
court  has  refused  where  the  plaintiff  had  entirely  dennded 
himself  of  any  interest("^  or  sued  as  assignor  of  a  chose* 
in  action.  (")  Where  the  nominal  plaintiff  is  resident 
abroad,  he  will  be  compelled  to  find  security,  though  kL< 

(1)  Swinboume  v.  Carter.  1  Bail.  G.  C.  209;  Edinbtayk  and 
Leiih  Railway  Company  v.  l)awson^  7  BowL  577* 

(3)  McCulloch  T.  Robiruon,  2  N.  R.  362. 

(s)  Thomel  v.  Roelandti,  2  C.  B.  290. 

(*)  Ibid. ;  Andrews  v.  Morris,  7  DowL  712 ;  Wray  t.  Brown, 
6  Bing.  N.  C.  271 ;  8  Sc.  567. 

(•)  Stead  V.  WiUiams,  6  C.  B.  628 ;  Beckham  v.  Kniffhi^  6  DovL 
227 ;  Taylor  v.  Montague,  2  M.  &  W.  316. 

(«)  C.  L.  P.  Act,  1862,  B.  142,  ante,  p.  686.    . 

(M  Mylett  ▼.  Hacker,  6  Dowl.  647 

(«)  Perkins  v.  Adeock,  14  M.  &  W.  808 ;  3  D.  &  L.  270 ;  Andrev4 
V.  Morris,  7  Dowl.  714 ;  Goatley  v.  Emmart,  15  C.  B.  291. 

(»)  Gell  T.  Curzon,  4  Exch.  813;  Haggarth  t.  H'ttttiufm, 
12  Q.  B.  867.  See  Morris  v.  James,  6  Dowl.  614,  wbere  tba  defes* 
dant's  attorney  was  Bought  to  be  made  liable  to  give  aecuhtf  for  coats, 
on  the  groand  of  delaying  appearance. 

(w)  BaU  ▼.  Ross,  I  M.  &  Gr.  444 ;  1  Sc.  N.  E.  217. 

(")  Hearsay  v.  PeeheU,  7  Dowl.  437  ;  7  Sc.  477. 

0^)  Parker  v.  Great  Western  Railway  Company,  19  L.  J.  33S, 

(1^  Wray  v.  Brown,  8  Sc.  667;  Perkins  v.  Adcoek,  14  M.  &  W.  809. 
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a*«ignee  has  given  a  written  undertaking  to  pay  all  costs.  (*) 
S>metimes,  -where  a  third  party  is  an  instigator  of  the  action, 
the  pl&inti^  will  be  required  to  give  security  ;(*)  but  not 
after  judgment.  (')  Sometimes,  also,  the  nominal  plaintiff  may 
call  aa  the  parties  who  are  the  real  litigants  for  security  for 
costs,  or  for  an  indemnity  for  the  use  of  his  name,  as  where 
the  names  of  trustees  or  assignees  are  used  without  their  con- 
$ent.(«)  So,  where  a  wife,  liying  afuirt  from  her  husband, 
employed  an  attorney  to  bring  an  action  in  their  joint 
nanies,  the  court  stayed  proceedings  till  security  for  costs 
should  be  given  to  the  husband. (*)  In  such  cases  the  court 
does  not  order  the  third  party  directly  to  find  security,  such 
party  being  a  stranger  to  the  record,  but  an  order  is  made 
to  stay  proceedings  until  security  is  given.  (•)  Moreover, 
the  plaintiff's  voluntary' proceedings  only  are  stayed,  for  the 
defendant  may  still  force  on  the  action.  (') 

Executors  are  liable  to  find  security  like  other  plaintiffs. («) 
Lunacy  alone  is  not  a  ground  for  ordering  security.  (*) 
A  convict  under  sentence  of  transportation  may  be  ordered 
to  give  security  ;(*^)  and  a  plaintiff  absconding  to  avoid  a 
crimuud  charge  has  also  been  so  ordered.  (")  So  where, 
after  issue  joined,  he  was  sentenced  to  transportation. (") 
But  a  prisoner  of  war  detained  here,  and  suing  for  wages 
earned  in  an  English  ship,  has  not  been  made  to  find  secu- 
rify.(") 

A  defendant  cannot  be  made  to  give  security  for  costs.  (") 
Bat  where  the  defendant  is  an  actor  or  quasi  plaintiff  in  the 
suit,  he  may;  as  in  replevin^Q*)  in  an  interpleader  issue ;  (") 

(»)  Hanmer  v.  ManpUs,  12  M.  &  W.  313 :  1  D.  &  L.  394. 

(*)  Tenant  v.  Broum,  6  B.  &  C.  203.  See  Hearsay  t.  Pechell, 
6  Uing.  N.  C.  466;  7  Dowl.  437. 

(n  Hayward  v.  Giffard,  4  M.  &  W.  194. 

(<)  Spieer  v.  Todd,  2  C.  &  J.  166 ;  1  Dowl.  306 ;  Whitehead  v. 
BugheM,  2  Cr.  &  M.  318;  2  Dowl.  258. 

(»)  Procter  y,  Brotherton,  9  Exch.  486. 

(•)  EUiott  V.  Kendrick,  9  Dowl.  196;  4  P.  &  D.  306;  Hayward 
T.  Gifford,  4  M.  &  W.  194.  Bat  see  Evana  r.  Reee^  2  Q.  B.  334 ; 
/>o«<,  "  Ejectment" 

(')   Latr«  y.  Bo»,  4  D.  &  L.  559. 

{*)  3  &  4  WilL  4,  c.  42,  8.  31 ;  Chevalier  v.  Finnie,  1  B.  &  B.  277; 
3  Moore,  602.  (•)  Barrett  t.  Poteer,  9  Exch.  338. 

( »•)  Steel  T.  Allan,  2  B.  &  P.  437.  See  as  to  an  infant,  ante,  p.  638. 

("J  Rogers  Y.  Banger,  4  Dowl.  411. 

( »«)  Harvey  ▼.  Jacob,  1  B.  &  Aid.  159. 

(»*)  Marice  t.  HaU,  2  B.  &  P.  236. 

( »•)  Baxter  y.  Morgan,  6  Taunt.  379. 

(")  Selby  y.  CrutchUy,  1  B.  &  B.  505;  4  Moore,  280. 

(»•;  Benazeek  y.  Bessett,  1  a  B.  313;  Williamt  r.  CrouUng, 
3  C.  B.  957;    Webeter  ▼.  DelafMd,  7  C.  B.  187  ;  4  D.  &  L.  m. 
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80  in  error.  (*)     But  a  defendant  who  gives  notioe  of  triid  by 
proviso  is  not  bound  to  give  security.  (*) 

Application^  and  when  made,'] — ^The  application  cannot  be 
made  until  the  defendant  or  one  of  the  defendants  b^ 
appeared.  (')  Moreover,  ^'an  application  to  compel  the 
plaintiff  to  give  security  for  costs  must,  in  ordinary*  ca^es,  be 
made  before  issue  jomed;"(*)  and  the  defendant  is  not 
prevented  by  obt|iining  time  to  plead,  (*)  or  by  having 
undertaken  to  accept  short  notice  of  trial,(*)  or  by  having 
referred  the  cause  to  arbitration. (')  The  application  wifi 
be  allowed  after  issued  joined,  only  if  the  defendant  apply 
promptly  after  becoming  aware  of  the  ground  of  the  appli- 
cation ;  (')  but  sometimes  the  court  will  refuse,  if  all  the 
costs  have  been  already  incurred.  (*) 

Before  the  application  to  the  court,  a  demand  must  have 
been  made  for  security  from  the  plaintiff  or  his  attorney,  if  a 
stay  of  proceedings  is  required  ;Q*)  and  a  notice  of  motion  is  not 
equivalent  to  such  demand. (")  It  is  not  necessar)%  however, 
to  wait  for  a  distinct  refusal,  though  the  court  may,  in  the 
absence  of  what  is  equivalent  to  a  refusal,  refuse  to  grant 
the  rule  with  a  stay  of  proceedings. (") 

Form  of  Demand  of  Security, 

I  herebv  reqaire  of  the  plaintiff  to  give  the  defendant  in  this  aetica 
secaritjr  for  the  payment  of  the  defendant's  costs,  otherwise  I  shall 
apply  to  the  court  for  a  rule  to  compel  him  to  do  so.         Dated,  &e. 


0)  BaygaHh  v.  Wilkinaon,  12  Q.  B.  B51. 

(<)  Ford  T.  i^itoch,  1  Bowl.  K.  8.  763.  As  to  the  defiendant  in 
ejectment,  see  Butler  ▼.  MereditK,  24  L.  J.  239,  Ezch. 

(»)  De  la  Preuce  t.  Biron,  4  T.  R.  697 ;  Carr  t.  Shaw.  4  T.  B. 
496.  {*)  Rule  Pr.  22,  H.  T.  1853. 

(>)  Gximey  ▼.  Key,  3  Dowl.  659 ;  Fletcher  t.  Leu>^  3  A.  &  E.  551 ; 
but  where  the  defendant  pleaded,  after  it  came  to  his  knowledfe,  that 
the  plaintiff  was  abroad,  security  for  costs  was  refnsed,  Bnmu  t. 
Wright,  1  Dowl.  95 ;  Doe  d.  Somen  ▼.  -Broorf,  1  Dowl.  K.  S.  S57. 

(>)  Edinburgh  ^e.  Railway  Company  t.  Iktweon,  7  DowL  573 ; 
West  J.  Cook,  1  C.  B.  312 ;  2  D.  &  L.  834. 

(7)  Gell  T.  Curzon,  4  Exch.  813. 

(>)  Wainwright  v.  Bland,  2  C.  H.  &  R.  740;  Tottng  v.  Ritkwortk, 
8  A.  &  E.  479  n. ;  Doe  ?.  Brood,  1  Dowl.  N.  S.  867. 

(•)  Kemble  v.  MilU,  1  8c.  N.  R.  402 ;  1  M.  &  Gr.  566. 

(")  King  of  Greece  v.  Wright,  ^Doisl,  12  ;  Fountains.  Steele, 
6  Dowl.  331;  Fletcher  t.  Lew,  3  A.  &  £.  552.  See  also  Bole  Pr. 
160,  H.  T.  1853. 

Huntley  v.  Bulwer,  6  Dowl.  633 ;  6  Sc  247. 

Ibid,  i  Adams  v.  Brown,  I  Dowl  273 ;  2  M.  ft  8c  154. 
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Hovo.'] — The  application  is  generally  made  to  a  judge  at 
chambers ;  or  it  may  be  made  to  the  court.  If  a  stay  of 
proceedings  is  desired,  a  two  days*  notice  of  motioo  must  be 
given. (^)  There  most  be  an  affidavit,  which  should  state 
the  position  of  the  cause,  (')  and  the  particular  grounds  for 
the  deponent's  belief  as  to  the  situation  of  the  plaintiff,  so 
as  to  make  owt  ti  prima  facie  case;  and  mere  information  and 
belief  is  not  sufficient. (')  It  is  not  a  sufficient  ground  that 
the  plaintiff  is  a  foreigner  lately  come  to  this  country,  having 
no  familv  connexions  or  permanent  abode  in  it,  and  likely 
soon  to  leave  it,  if  it  be  not  sworn  that  he  has  a  permanent 
residence  abroad.  (*)  The  defendant  need  not  show  any  defence 
on  the  merits. (^)  Where  the  application  has  been  refused, 
the  motion  cannot  be  renewed  on  amended  affidavits.  (*) 

Form  of  Affidavit 

In  the  [Q.  B.  or  "  C.  P."  or  "  Exch.  of  ?.*♦] 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 
I,  C.  D.  of         ,  the  above-named  defendant,  and  I,  D.  A.  of 
gentleman,  his  attorney,  make  oath  and  say — 

1.  I,  C.  D.,  say  that  the  said  plaintiff's  residence  is  at  ,  in 
the  domimon  [or  kingdom]  of  ,  and  that  the  said  plaintiff  now 
resides  there. 

2.  And  I,  D.  A.,  for  myself,  say  that  an  appearance  was  duly 
entered  for  the  said  defendant  in  this  action,  and  issue  has  not  been 
jmned  herein  ;  and  I  did,  on  the  day  of  last,  for  and  on  the 
part  of  the  said  defendant,  demand  of  P.  A.,  gentleman,  the  attorney  of 
the  aboYe-named  plaintiff  in  this  action,  security  for  the  costs  of  this 
action,  but  the  said  P.  A.  refused  to  give  any  such  security,  and  I  did, 
thereupon,  on  the  said  day  of  last,  serve  the  said  P.  A. 
with  a  true  eopy  of  the  notice  hereunto  annexed,  by  delivering  such 
copy  to  the  said  P.  A.,  at  his  chambers,  in            ,  &c. 

Granting  the  appUcationJ] — If  the  judge  or  court  grant 
the  application,  the  rule  or  order  in  general  merely  stays 
proceedings  until  security  be  given.  (')    The  court  will,  it 

(>)  Rule  Pr.  160,  H.  T.  1863. 

(')  This  is  not  absolutely  necessary,  Jtmei  v.  JonM^  2  Tyr.  216  ; 
Cote  V.  Perry,  1 T.  &  Gr.  1006. 

(»)  CardweU  v.  Bayms,  23  L-  T.  179;  Joynee  v.  Collimon, 
2  D.  &  L.  440 ;  13M.  &  W.  668;  HanmerY Mangles,  12M.  &  W.  313. 

(M  Drummond  v.  TiUinghiet,  16  Q.  B.  740. 

M  Bdinbuirgh  ^c.  Eailway  Company  v,  Daweon,  7  Dowl.  676. 

[*)  Joynee  v.  CoUineon,  eupra, 

(0  Uwie  V  Oxftnty  1  B.  &  Aid.  266;  Hill  v.  Fletcher,  6  Eich. 
470  ;  Todd  v.  Johneon,  2  Bail  C.  Bep.  208. 
[c.  L. — ^voL  ii.]  4  F 
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seems,  order  tlie  aecnritj  to  be  giren  generaHjr  for  ooets, 
without  excluding  the  costs  abready  incurred.(>)     Hie  court 
will  not  fix  a  time  peremptorily  for  finding  securitj ;(')  nor 
can  defendant  sign  nonpros,  if  the  plaintiff  fail  withm  a  giren 
time  to  do  so.  (')    If  the  defendant  wishes  to  force  on  the  pro- 
ceedings, he  can  only  abandon  the  rule  or  order,  and  proceed 
as  in  ordinary  cases.(*)    If  the  parties  cannot  agree  on  the 
amount  and  nature  of  the  security,  the  Master  will  by 
appointment  settle  it,  and  his  decision  is  generalij  lidd  br 
the  court  conclusive. (*)    The  security  generally  required  is 
a  bond,  and  not  a  mere  written  undertwng ;  (*)  but  where 
the  pliuntiff  has  already  an  unsatisfied  juc^ment  standing 
against  the  defendant,  he  has  been  allowed  to  give  an  under- 
taking, in  the  event  of  the  defendant  obtaining  a  Terdict,  to 
set-off  the  costs  against  such  judgment.(')    if  the  soreiy 
become  bankrupt,  firesh  security  cannot  be  insisted  oii.(*) 
If  the  plaintiff,  ailer  being  ordered  to  find  secnritj,  bnt 
before  giving  security,  return  to  this  country,  and  have  no 
intention  of  going  abroad  again,  he  may  apply  to  rescind 
the  judo's  order;  (*)  but  after  actually  giving  secoritj,  the 
court  will  not  allow  it  to  be  given  up  or  cancelled  on  the 
ground   of  the  plaintifi^s  return  to  Ensland^  thongb  he 
allege  he  intends  to  reside  here  permanenUy.(**}  Where  the 
plaintiff  had  given  security  in  the  court  below  aiMl  broa^ 
error,  the  costs  below  exceeding  the  amount  for  which 
security  had  been  given,  the  Court  of  Exchequer  Chamber 
ordered  security  for  costs  in  error  to  be  given.  (") 

"VMiere  an  order  was  made  that  the  plaintiff  do  forthwith 
give  security  for  costs,  but  no  stay  of  proceedings  in  the 
meantime,  the  plaintiff  ^s  attorney  undertaking  to  find  such 
security,  it  was  held  this  meant  the  attorney  was  only  to 

(^)  Harvey  j.  Jacob,  1 B,  &  Aid.  159 ;  bat  see  Oxenden  t.  Gwper, 
4  Dowl.  674. 

(s)  Broughton  v.  Jeremy,  1  Har.  ft  W.  525. 

(*)  Kelly  T.  Brown,  5  IiowL  264;  bat  defendant  nay^  after  a 
reasonable  time,  be  allowed  to  take  money  oat  of  court,  paid  in  ia  lies 
of  bail,  7a««M  t.  Kennedy,  5  D.  ft  L.  587. 

(«)  Tauie  t.  Kennedy,  5  D.  &  L.  589. 

(»)  Mate  T.  Hacnamara.  5  £xeh.  267 ;  1  L.  M.  ft  P.  296 ;  Ftemki, 
MaiUe.b  So.  K.  B.  719;  4M. ft  Gr.  107 ;  KnUy.  Pook,7J}owl  571 

(•)  Youde  T.  Youde,  3  A.  ft  E.  311. 

(')  Britiowe  v.  Needham,  4  M.  ft  Gr.  906 ;  2  DowL  N.  S.  658. 

(*)  Jonee  v.  Jaeobt,  2  Dowl.  61. 

(•)  Plaee  v.  Campbell,  6  D.  ft  L.  113  ;  the  plaintiff  most 
afRdavit  himeelf,  Thrasher  j,  Buek,  2  BowL  K.  S.  51. 
Badnall  j,  Hayley,  4  M.  ft  W.  635;  7  DowL  19. 
Bouffleaux  v.  Sumyne,  3  £.  4b  B.  829. 
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give  flecoritv  if  farther  proceedings  were  taken^  and  hence 
Ee  was  not  liable  to  an  attachment  for  not  ^ving  security, 
having  taken  no  proceeding,  (i) 

It  aeemsi  where  an  order  has  been  made  for  a  stay  of 
proceedings  until  Becurity  be  given  for  costs,  no  calendar 
month^s  notice  of  intention  to  proceed  is  necessary  when 
security  has  been  given.  (') 

Form  of  Condition  in  the  Bond  given  as  security, 

WImkss  an  action  hath  been  commenced,  and  is  now  depending  in 
Her  Majesty's  Coart  of  ,  at  Westminster,  wherein  the  said  A.  B. 

» the  pbintiiT,  and  the  abovenamed  C.  D.  is  the  defeadant,  and  all  pro- 
ceedings in  the  said  action  are  stayed  nntil  secnrity  be  given  for  the 
<iefeodsnf  s  eoata  therein.    Now,  ^erefore,  the  condition  of  the  above- 
vritten  bond  or  obligation  is  snch  that,  if  the  above  bonnden  A.  B.  and 
£•  v.,  cnr  uther  of  them,  they  or  either  of  their  heirs,  executors,  or 
admiinBtraton  do  pay  or  caose  to  be  paid  nnto  the  said  C.  0.,  his 
execators,  adminiatiators,  or  assigns,  saoh  costs  as  the  said  A.  B.,  or 
any  otha  penon  or  persons  made  or  substituted  as  plaintiff  or  plaintifi 
in  the  saut  action,  shall  in  due  course  of«  law  be  Eable  to  pay,  in  case 
he  or  tb^  shall  discontinue,  become  nonsuit,  or  a  rerdict  shall  pass 
agumtluin  or  them  in  the  same,  such  costs  to  be  first  taxed  by  one 
^  the  Hasters  in  the  usual  manner,  or  in  case  of  a  judgment  obtained 
hj  the  said  G<  D.,  or  any  other  person  or  persons,  made  or  substituted 
d«fendaat  or  defendants  in  the  said  action,  for  his  or  their  costs,  then 
the  above  oUigatioo  to  be  void,  otherwise  to  be  and  remain  in  full 
^m  sad  effect. 

(')  BiU  T.  FUteher,  5  Exch.  470. 

(?)  Minchmer  v.  Martin,  12  C.  B.  455. 
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CHAPTER  XXL 

CONSOLIDATING  ACTIONS. 

VVhbbe  several  actions  are  brought  by  the  same  plainti^ 
against  the  same  defendant^  on  causes  of  action  substan- 
tially the  same,  the  court  will,  on  applicadon,   stay  the 
proceedings  in  all  but  one,  especially  if  tbe  proceedings  are 
oppressive  or  vexatious.  (0    If  the  other  actions  are  in  a 
dinerent  court,  the  court wdl  stay  all  proceedings  nntO  those 
other  actions  are  abandoned  ;(*)  if  all  in  the  same  court,  the 
actions  will  be  consolidated. (*)   Thus,  where  several  actions 
were  brought  on  several  guarantees  securing  one  debt,  and 
the  defence  was  the  same  in  all.(^)    Where,  however,  the 
defendants  are  different,  it  is  not  enough  that  one  action  will 
decide  all  the  others. (*) ;  and  so,  where  the  plaintxfis  are 
different.  (*)  Where  the  actions  are  brought  under  a  statute, 
the  court  may  have  no  power  to  stay  proceedings  in  all  bat 
one  action. (^) 

The  rule  is  considered  to  be  for  the  benefit  of  the  defen- 
dant,(*)  and  terms  are  generally  imposed  on  him.(*)    Some- 

(1)  Jonea  w.  Priehard^eD,  &L.5791  flo^A  t.  Pari*,  16 M. &  W. 
144. 

0)  Miiet  T.  Briitol,  8  B.  &  Ad.  945. 

(»)  Ward  J.  Pomfigt,  1  M.  &  Qr.  669;  1  8c  N.  B.  403. 

(«)  Sharp  T.  LeiJ&ridffe,  4  M.  &  Qr.  37;  4 Sc  N.  R.  722. 

(M  Corporation  of  SaUa$h  y.  Jaehnan,  ID.  &  L.  851 ;  Henry 
T.  Naah^  1  Exch.  826 :  Newton  t.  Belcher,  9  Q.  B.  612 ;  Giiet  t. 
Toothf  3  C.  B.  666.  Bee,  as  to  actions  by  one  plaintiff  on  the  same 
policy  of  insnranoe,  HotUngnoorth  r.  Brodriek,  4  A.  &  £.  646;  Cor- 
poration of  SaUaih  t.  Jackman,  1 D.  &  L.  861. 

(•)  NiehoUt  T.  Lefevre,  3  Bowl  136;  Westbrook  ▼.  Anshraiian 
etc.  Company^  14  C.  B.  113.    Seepot^,  "  Staying  Proceedings." 

(»)  Warifr,  Pon^ret,  1  Sc  N.  K.  403. 

(*)  Maegregor  t.  Hora/aU,  8  M.  ft  W.  320. 

,  (*)  Long  T.  DougUUf  4  B.  ft  Ad.  646.  See  a  form  of  a  oonsolidatiQo 
mle  in  Houingeworih  t.  Brodriekf  4  A.  &  £.  649. 
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tones,  the  ooort  will  open  the  rule  for  the  defendant,  and 
tUow  a  second  action  to  be  tried  on  termB.(0  Where  the 
defeodant  obtains  the  yerdict,  the  plaintiff  however  has  not 
been  restrained  from  tiring  a  second  action  included  in  the 
rule,  merelj  because  the  costs  of  the  first  were  not  paid ; 
though,  if  he  does  so,  he  thereby  forfeits  the  benefit  of  any 
terms  imposed  on  the  defendant. (*)  When  the  role  bin<b 
the  defendant  to  abide  by  the  event  of  the  action,  this 
includes  proceedings  in  error,  though,  if  error  is  brought, 
he  may  Teqm£e  to  give  securit;^  to  abide  by  the  decision  in 
error.(>)  lYhere  several  actions  against  difierent  defen- 
dants were  consolidated,  and  they  were  bound  to  abide  the 
event  of  one  of  them,  this  has  been  construed  into  a  joint 
undertakini?  to  pay  the  attorney's  costs  of  that  action.(*) 

The  appbcation  is  made  either  to  a  judge  at  chambers  or 
the  court,  and  one  rule  or  summons  only  is  necessar}'-, 
intituled  in  the  various  causes.  (*)  It  seems,  the  application 
niay  be  made  any  time  after  appearance,  (*)  and  even  has 
been  allowed  after  notice  of  trial  given. (')  After  judgment 
is  signed  by  the  plaintiff  in  the  action  tried,  he  obtains  an 
order  from  a  judge  at  chambers,  for  leave  to  enter  up 
JQd^ent  and  tax  costs  in  the  other  actions,  and  issue  exe- 
cution in  terms  of  the  rule. 

"  Where  money  is  paid  into  court  in  several  actions  which 
are  consolidated,  and  the  plaintiff,  vnthout  taxing  costs, 
pit>ceeds  to  trial  on  one  and  fails,  he  shall  be  entitled  to  costs 
on  the  others  up  to  the  time  of  paying  money  into  court." (*) 


{^)  Cohen  T.  BulkeUff,  5  Taunt.  165 ;  Foiter  t.  AUenby,  3  Bing. 
^•C.  892,  896;  5I)owL619. 

(»)  Ihid. 

(M  Hotfion  V.  Riehardton,  3  Burr.  1477 ;  GiU  v.  HindUy, 
1  Moon,  79;  AUffyne  v.  Favine,  2  N.  B.  430. 

(*)  Andentm  v.  BoynUm,  19  L.  J.  42,  Q.  B. 

(')  Ward  V.  PomfretJ.  8c.  N.  B.  410  n ;  1  M.  &  Gr.  669. 


*)  BcUmasworihr.  hrodriek,  4  A.  &£.  646;  6N.  &  M.  240. 
'}  Ibid, :  Booth  T.  Payne.  1  Bowl.  N.  S.  348. 
*)  Bols  Pr.  13,  H.  T.  1853. 
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CHAPTER  XXn. 

CLAIM  OF  CONUSANCE. 

« 

When  an  action  is  brooght  in  a  snperior  court  for  a  cause 
of  which  an  inferior  court  of  record  has  cognizance^  eithe? 
under  a  charter  or  statute  or  immemorial  custom,  the  latter 
court  may  claim  conusance ;  and  if  the  claim  is  allowed,  a 
transcript  of  the  record  is  sent  to  such  court.  Thus,  the 
universities  have  conusance  in  personal  actions  to  a  e^aic 
extent.(^)  To  sustain  a  claim  of  conusance,  it  must  be  showL 
that  the  inferior  court  is  a  court  of  record,  and  that  the  charter 
or  statute  provides  a  remedy  in  the  circumstances.  (') 

The  claim  must  be  made  before  plea.r')  It  is  entered  on 
a  roll,(*)  and  if  the  franchise  is  foundea,  not  on  an  express 
charter,  but  immemorial  custom,  the  entry  must  recite 
that  the  claim  has  been  before  allowed.  (^')  The  claim 
is  made  in  court  by  motion,  on  the  part  of  the  bailifl',  diao- 
ceUor,  or  vice-chancellor,  as  the  case  may  be ;  and  there 
must  be  produced  at  the  same  time,  an  exemplification  under 
the  great  seal  of  the  charter,  or  the  diarter  itself,  or  if  there 
is  a  private  statute,  a  copy  thereof.  (*)  In  the  case  of  the 
university  making  the  claim,  there  must  also  be  a  certificate 
of  the  chancellor,  and  an  affidavit  as  to  the  membership  of 
the  defendant.^')  The  afiidavit  in  such  a  case  is  in  g^it^ral 
not  allowed  to  oe  answered  by  counter  affidavits.  (*) 


^1)  WiUiamt  ▼.  Brickendemy  11  East,  643;  J%>mUM  v.  Ford, 
16  East,  634. 

(s)  Ro.  Abr.  489 ;  Bac  Abr.  ''  Courts,  D.  a"  See  a  focm  of  tb£ 
claim  in  Broicne  t.  Renouard,  12  East,  12. 

(<)  Wells  T.  Trcfhem,  Barnes,  346;  see  a  form  of  the  daim  in 
Welles  ▼.  Trahem,  Willee,  233. 

(*)  PeUemoster  v.  Graham.  2  Str.  810. 

(>)  Foster  r.  NtUton^  1  Salk.  183;  1  Lord  Bajm.  427 

(•}  Kendriek  y.  Kynastont  1  W.  BI.  454. 

('3  See  Bro.  Abr.  **  Conusance;*'  Dormer  v.  Howard^  9  Jar.  737; 
see  Turner  ▼.  Bates,  10  Q.  B.  292,  the  latest  instance  of  a  daim  of 
conaaance. 

(«)  Ttarmr  t.  Bates^  10  Q.  B.  292. 
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CHAPTER  XXni. 

CHANGE  OF  VENUE. 

Whbrb  the  plaintiff  has  laid  the  venue  in  his  declaration 
in  a  particular  county,  the  defendant  may  often  desire  to 
change  it  to  a  different  county;  and  the  plaintiff  may 
seek  to  do  so  al6o.(*)  '*  No  venue  shall  be  chansed 
withotEt  a  special  order  of  the  court  or  a  jud^e,  unless 
by  consent  of  the  partie8.*^(*)  A  committee  of  judges  re- 
ported that  the  practice  to  be  observed  in  future  should  be 
as  follows  : — 

Isrst,  that  it  is  more  convenient,  aa  a  general  rule,  that 
the  application  to  change  the  venue  by  rule  or  summons, 
should  be  made  before  issue  joined,  provided  that 
this  shall  not  prejudice  dther  paity  from  applying,  after 
issue  18  joined,  to  lay  the  venue  in  another  county,  if  it 
shall  appear  that  it  may  be  more  conveniently  tried  in  such 
county. 

Secondly,  that  a  defendant,  in  his  affidavit  to  obtain  the 
rule  mn  to  chanjge  the  venue,  or  in  support  of  a  summons  for 
that  purpose  before  issue  joined,  shoud  state  all  the  circum- 
stances on  which  he  means  to  rely  as  the  ground  for  the  change 
<^  veatte ;  but  that  he  may,  if  he  pleases,  rely  only  on  the 
fact  that  the  cause  of  action  arose  in  the  county  to  which  he 
se^cs  to  have  the  venue  changed,  which  ground  shall  be 
deemed  sufficient,  tmless  the  puuntiff  shows  that  the  cause 
may  be  more  conveniently  triea  in  the  county  in  which  it  was 
originally  laid,  or  other  good  reason  why  the  venue  should 
not  be  <»iaoged.(*) 

jyefendant  appl^ng  on  Ihe  common  affidavit,'} — If  the 

C)  As  to  the  prifilege  of  sn  attoniqr  in  laying  the  veniie  see,  pott^ 
**  Attonieyt." 

(*)  Bole  Pr.  18,  H.  T.  1853. 

(*)  RoihMehUd  r.  ShibUm.  8  Exdu  506;  see  Begg  v.  Forh€$, 
13  a  B.616^iBtothe«iithori^oftheseniles. 
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venue  was  not  lidd  in  the  county  where  the  cause  of  actioii 
arose,  the  defendant  could,  in  many  cases,  apply  to  the  oourt 
or  a  judga  to  change  the  venue  to  the  county  in  which  it 
arose  on  the  conunon  affidavit,  t.  e.,  an  affidavit  merely 
stating  that  the  cause  of  action  did  not  arise  in  the  one 
county,  but  did  arise  in  the  other. (^  This  could  be  done  in 
actions  for  criminal  conversation  ;  (*)  for  assault ;  (*)  fi^  use 
and  occupation ;  (*)  for  negligent  driving ;  (*)  on  bills  of 
exchange ;  (*)  and  generally  on  contracts  not  by  specsahy. 
But  the  venue  could  not  be  so  changed,  if  part  of  the  cause  of 
action  did  not  arise  in  the  county  to  which  it  was  sought  to 
be  changed.(') 

The  application  on  the  common  affidavit  must  still  be 
made  beifore  plea  pleaded.  (*)  It  cannot  be  made  by  a 
defendant  under  terms  to  take  short  notice  of  trial.  (*)  A 
judge  at  chambers  has  power  to  set  aside  such  an  order.  (^) 
The  application  might  be  made  by  one  of  several  defendants, 
without  the  consent  of  the  others,  it  being  for  these  to  bring 
back  the  venucy  if  prejudiced. (")  The  affidavit  is  generally 
made  by  the  defendant  himself,  though  the  attorney  or  other 
person  cognizant  of  the  facts  might  make  it.(^) 

When  the  defendant  applies  on  the  common  affidavit,  the 
plaintiff  may  oppose  the  change  ofvenue^  on  the  ground  that 
the  cause  will  be  more  conveniently  tried  in  the  orisinal 
venue.  For  this  purpose  he  must  state  facts  in  his  affidavit 
which  lead  to  this  conclusion. 

Form  qf  the  Common  Affidavit. 

[Title  qfeouri  <md  caute.'] 
I,  C.  D.,  of  ,  [or  D.  A.  of  ,  attorney  b  tliis  actioD  for] 

the  above-named  defendant,  make  oath  and  say  that  the  plaintiff'a 
cao^  of  action  (if  any)  arose  in  the  oonnty  of  W.  and  not  in  the 
oonntj  of  v.,  or  elaewhwe,  ont  of  the  oonnty  of  W. 

Sworn,  &c  C.  D. 

(1)  Jonet  V.  Peorw,  2  Dowl.  54;  ibid.  666;  Chdee  v.  Bradkf, 

13  C.  B.  604. 

[*)  Otiard  ?.  Hodge,  10  East,  32. 
»)  Shepherd  v.  Hall,  2  Chitt  E.  417. 

f«)  Herringr,  IFa^to.  2 D.  ft  L.  609 ;  8  So.K.B.755. 

[•)  WilUama  v.  Land,  4  Tannt.  729. 

(•)  Mondel  v.  Steele,  8  M.  &  W.  644 ;  hnt  not  on  che^oeB,  Webb 
V.  Inwards,  6  G.  B.  483. 

rn  Butler  T.  Fox,  7  C  B.  970. 

M  Begg  v.  Forbee,  13  C.  B.  614. 

M  Chdee  v.  Bradlev,  13  C.  B.  604. 

rw)  Darringtonr.  Price  J&C.  B.  809. 

ru)  Job  V.  Buttevfield,  6  Ezeh.  827. 

(itj  irO/toffM  V.  ir(^^«,  6  M.  A  W,  188. ;  8  DovL  16fi. 


CHANOX  or  VXKUE.  876 

Jkfmdant  applying  on  special  grounds, ^^-^The  defendant, 
instead  of  relying  on  the  common  affidavit  in  those  caaes 
in  whidi  he  can  do  so,  and  in  other  cases  where  such  affidayit 
is  ina[>pHcable,  may  apply  on  special  grounds ;  and  he  should 
state  in  his  affidavit  all  the  circumstances  on  which  he 
intends  to  rely,  for  there  must  be  in  general  strong  grounds 
for  taking  away  from  the  plaintiff  his  natural  right  to  control 
thtvenme.(}}^  This  application  has  been  allowed  in  cases  of 
political  excitement  m  the  locality  ;(*^  when  expense  could 
W  saved  ;(*)  that  a  view  might  be  obtamed  \(f)  that  the  trial 
might  take  place  sooner  for  the  defendant  who  had  been 
i^mdered  by  his  bail  ;(*)  that  witnesses  might  be  able  to 
vttend  who  woold  otherwise  be  absent  from  the  county.  (*) 
^^liere  the  ground  is  that  the  trial  may  take  place  nearer 
^here  the  witnesses  reside,  the  defendant  must  show  what, 
aod  how  many,  witnesses  he  intends  to  call.(0  The  plaintiff 
^  -ar,  in  opposing  the  application,  show  a  balance  of  con- 
^eniencefl  m  retaining  the  original  venue  as  regards  his  own 
witnesses.  (*)  Where  to  a  libel  no  justification  is  pleaded,  it 
i>  not  sufficient  to  show  that  the  witnesses  in  mitigation  reside 
in  another  oounty.(») 

^Hiere  an  issue  had  been  ordered  to  be  tried,  and  the 
pUbtiff  opposed  the  change  from  Middlesex  to  Sussex,  on 
tHe  ground  of  being  an  attorney  of  the  court,  the  objeetion 
^^  teld  inapplicable.(^*) 


,  (')  Bueknell  v.  PhiUws,    7  Scott,  274:    Coleman  v.   Foster. 
1LM.&P.753. 

(*)  Anon,  LoffI,  99 ;  Pybus  v.  Seudamors,  7  So.  124 ;  Seelsy  v. 
fttwon,  6  Bing.  N.  C.  229 ;  8  DowL  266. 

(■)  Aleoek  r.  Cook,  6  Bing.  733 ;  Pugh  v.  Ksrr.  6  M.  &  W.  17. 

(*)  Bodinot  v.  Cox,  8  East,  268 ;  Pv6t»  v.  Seudamors,  7  Sc.  124. 

(')  %<  ▼.  SmUh,  10  Bing.  1 ;  8  M.  &  So.  338 :  2  Dowl.  210. 

(')  AdUnton  V.  Sadlier,  2  Chitt  B.  419. 
^^0  Btofu  V.  Weaker,  1  B.  &  P.  20 ;   Hams  v.  PawlsU,  5  C.  B. 
^■6;  SmaUeomber.  ITtfltamj,  7 0.  B.  77. 

,  0)  yiicke  V.  Qodfrsy,  1  T.  B.  782 ;    Holmes  v.  Wainwrighi^ 
^£ut,  829;  Hiffpins  v.  Bousetnan^  3  Dowl.  649.     ^ 

{•)  Wheatcro/i  v.  Mouseley,  11  C.  B.  677.  i 

C*)  fMiertson  v.  Haynes,  16  G.  B.  654. 
. .(")  Thus,  in  an  action  on  a  specialty,  this  was  done  before  issne 
joinei  PathUff  v.  Mayor  of  Birmiti^ham,  14  C.  B.  421.    It  should 
ue  aide  sb  tpeiedily  as  possible  after  issae  joined.  Bains  v.  Pawlettf 
•^  D.  &  L.  780. 

S)  ^a»  V.  Daniel,  1  B.  &  P.  426 :    T%omhiU  v.  OasHer,  7  6«. 
^'2;  Johnaon  r.  Beresford,  2  Or.  &  Bl.  222. 
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Sneral,  it  is  better  not  to  apply  till  after  isaae  joined,  for 
eo  the  court  will  have  bSstter  materialw  for  judging. (') 
Tbe  defendant  may,  it  aeems,  apply  though  bound  to  try  at 
a  particular  8ittingB.(*)  The  application  may  be  made  to 
the  court,  but  is  generally  made  to  a  judge  at  chambers. 
Terms  are  frequency  imposed  on  tiie  defendant  when  the 
application  is  granted,  so  as  to  protect  the  plaintiff  again** 
disadvantase,  r)  as  by  making  uie  defendant  pay  any  extra 
esmense  the  piaintis  may  incur,  (*)  or  by  binding  the 
defendant  to  make  certain  admis8ions.(*) 

Form  of  Affidavit  on  Special  Grounds, 

[TUk  qfcomi  and  eauueJ] 

I,  D.  A.,  &c  [or  0.  D^  &c]  make  oath  and  saj — 

1.  That  this  action  is  hrooght  for  [state  shotilg  the  objed  <^  ck 
oeCiofi],  and  the  plaintiff  declared  herein,  on  the  day  of 

last,  laying  the  vtmte  in  the  coiintj  of  V.,  and  the  said  declaration  eao- 
tains  coonts  for,  &c 

2.  That  the  defendant,  on  ,  pleaded  to  the  said  declaratioa 
[iCoto  tkoriiff  the  i>2aa«.] 

3.  That  issue  was  joined  in  this  action  on  last. 

4.  That  the  defendant  has  a  good  defence  on  the  merits,  as  I  am 
instmeted  [or  advised]  and  verily  heliere. 

5.  [State  the  groundt  of  the  appHoation  <u  to  the  mmibar  emd  rm- 
dmoe  of  the  witneseeMf  fe."] 

Plaintiff'  applying.! — ^In  transitory  actions,  the  pluntiff 
may  appfy  to  amend  his  declaration,  by  chan^g  the  Tenue 
op  stating  to  the  court  reasonable  grounds,  and  tins  is 
generally  allowed  of  course,  (*)  even,  it  seems,  after  i^ue 
joined. (^)  In  local  actions  the  plaintiff  may  also,  to 
prevent  delay  or  expense,  apply  to  change  the  venue  to  a 
neighbouring  county,  for  which  purpose  he  obtains  leave 
to  enter  a  suggestion  in  the  issue.  Thus  ^^  in  any  action, 
the  venue  in  which  is  local,  the  court  in  which  such  acdon 


0)  Beggr,Forbei,l^  C.B.6I4;  ffodgej.  ChwrchoQrd,SC.K 
(*)  Johnmm  v.  Neviion^  2  DowL  260.  Bat  see  Eapthom  v.  BinM^ 

(s)  Btntring  v.  Bignold,  1  DowL  685. 

0)  Eegt  V.  Smith,  10  Bing.  1 ;  Wing  v.  Jenkins,  7  Moore, 6S; 
AUwood  V.  Ridleg,  2  M.  &  Or.  893;  3  8c  K.  E.  319. 

(•)  BodinoU  v.  Cox.  8  East,  268. 

(•)  Fife  V.  BoueiUUL  2  Bowl.  N.  S.  705;  Colmnan  v.  Firslcr, 
1L.M.&P.  753. 

(0  Cook  V.  Shone,  Bsmss,  12, 19. 
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•^iiAll  be  depending,  or  any  judge  of  the  said  courts  may, 
on  the  application  of  either  party,  order  the  issue  to 
h^  tried  or  writ  of  inquiry  to  be  executed  in  any  other 
connty  or  phice  than  that  in  which  the  venue  is  laid,  and 
for  thai  purpose  any  such  court  or  judge  may  order  a 
suggestion  to  be  entered  on  the  record,  that  the  trial  may 
be  more  oonveniently  had  or  writ  of  inquiry  executed  in 
the  coantj  or  place  where  the  same  is  ordered  to  take 

pUce.*'(0 

This  application  cannot  be  made  till  after  issue  joined.(*) 
So,  to  prevent  a  pardal  trial,  the  application  must  be  made 
after  isBue  joined.  (*) 

Farm  of  Suggestion  in  Issue  in  Local  Actions. 

[^After  joinder  qfiatm  conclude  lhm\  : — And  now,  on  the  day 

of  ,  A.  D.  ,  it  ift  Boggested  and  manifestly  appears  to  the 

oonit  here,  that  the  trial  of  the  said  iasne  [or  iasnea],  above  joined 
betwecD  the  parties  aforesaid,  may  be  more  conTeniently  had  in  the 
coonty  of  than  in  the  ooonty  of  ,  therefore,  aooording  to  the 

statote  in  socb  case  made  and  provided,  let  a  jury  of  the  said  oonnty 
o€  come,  &c 

In  actions,  transitory  or  local,  where  the  venue  is  laid  in 
a  dty  or  town,  leave  is  given,  by  statute,  to  the  court  or 
judge,  on  the  application  of  either  party,  to  change  the 
venue  to  the  adjoining  county,  for  which  purpose  a  sugges- 
tion 18  entered  on  the  issue.  (*) 

Form  oflssne  and  Suggestion, 

And  berenpon  the  plaintiff  (or  defendant),  prays  the  oonrt  here 
that  tbe  issue  {or  issnes)  above  joined  between  the  said  parties  may 
be  tried  in  the  ooonty  of  ,  bdiag  the  county  next  adjoining  to  the 

dtj  [pr  toirn  and  county]  of  aforesaid,  and  not  within  the 

Katoe  dty  {or  town  and  county],  according  to  the  statute  in  such 
caee  made  and  provided,  and  it  ia  granted  to  him,  &c.  Therefore  let  a 
joty  of  the  said  county  of  come,  &c 


(1)  BOl  T.  Harrison^  4  Dowl.  181:  2  C  M.  &  B.  733. 
(S)  ToUon  ▼.  Biehop  of  CarUale,  7  C.  B.  79. 
(s)  a  &  4  WiU.  4,  e.  42,  8.  22.  See  as  to  what  was  considered  a  locsl 
action  in  Simmons  t.  LiUysUme,  8  Exch.  431. 
(«)  88  Geo.  3,  c  62,  8. 1. 
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CHAPTER  XXIV. 
PLEAS  IN  ABATEMENT  AND  PRELIMINARY  FLEAS. 


1.  Nonjoinder. 

(a)  Amendment  after  non- 
joinder pleaded. 

2.  Misnomer. 

3.  PriTiIege  of  attornej. 

4.  When  pleain  abatement  must  be 

pleaded. 


5.  Affidavit. 

6.  How  pleaded. 

7.  Replication,  &c 

8.  Jadgment. 

9.  Costs. 


Thsbx  are  certain  preliminary  or  dilatory  pleas  which  ms\ 
he  pleaded  by  a  defendant  after  be  bas  appeared,  and  th^ 
declaration  baa  been  delivered  or  filed,  and  which  most  be 
pleaded,  if  at  all,  before  any  plea  in  bar  to  the  action.     He 
must  first  plead  to  the  juri8aiction.(0    Then  he  may  plead  in 
abatement  on  some  ground  connected  with  the  person  of  the 
plaintifi)^*)  or  defen£mt,  then  on  some  sround  connected  with 
the  form  of  the  count  or  declaration.  Ine  effect  of  these  pleas 
is  either  to  delay  the  plaintiff,  or  to  prevent  him  altogether 
from  proceeding  with  that  particular  action,  and  they  atc 
not  allowed  except  there  is  an  affidavit  to  yenfy  them.    The 
courts  lean  against  such  pleas ;   and  if  the  defendant  is 
under  terms  to  plead  issuably,  he  will  not  be  allowed  to 
plead  in  abatement.  (')    A  defendant  may  plead  in  abatement 
as  to  one  or  more  counts  of  a  declaration,  and  in  bar  as  to 
others ;  or  he  may  plead  in  abatement  as  to  part  of  the  cause 
of  action  contained  in  one  count,  and  in  bar  as  to  the 
residue. (*)    The  plea  in  abatement,  however,  need  not  ^ow 
to  what  coimt  or  part  of  a  count  it  is  pleaded.(0 

1.  Nonjoinder. 

Nonjoinder  of  co-plaintiffs.'] — ^The  proceedings  as  to  noL- 
joinder  of  plaintifi&  are  stated  under  the  head  of '"^  Amend- 
ment,'* post. 


(*)  De  Wcihlv.  Braune,  6  Jane,  1856,  Exob.;  where  the defeodaot 
pleaded  that  the  plaintiff  was  a  married  woman  and  her  hnsbaod  is 
alien  enemy.  (*)  Shepeler  y.  Dwrant,  14  (X  B.  59*i. 

O)  HiU  v.  White,  6  Bing.  N.  C  26 ;  8  Dowl.  13. 

(*)  Rhodes  T.  Turner,  3  Kxch.  607.  It  shoald  not  be  pleadfd 
merely  to  damage  instead  of  to  (he  cause  of  action,  iZo6uuofi  t.  Mat- 
cAofi^,  7Q.fi*  918. 
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^anjomder  of  defendanU."] — A  plea  in  abatement  for  non- 
joinder of  a  co-proprietor  or  co-partner  cannot  be  pleaded 
to  an  mction  against  one  or  more  common  carriers  for  loss 
or  injury  to  anj  parcel,  package,  or  person. (^)  Nor  is  such  a 
plea,  that  another  pamer  has  not  been  also  proceeded  against, 
allo'wed  to  a  scire  faeiat  issued  on  a  judgment  recovered 
a^THinst  a  public  officer  of  a  banking  co-partnership  under 
7  Geo.  4,  c.  46.(*)    And  "no  plea  in  abatement  for  the 
nonjoinder  of  any  person  as  a  co-defendant  shall  be  allowed 
in  any  court  of  common  law,  unless  it  shall  be  stated  in  such 
plea  that  such  person  is  resident  within  the  jurisdiction  of 
the  conrt,  and  unless  the  place  of  residence  of  such  person 
shall  be  stated  with  convenient  certainty  in  an  affidavit 
verifying  such  plea.^'(*)    The  plea  must  state  all  the  con- 
tracting parties,  for  the  object  is  to  give  the  plaintiff  a  better 
writ ;  (*)  and  if  any  one  of  them  is  resident  out  of  the  jurisdic- 
tion, the  plea  cannot  be  pleaded. (^)  The  residence  means  the 
domiole  or  permanent  abode  of  the  party(*)  at  the  time  of 
the  ^ea  pleaded.(') 

^*  To  ainr  plea  in  abatement  in  an^  court  of  law  of  the  non- 
joinder  of^  another  person,  the  plaintiff  may  reply  that  such 
person  has  been  discharged  by  bankruptcy  and  certi6cate,  or 
under  an  act  for  the  relief  of  insolvent  debtors/*(*) 

^^  In  all  cases  in  which,  after  such  plea  in  abatement,  the 
plaintiff  shall,  without  having  proceeded  to  trial  upon  an 
Lssue  thereon,  commence  another  action  against  the  defendant 
or  defendants  in  the  action  in  which  such  plea  in  abatement 
shall  have  been  pleaded,  and  the  person  or  persons  named 
in  such  plea  of  abatement  as  joint  contractors,  if  it  shall 
appear  by  the  pleadings  in  such  subsequent  action,  or  in 
the  evidence  at  the  trial  thereof,  that  all  the  original  de- 
£(nidants  are  liable,  but  that  one  or  more  of  the  persons 
named  in  such  plea  in  abatement,  or  any  subsequent  plea  in 


0)  11  Geo.  4  &  1  Will.  4,  c.  68,  s.  5. 

(»)  Fowler  ▼.  Rickerby,  3  «c.  N.  B.  138 ;  9  Dowl.  682;  Nunn  v. 
Ijomer,  3  £xeh.  471  ;  Esdaile  t.  Truaitoell,  2  Exch.  312.  See  a  plea 
ia  abatement  to  sci.  fa.^  to  repeal  a  patent  that  the  interest  in  the 
latent  bad  been  assigned,  held  bad,  R,  ▼.  Betti,  15  Q.  B.  640. 

(»)  8  &  4  Will  4,  c.  42,  s.  8. 

(*)  Hia  V.  WhUe,  6  Bing.  N.  C.  26 ;  8  Dowl.  13;  CreUin  v.  Brook, 
14  M.  k  W.  11. 

(•)  JoU  V.  Curzon,\C.  B.  249  ;  Niwton  t.  Stewart,  4  D.  &  L.  89. 

(•)  Lambe  v.  Smytke,  \6  M.  &  W.  433;  3  D.  &  L.  712.  And  not 
the  pliee  of  boainess,  Alaybury  v.  Mudie,  5  C.  B.  283. 

m  WhUe  y.  Gatcoiffne,  6  D.  &  L.  225  ;  3  Exch.  36. 

(•)  3  &  4  Will.  4,  c.  42,  a.  9. 

c.  L, — vol.  ii.]  4  o 
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abntement,  are  not  liable  as  a  oootracdng  party  or  pordes, 
the  plaintiff  flbaU,  nererthdesi,  be  entitled  to  jiidgment,  cr 
to  a  Terdict  and  jndgment,  as  the  case  may  be,  agshut  tie 
other  defendant  or  defendants  who  shall  appear  to  be  hnkAe ; 
and  ererf  defendant  who  is  not  so  liable  msul  have  fvdement, 
and  shall  be  entitled  to  his  costs  as  against  the  plain tm^  who 
shall  be  allowed  the  same  as  costs  in  the  cause  agminst  the 
defendant  or  defendants,  who  shall  hsTc  so  pleaded  in  abate- 
ment the  nonjoinder  of  such  person,  profioed  that  sbt-  sodi 
defendant  who  shidl  have  so  pleaded  ra  abatement  shaD 
be  at  liberty  on  the  trial  to  adduce  eiidenceof  the  liAbflitr  cf 
the  defendants  named  bj  him  in  such  plea  in  abatctnmt.^(') 
This  provision  does  not  apply  to  a  plea  of  coyertuxe  in  abate> 
ment.f*)  If,  at  the  trial  of  an  issue  joined  on  such  a  plea,  it 
appear  that  the  Statute  of  limitations  has  mn  against  the 
party  named  m  the  plea  as  ncmioined,  the  issue  most  be  fiMmd 
ap^ainst  the  defendant  so  plea(ung.(*) 

Form  of  Plea  of  Nonjoinder, 

In  the  Q.  B.  ["  C  P.,"  or  «  Exch.  of  P.**] 

TIm  day  of  ,  a.  s.  18 

C.  D.   ^      And  the  defeodant,  by  D.  A.,  bis  attoniey,  pray*  jodg^ 
att,     >  meat  of  the  Mid  writ  and  deolaimtion,  and  that  d»  aaine 
A.  B.   )  may  be  quashed,  becanae,  he  sajs,  that  the  aaid  alkged 
debt  was  oontraeted  by,  and  became^  and  waa,  due  and  (Mjafak  finoD 
tbe  defiendant  jointly  with  one  £.  F.,  who  is  still  living,  and  who,  at 
'  tbe  oommenoement  of  this  suit  was,  and  still  is,  residiait  wttUo  tbe 
jnrisdiction  of  the  ooart,  and  not  by  the  defendant  alone,  and  tbb  tbe 
defendant  is  ready  to  verify.    Wherefore,  inasmncb  as  the  aaid  &  F. 
is  not  joined  in  the  said  writ  and  declaration,  tof^ether  with  the  deleD> 
dant,  the  defendant  prays  judgment  of  the  said  writ  and  dedsmtion, 
and  that  the  same  may  be  qoa8faed.(*) 

(a)  Amendment  after  pleading  nonjoinder  ofco^efendants,] 
— *^  In  any  action  on  contract,  where  the  noxyoinder  of  any 
person  or  persons  as  a  co-defendant  or  co-defendants  hu 
been  pleaded  in  abatement,  the  plaintiff  shaU  be  at  liberty 
without  any  order  to  amend  the  writ  of  iumnwns  and  tite 
declaration^  by  adding  the  name  or  names  of  the  penon  or 

(0  3  &  4  WilL  4,  0.  42,  s.  10. 

(s)  Jonet  T.  Smith,  3  M.  &.  W.  626 ;  6  BowL  557. 

Q)  9  Geo.  4,  e.  14,  s.  2. 

(«)  It  seems  the  provisions  in  the  C.  L.  P.  Act,  1852,  ss.  08;  67,  do 
not  apply  to  the  form  of  a  plea  in  abatement ;  and  beoee  ths  prayer  ii 
still  necdssary,  W hitting  v.  Det  Anget^  3  C.  B.  9H>;  4  D.  &  L.  878^ 
See  also  DaoiM  t.  Thompion^  14  M.  &  W.  161. 
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pcnoDt  named  m  such  plea  in  abttement  as  joint  oontraeton, 
and  to  serre  the  amended  writ  npon  the  person  or  persons 
so  Dttned  in  aach  plea  in  abatement,  and  to  proceed  against 
the  otiginal  defiaodant  or  defendants,  and  the  person  or 
persons  so  named  in  such  plea  in  abatement ;  proTided  that 
the  date  of  such  amendment  shall,  as  between  the  person  or 
penons  so  nanied  in  snch  plea  in  abatement  and  the 
piaiotifi^  be  oonaidered  for  all  puiposes  as  the  commencement 
of  the  aetkm.'^(*)  *'  Lb  ail  cases  in  which,  after  a  plea  in  abate- 
ment ef  the  nonjoinder  of  another  person  as  defendant,  the 
f^aintiff  shall,  widtont  haying  proceeded  to  trial  on  the  issue 
thereon,  conunenoe  another  action  against  the  defendant  or 
^Bfeadaata  in  ike  action  in  which  each  plea  in  abatement 
•hail  have  beea  pleaded,  and  the  person  or  persons  named 
ia  Bodi  plea  in  abatement  as  joint  contractors,  or  shall 
ABMad  by  adding  the  omitted  defendant  or  defendants,  the 
^onmenoement  of  the  declaration  shall  be  in  the  following 
form,  or  to  the  like  efiect : — 

[FaMe]  ^A.  B^  by  B.  F.,  his  attoniey  [or  faihisowa  pKMf 
Pesoo,  Ac],  BQQB  C.  D.  and  O.  H.,  which  said  C.  D.  has  herkoAra 
l^«adad  in  abatement  the  noDjoinder  of  the  said  G.  H.,  for  &o.'*(') 

^^Id  all  cases  after  such  plea  in  abatement  and  amendment, 

if  it  appear  upon  the  trial  of  the  action  that  the  person  or 

pmuu  so  named  in  such  plea  in  abatement  was  or  were 

jototly  liable  with  the  original  defendant  or  defendants,  th^ 

^^figiaal  defendant  or  defendants  shall  be  entitled,  as  againot 

^  plabitifi^  to  the  costs  of  such  plea  in  abatement  and 

amendment ;  bat  if  at  such  trial  it  shall  appear  that  the 

pnginal   defendant,  or    any  of  the   original   defendants, 

B  orare  fiable,  but  that  one  or  more  of  the  persons  named 

uitochplea  in  abatement  is  or  are  not  liable  as  a  contracting 

psrt;  or  parties,  the  pbdntiff  shall,  nevertheless,  be  entitled  to 

Jii^lgDent  against  theother  defendant  or  defendants  who  shall 

SPPear  to  be  liable ;  and  every  defendant  who  is  not  so 

uable  shall  have  jadf;ment,  and  shall  be  entitled  to  his  costs 

u  against  the  plaintiff,  who  shall  be  allowed  the  'same,  to- 

S^er  with  the  costs  of  the  plea  in  abatement  and  amend- 

^^  as  costs  m  the  cause  against  the  or^[inal  defendant  or 

defokdants  who  shall  have  so  pleaded  in   abatement  the 

>^iobder  of  such  person :  proyided  that  any  such  defendant, 

vbo  shall  have  so  pleaded  in  abatement,  shall  be  at  liberty 


<n  a  L.  P.  Act,  1612,  8. 88. 
(<)  Ibid.  a.  60. 
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on  the  trial  to  addace  evidence  of  the  liability  of  the  de> 
fendants  named  by  him  in  8uch  plea  in  abatement.*' (*) 

See  abo  as  to  amending  before  or  at  the  triaiy  hy  stnkhic 
oat  the  name  of  a  co-defendant  misjoined,  pott^  ^*  Ajoaatd- 
ment.** 

2.  Mimomer  of  DtfendcMts, 

^^  No  plea  in  abatement  for  a  misnomer  shall  be  allowed  in 
any  personal  action,  but  in  all  cases  in  which  a  iiiisDom«' 
would,  but  for  this  act,  have  been  by  law  pleadable  in  abate- 
ment,  in  such  actions  the  defendant  shall  be  at  liberty  to 
cause  the  declaration  to  be  amended  at  the  costs  of  the 
plaintiff  by  inserting  the  ri^ht  name  upon  a  judge's  sum- 
mons, founded  on  an  affidavit  of  the  right  name,  and  in  case 
such  summons  shall  be  discharged,  the  cost  of  such  applica- 
tion shall  be  paid  by  the  party  applying,  if  the  judge  shall 
think  fit/XO    1q  actions  on  bills  of  exdiange  and  written 
instruments,  where  the  party  has  signed  his  christian  name 
by  initials,  it  is  enough  in  the  declaration  to  designate  such 
party  by  such  initial  for  the  christian  name.(*) 

3.  Plea  of  Privilege  of  Attorney, 

If  an  attorney  is  sued  in  any  other  court  than  that  of 
which  he  is  an  attorney  he  may  plead  his  privileffe ;  which 
is  not  a  plea  to  the  jurisdiction.  (^}  The  plea  must  oe  Toified 
by  affidavit.  (*) 

4.  When  Plea  in  Abatement  Pleaded, 

llie  defendant  must  enter  an  appearance  before  he  can 

Elead  in  abatement, (*)  and  the  plea  cannot  be  delivered 
efore  the  pbuntiff  has  declared ;(')  and  it  seema,  if  the 
declaration  has  been  filed,  the  defendant  should  first  take  it 


(0  a  L.  P.  Act,  1862,  8.  39.  See  3  ft  4  Wfll  4,  c.  42,  s.  10;  aaU, 
p.  979. 

O  S&4WilL4,  0.  42,  s.  11.  (>)  7M<{.  ■.  12. 

(«)  Hwiier  v.  Neek,  3  H.  ft  Or.  181 ;  3  Sc.  K.  B.  448.  See  i]» 
Groom  v.  Wortham,  5  8c.  N.  B.  799 ;  2  Bowl.  N.  8.  657 ;  WaUord 
▼. /leeftMoil,  14M.ft  W.  449;  i'emva/T.  Cooifc,  5K.&  W.  »S; 

1  Bowl.  500. 

(»)  Davidion  v.  WatktM,  8  Bowl.  129 ;  Bing.  K.  a  297. 

(•)  WakefUld  v.  Marden,  2  Chitt.  B.  8;  SawMttra  v.  Omi, 

2  B,  ft  B.  252. 

{*)  Dougla$r.  Orem,2  ChittB.7;  Bmnwt  v.  J&m,  1  Cr.  A  J. 
287 ;  1  BowL  281 ;  1  Tyr.  260. 
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oat  laf the  c»ffiDe.(>)  The  pleain  ftbtttanent nuut be  pJeatei 
within  four  days  after  the  dajr  of  filing  or  delivery  of  the 
decianrtioii,  L  e.  ezduiiTe  of  the  Utter  day.(')  J^  the 
defendftBt  plead  an  abateiBent  after  the  above  time,  the  plea 
is  a  nnllitj,  aod  judgment  may  be  signed  when  the  time  for 
pleading  in  bar  has  expired.  (*)  The  court,  however,  has 
allowed  a  plea  in  abatement  after  this  period,  where  a  second 
action  wraa  vexatiously  brought  for  the  same  cause.(«) 

5.  AffidaviL 

An  affidavit  verifyine  the  plea  is  nece88ary»(»)  and  the 

want  of  one  makes  the  plea  a  nullity,  and  judgment  may  be 

signed  bjr  the  plain  tin ;(')  or  at  least  such  a  plea  is  an 

]rregalantv,(')  though  the  plaintiff  mar  waive  it  oy  reply* 

^&(*)     '^6  affidavit  cannot  regularly  be  sworn  before  the 

defendant's  attorney ;  and,  perhaps,  the  plea  would  be  set 

aside   on  that  ground.  (*)    Nor  is  it  regular  to  have  the 

affidavit  sworn  before  the  dedaratbn  is  ddivered,(>*)  thovgh 

It  may  be  so  on  the  day  of  filing  the  declaration^ Q')  and 

before  the  date  of  the  piea.Q*)    If  it  be  not  annexea  to  the 

{dea,  it  must  be  correctly  intituled  in  ^e  cause,  otherwise  it 

may  Ve  treated  as  a  nuUity;(^')  and  it  must  state  the  fkcts 

specially .(^)    It  is,  however,  generally  annexed  to  the  plea, 

in  which  case  it  need  not  be  intituled  in  the  cause.  (**)    Hie 

affidavit  may  be  made  by  a  third  person.  (")     Where  the 


(^  Ibid.;  Bondv.  Smart,  I  Chitt.  R.  735. 

n  Roland  v.  Wormland,  6  DowL  681.  And  if  the  last  of  the  four 
(isjs  is  Sandaj,  &C  the  time  ia  extended  to  Monday :  Bule  Pr.  175, 
H.  T.  1853. 

(*)  Brmmiait  v.  Poyns,  1  T.  B.  689. 

(<j  Smater  v.  Ihttuton^  1 M.  &  B.  608.  See  also  MUnar  v.  Miinn, 
3T.  B.  e27. 


(^)  4  Anne,  o.  16,  s.  11. 
(•)  Lovell  ▼.  Walker,  9 
(')  Uayimry  v.  Mudie,  6  C.  B.  283 ;    Fktchw  t.  Leehmert, 


Lovell  ▼.  Walker,  9  M.  &  W.  229;  1  Dowl.  N.  8.  962. 
Mayfmry  v.  Mudie,  6  G.  B.  283;    Fletcher  t.   Let 
2^wL  N.  8.848;  Newtony.  Stewart,  16  L.  J.  Q.  B.  884 ;  4D.&  L. 


(>)  eraham  v.  IngWnt,  1  Ezoh.  661;  6D.  &  L.  737. 

(>)  HarteJuU  v.  Matthewmon,  3  M.  &  Sel.  164. 

(»)  Bower  v.  Kemp,  1  Gr.  ft  J.  287;  1  DowL  693:  Johneon  v. 
Pmte«2/,  2  Gr.  &  i.  646 :  2 1^.  716. 

An  Lana  v.  Comiber,  4  $ast,  848. 

(tt)  Poole  V.  Pembrey,  1  Dowl.  693. 

(»)  iMdL;  MuRden  v.  DtMke  of  Brunewick,  4  C.  B.  321 ;  Fteieker 
T.  LeeAflMfv.  6  M.  ft  Or.  266 ;  2  DowL  N.  8.  848. 

(i«)  Dobbm  ▼.  Wilton,  3  N.  ft  M.  260. 

(»)  Prwdser.  Nieholeon,  5 Twani.  333;  IHnih.  7a 

(>•)  Anon.  1  Ghitt  B.  68. 
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plea  18  one  of  nonjoinder  of  a  co-defendant,  tlie  afSdarit 
mnst  state,  with  reasonable  certainty,  the  resideiice  of  sadi 
co-defendant  at  the  time  of  plea  pleaded  ;(>)  and  if  it  inoor- 
rectly  state  this,  the  plea  may  be  set  aside  for  irregolanty.('} 

Form  of  Affidavit, 

In  the  Q.  B.  [«  C.  P,"  or  "  Exch.  of  P."] 

Between  A.  B.  plaintiff 
and 
C.  D.  defeodaot. 

I,  C.  D.,  ci[  ,  the  above-named  defendant,  make  oath  and  aij, 

that  the  plea  herennto  annexed  is  true  in  anbstance  and  in  ftct  {if  (&« 
piUa  u  nonjoinder^  adds  and  that  E.  F.,  in  the  said  plea  named,  ngida 
at  No.        in  ttreet,  in  the  parish  of  and  ooontj  of         .] 

Sworn,  ftc  C  D. 

6.  How  Pleaded, 

Pleas  in  abatement  may  generaUy  be  pleaded  like  other 
pleas,  by  attorney  or  enardian.  A  plea  to  the  jurisdiction 
must,  however,  be  pleaded  in  person.  (•)  A  f^"^  ccft>eri 
roust  also  plead  her  coyerture  m  per8on.(*)  The  plea  10 
engrossed  on  plain  paper,  and  delivered  along  wiUi  the 
afl^avit,  either  annexed  or  separate. 

7.  ReplicaiiotL,  ffc. 

The  plaintiff  replies  or  demurs  to  the  plea  in  abatement 
as  in  other  cases.  (^)  If  the  plaintiff  can  do  neidier  suc- 
cessfully, he  should  enter  a  cassetur  &r«re,(")  or  in  case  the 
plea  is  nonjoinder  he  may  amend,  as  stated  ante^  p.  S80. 
The  plaintiff  cannot,  however,  new  assign.C)  If  an  issue  in 
fact  be  joined,  it  is  made  up,  and  trial  proceeded  with  as  in 
other  cases. 

8.  Judgment, 
When  judgment  is  given  for  the  plaintiff  on  a  verdict 

(0  See  aiUe^  p.  879. 

(>J  Uaytfwry  y.  Mudie,  6  C.  B.  288. 

(s)  Bac.  Abr.  *' Abatement,"  2.  See  HwUer  v.  Neek,  S  M.  &  Gr- 
181 ;  3  80.  N.  B.  4*52. 

(«)  2  Saand.  209  a. 

(»)  See  Eidaile  ▼.  Umd,  12  M.  &  W.  607;  1  D.  db  L.  565;  B99XU 
y.  Bramall^  1  Exch.  734. 

r«)  See  atUe.  p.  853. 

Y)  HiU  V.  White,  6  Bing.  N.  C.  26;  8  8c.  249 ;  8  DowL  13. 
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under  a  plea  in  abatement,  it  is  one  of  quod  recuperet,  i.  e. 
afiDaIjadgaieDt;(*)  and  hence,  if  damages  be  the  object  of 
the  action,  and  the  jmy  omit  to  assess  them,  there  can  be  no 
writ  of  inquiry  but  a  trial  <ie  novo  onl3r.(*)  If  judgment  be 
for  the  plaintiflT  on  demurrer  to  the  plea,  the  judgment  is 
respondeat  ouster  onlj.(>)  After  this  judgment  the  defen- 
dant had,  previous  to  tbe  Common  Law  Procedure  Act, 
1S52,  s.  63,  onl  J  four  days  to  plead  in  bar  ;(^)  and  it  seems 
doubtful  whether  this  law  is  altered.  The  plea  in  abate- 
ment and  judgment  of  respondeat  ouster  need  not,  it  seems, 
be  entered  on  the  second  issue  or  nigipriua  record.  (*) 

If  judgment  is  given  for  the  defendant,  whether  after 
verdict  or  demurrer,  it  must  be  one  that  the  writ  be 
qQashed.(«) 

9.  Costs, 

When  the  plaintiff  on  a  verdict  has  a  judgment  of  quod 
recuperet  he  is  entitled  to  his  costs ;  and  so  is  a  defendant  if 
he  succeed.  (')  Where  the  plaintiff  enters  a  cassetur  breve, 
^T  confesses  the  plea  to  be  true,  he  is  not  bound  to  pay 
®«*8-(*)  Where  the  defendant  pleads  nonjoinder  of  a 
co-defendant,  and  the  plaintiff  amends  and  proceeds  to  trial, 
^e  MaUtion  as  to  costs  is  stated  ante,  p  881.  Where  the 
defendant  pleads  nonjoinder  of  a  co-plaintiff,  the  plaintiff 
P^y^  on  paying  costs  occasioned  thereby,  amend.  (*)  If 
Judgment  ims  been  given  on  demurrer  for  either  party,  such 
P^  is  entitled,  by  statute,  to  his  costs  in  that  behalf,  on 
pfeas  of  abatement  as  in  other  cases.  (*®) 

(|)  Bcmen  t.  Shapeott,  1  East,  642. 

;)  E«c*om  T.  UmaUre,  2  Wils.  367. 
JH  t"<^  ^'  Shapeott,  1  East,  642.  See  also  PhiUipt  t.  Claggeti. 
10  M.  4  W.  102 ;  2  Dowl.  N.  S.  268. 


itx'*^**'  3  C.  B.  910. 
;  Hnllock,  126. 
^)  OreenkOl  t.  Sheppard,  12  Mod.  146 ;  AUen  v.  Mozey,  1  Barnes, 

?l8f*pot<,  "Amendment." 
J"*)  3  A  4  Will.  4,  c.  42, 8.  34;  Bsntley  t.  Dawes,  lOExch.  347; 
wiy  on  "  Corts,"  87. 
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CHAPTER  XXV. 

PLBA  PUIS  DARREIN  CONTINUANCE. 

"A  PLEA    containing  a  defence,  arisinff  after  the    com- 
mencement  of  the  action,  may  be  pleaded  together  with 
pleas  of  defences  arising  before  the  commencement  o£  the 
action,  provided  that  the  plaintiff  nraj  oonfesi  muh.  plea, 
and  thereupon  shall  be  entitled  to  the  coats  of  the  caaae  up 
to  the  time  of  the  pleading  of  such  first  mentioned  pleas;'^  baft 
this  rule  does  not  apply  to  one  of  scTeral  deraiida2tta.(') 
Where  a  plea  of  payment  of  the  sum  claimed  after  actka 
brought  is  pleaded,  care  should  be  taken  to  include  the  eoata, 
otherwise  the  plaintiff  is  entitled  to  go  on  with  the  actioDy  and 
will  recover  nominal  damageSf  being  entitled  to  his  ooatSLf'^ 
Where,  however,  a  defendant  has  uready  pleaded,  ii  some- 
times happens  that  a  matter  of  defence  afterwards  aiisea 
which  it  18  desirable  to  make  available ;  and  thia  aay  be 
done   by  a  plea  puis  darrein  eonHmumee^  which  may  be 
pleaded    before    the  jury    have    actually  returned   thdr 
verdict.^')    Thus  he  may  plead  a  relea8e,(*^  accord  and 
satisfaction, (*)  that  plaintiff  has  become  an  alien  eDemT,(*) 
bankruptcy  of  the  plaintiff,  Q  or  of  the  defenda2it,(')  u 
award,  (*)  judgment  recovered  for  the  same  cause  of  act]oii.(^) 

( 1)  Rales  PL  23,  23,  T.  T.  1853. 

(M  Cook  ▼,  BopewtU,  11  Ezcb.  655.     8ss  sbo  Aay  ▼-  ^^^y 
10  JBxch.  607 ;  Goodwin  t.  Cremor^  18  Q.  B.  757. 


(>)  Todd'f.  Emly,  1  Bowl.  N.  S.  598 ;  9 M.  ft  W.  608. 

(«)  H^r^A^  V.  J^urrotPM,  4  D.  ft  L.  226. 

M  FJocJUon  T.  Hal2, 14  0.  B.  380. 

[•)  Aleenoui  t.  Nigrou,  4  E.  ft  B.  217. 

rn  Sreih^tone  v.  Otboms,  1  DowL  457. 

{•)  Todd  T.  Maa^ld,  6  B.  ft  a  105:  9  D.  ft  B.  171,  whnt  H 
wss  held,  if  he  did  not  pleid  it  bslbn  teidiot,  he  ooald  not  dose  teas 
action  on  the  judgment 

0)  Storey i.BloxQm^2'Em, 606 \  LmDiii,Kgrwiod0.%UwKt.y^ 
C^)  MimhuM  V.  Evam,  4  C.  ft  P.  555. 
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So,  if  an  execntor,lie  mnj  plead  judgment  recovered  against 
him  since  plea  pleaded.(^)  In  ejectment  be  may  plead  entry  of 
the  plaintiff  on  part  of  the  premises. (*)  A  set-off  cannot  be 
thus  pleaded.  (*)  Where  two  actions  were  brought  on  a  bill 
of  exchange  against  the  drawer  and  acceptor,  and  the  drawer 
paid  the  debt  and  costs,  it  was  held  the  acceptor  could 
not  |dead  this^  aa  a  plea  of  the  further  maintenance.  (*) 
Execution  against  the  garnishee  out  of  the  Lord  Mayor's 
Court  may  be  so  pleaded  in  an  action.(*)  The  plea  may  be 
pleaded,  tfaon^b  the  defendant  is  under  terms  to  plead 
lasuably  and  t^e  short  notice  of  trial,  (•)  or  though  the  trial 
had  been  entered  as  undefended  and  postponed,(')  or  though 
judgment  bad  been  given  for  the  plaintiff  on  an  issue  of 
aal  Hel  record,  there  being  another  issue  still  to  be  tried  ;(*) 
hut  it  cannot  be  pleaded  after  a  verdict  ;(•)  and  if  it  is 
pleaded  after  a  demurrer  and  joinder  in  demurrer,  it  operates 
«  a  retmxit  of  the  demurrer.  (") 

'*In  cases  in  which  a  plea  puis  darrein  continuance  has 

heretofore  been  pleadable  in  tmnc  or  at  nisi  prius^  the  same 

defence  may  be  pleaded,  with  an  allegation  that  the  matter 

voae  after  the  last  pleading;    and  such  plea  may,  when 

**o^Bsry,  be   pleaded  at   nisi  pritts  between  the  10th  of 

August  and  the  24th  of  October,  but  no  such  plea  shaU  be 

ftuoiRod^  unless  accompanied  by  an  affidavit  that  the  matter 

"hereof  arose  ufitkin  eight  days  next  before  the  pleading  of 

flQch  plea,  or  imless  the  court  or  a  judge  shall  otherwise 

OTd«.*^^i)    Thus  the  court  allowed  the  plea  after  eight 

^yS)  where  the  defendant  had  become  a  bankrupt,  and  the 

^'^y  had  arisen  from  no  culpable  conduct  on  his  part.(*') 

A^idaint.'] — ^An  affidavit  of  the  truth  of  the  plea  is  abso- 
lutdy  neoessary.(»<)     The  court  have  allowed  the  plea, 

0)  Priwe  V.  Nicholson,  6  Taunt.  333,  666 ;    1  Marsh.  70,  280: 
IftteUcm  T.  Cross,  3  B.  &  C.  317. 

K )  Moore  v.  Hawkins,  Yelr.  180;  Cro.  Jae.  261.    See  Doe  v. 
•»)»»«•,  2  Chitt  R.  323;  4  M.  &  Sel.  301. 

(•)  Biehards  v.  James,  2  Exch.  471. 

(/)  RandaU  v.  Moon,  12  C.  B.  261. 

(')  IFeW  V.  Hurrell,  4  C.  B.  287. 

(•)  Bruant  t.  PerHng,  6  Bing.  414 :  2  M.  A  P.  760. 

(')  Whitfnore  t.  Bantoek,  1  M.  &  M.  122. 

y)  Wugner  t.  ImhHe,  6  Exch.  380 ;  2  L.  M.  &  P.  383. 

(•)  Until  T.  Eastoff,  3  T.  R.  654. 
^(••)  Soloman  t.  Graham,  24  L.  J.  332,  Q.  B. ;  Stoner  v.  Gibbons^ 
^^i^l-    See  also  Warner  y.  Imhrie,  2  L.  M.  &  P.  383. 

^")  C.  L.  P.  Act,  1862,  8.  69. 

(«)  Dunn  ▼.  LofUu,  8  C.  B.  76. 

(^  PowsU  V.  Duncan,  5  DowL  660. 
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thoagh  the  matter  did  not  uise  vitbin  eight  di^s 
before  the  fJeadiDg,  where  one  of  the  ddenSuiti  Md  beee 
made  bankropt  and  the  defendants  midentood  tibe  pitanttrff 
did  not  intend  to  proeecate  the  aGtion.(>)  Whet«  oie  plea 
isjileaded  at  niriprim^  the  Bvbject^matteransngdimiy  th« 
tnal,  the  judge  ma/  di^iense  with  an  affidavit.(')  But  if  an 
affidayit  is  neceBsair  at  ntM  prtttt,  it  should  be  cwom  hesBare 
one  of  the  judges  of  a8sice.(*) 


How  pleaded.'j — ^When  pleaded  during  the  action  in 
the  plea  is  deh^ered  to  the  opposite  attorDe7  wiib  the 
necessary  affidavit.  If  the  plea  can  be  pleaded  at  nasi  frtmst 
it  may  be  deliyered  to  the  judge(0  any  time  befiire  the 
verdict  has  been  given,  and  the  attorney  afterwards  trmn- 
scribes  it  on  the  nisiprius  record,(*)  and  it  is  returned  to  the 
court  above,  (*)  when  the  plaintm  may  reply  or  demur  to 
the  plea.  If  the  eight  days  are  likely  to  dapae  before  the 
cause  is  called,  it  should  be  tendered  to  the  jndce  before 
such  time.(0  The  judge  has  no  discretion  to  refnae  it.(*) 
If  one  of  several  defendants  plead  a  plea  of  bankruptcy  at 
nisipriiUt  the  plaintifif  cannot  confess  such  plea  and  go  on 
with  the  trial  as  to  the  other  defendants.  (*) 

Farm  of  Plea  in  Bane. 

iTitk  o/cottrt.] 

The  day  of  A.D. 

D.     )      The  defendant,  by  ,  his  Attorae7,  wKy%  that  lAer 

ott.    V  the  last  pleading  in  this  aedon  and  before  thia  day  {here 
B.     3  ^^0  ike  plea  at  tlU  oa$e  mag  he,"] 

Plea  at  Nisi  Prius. 

lTUkqfcomi.2 

The  day  of         a.ni 

D.     f      And  now  at  this  day,  before  the  Bight  Hon.  Sir  , 

ait.    >  assigned  to  hold  pleis  in  Her  Majesty's  eoort  of  comes 

B.     3  the  defendant  by  ,  his  ooonsel,  and  aajs  thai  after  the 

last  pleading  in  tlua  aetion,  ftc 

O)  KibbUthwaiU  ?.  Rtynoldt^  7 Sc.  232;  £>aiim v.  Laftm^  8  G.  B. 
76:  7D.  &L.  168. 

(«)  Tbdd^,  Emly,  1  Bowl.  N.  8.  688;  9  M.  ft  W.  006. 

(•)  BartleUr.  Uighion,  3  0.  ft  P.  406:  and  the  jadge  wffl  aOow 
it  to  be  resworn,  if  sworn  before  a  wrong  offiosr. 

(«)  Payne  v.  ShmuUim,  4  D.  ft  L.  896. 

(•)  Mytrt  y.  Taylor,  Rj.  ft  IL  404 ;  2  a  ft  P.  306. 

(•)  CorporaMon  of  Ludlow  v.  Tyiar,  7  C.  ft  P.  687;  Ahboti  v. 
RuQtUy,  2  Mod.  307. 


I 


')  fowntmid  ▼.  Smith,  1  G.  ft  K.  160. 
•)  Todd  T.  Bmly,  1  Dowl.  N.  8.  698. 
^)  PatoaU  V.  Hartley,  3  C.  ft  P.  872. 
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Plea  at  the  Assizes. 

^^-  before  fhe  right  Hon.  Shr  and  Sir  ,  JnstioM  of 

oar  Lady  the  Qaeeo,  assigned  to  take  the  assizes  in  and  for  the  ooantj 
of  aforesaid,  oomes,  &g. 

Effect  o/pleOf  and  setting  U  aside."] — It  is  said  a  plea  puis 
darrein  continuance  can  omj  be  once  pleaded.  Q)  It  super- 
sedes or  vaiTes  the  former  pleading,  (*)  and  hence,  ought 
not  to  be  used  unless  the  defence  it  furnishes  is  better. 
Where  the  matter  arose  after  the  commencement  of  the 
action,  but  in  time  to  be  pleaded  with  the  other  pleas,  the 
plaint  may  confess  such  plea,  and  is  thereupon  entitled  to 
the  costs  of  the  cause  up  to  the  date  of  pleading.(*)  The 
court  has,  however,  allowed  the  plea  to  be  withtvawn  afler 
the  plaintiff  confessed  it,  and  the  action  to  go  on  on  the  old 
pleas.  (*)  If  the  plea  puis  darrein  continuance  be  pleaded 
for  delay,  it  seems  the  judge  at  nisi  prius,  or  the  opposite 
attorney,  must  still  reeeiye  it,(*)  though  it  is  clearly  bad  on  the 
face  of  it.(*)  If  the  plea  is  used  for  the  mere  purpose  of  delay, 
and  the  plaintiff  demur  to  it,  the  judge  may  order  the 
demurrer  to  be  argued  on  the  first  paper  day  in  term.(') 
If  there  was  firaud  in  obtaining  the  release  pleaded,  the  court 
will,  in  many  cases,  set  the  plea  aside.(*)  Thus,  where  a 
pauper  plaintiff,  behind  his  attorney's  back,  to  deprive  the 
latter  of  costs,  gave  a  release  to  the  defendant  who  pleaded 
it,  it  was  set  aside  at  the  instance  of  the  attorney.  (*) 

Amendment.'] — ^If  the  plea  is  in  bar,  it  seems  that  it  may 
be  amended  as  in  other  cases.  (>^)  When  the  plea  is  pleaded 
in  banc,  the  court,  on  allowing  amendment,  may  impose  the 
terms  of  taking  short  notice  of  trial.  (>')  So  as  to  a  plea 
pleaded  at  nisi  prius.(^*) 

0)  Bro.  Abr.  **  Gontinuanoe,"  6,  41 ;  1  Salk.  17& 

(<)  Barber  v.  Palmer,  1  Salk.  178 ;  Dunn  t.  EiU,  11  H.  &  W. 
470. 

(»)  Rule  PL  22,  T.  T.  1863,  ante,  p.  886. 

(«)  Plummer  v.  Hedce,  24  L  J.  24,  Q.  B. 

(*)  Corporaiion  of  Ludlow  v.  Tt/ler,  7  C  A  P.  637. 

(•1  Paru  V.  Salkeld,  2  Wils.  137 ;  Fitch  t.  TmUmin,  1  Stark.  62. 
See  BiiU*s  N.  P.  309. 

(0  Fitch  V.  Toulmin,  1  Stark.  62 :  Great  Northern  RaUteay 
Company  v.  Kennedy,  10  L.  J.  11  Exch. ;  ffall  v.  Popplewell, 
5  M.  &  W.  341. 

(«)  Innell  t.  Newman,  4  B.  &  Aid.  419;  Ravoetome  v.  Gandell, 
16  K.  ft  W.  304;  Jonet  ▼.  Bonner,  2  Exch.  230.    See  ante,  p.  197. 

(•)  Wright  y.  Burroughs,  3  C.  B.  344. 

[»)  Holroyd  ▼.  Reed,  1  DaT.  &  M.  483. 

[")  Lindo  T.  Simpeon,  2  Smith,  669. 

^uj  Holroydy.  Reed,  6  Q.  B.  694. 
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Costs,"] — When  one  of  several  pleas  contains  a  d^ence 
arising  after  the  commencement  of  the  action,  and  the 
plaintiff  confesses  it,  he  is  entitled  to  the  costs  of  the  cause 
up  to  the  time  of  pleading.(0  *^  When  a  plea  is  pleaded  with 
an  allegation  that  the  matter  of  defence  arose  after  the  last 
pleading,  the  plaintiff  shall  be  at  liberty  to  confess  snch  plea, 
and  shall  be  entitled  to  the  costs  of  the  cause  up  to  the  time 
of  pleading  such  plea :  provided  that  this  and  tne  preceding 
rule  shall  not  apply  to  the  case  of  such  plea  pleaded  by  one 
or  more  only  out  of  several  defendants/'^)  if  the  plea  goes 
to  a  part  only  of  the  action,  the  plain  tin  may  enter  a  noGe 
pros,  or  discontinuance  as  to  such  part ;  but  if  he  replies  or 
demurs,  and  the  defendant  succeeds,  the  latter  will  be 
entitled  to  his  costs  thereof  up  to  the  time  of  pleading. (') 


0)  Rule  PI.  22,  T.  T.  1853,  ante,  p.  886. 

(2)  Bole  PL  23,  T.  T.  1853.  See  Plummer  t.  Bedae,  24  L.  J.  24, 
Q.  B.,  where  the  defendant  pleaded  the  plaiotiff 's  insolvencj,  and  the 
plaiatiff  ooafeesed  it,  and  the  plea  was  allowed  to  be  withdrawn. 

(»)  LyUUton  t.  Cross,  4  B.  &  C  117. 
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CHAPTER  XXVI. 

NUL  TIEL  RECORD. 
1.  In  samt  court.  |      2.  In  another  court. 


1.  Pleading  Judgment  Recovered  in  same  Court 

^JN  the  parties  take  issue  on  the  existence  of  a  certain 
rewrd,  such  issue,  unhJte  the  ordinary  cases  of  disputed 
xact^  must  be  tned  by  the  court  and  not  by  ajury.    "  Where 

!h»lf  ""^^^  "^""  P^^  *  P*^*  of  judgment  fecovered,(i)  he 
shau,  m  the  marotn  of  such  plea,  state  the  date  of  such  judff- 

^^vLf"  ;i  ,^^^8™^°'  '^*^^^  ^«  ^n  »  court  of  record,  tfio 
number  of  the  rolf  on  which  such  proceedings  are  entered, 

L^^  'J^^'  *"  "^/""J^^  ""f  *"  '^  ^•«^'  *^e  Pfai'^tiff  shall  be 
^hberty  to  sim  judgment  as  for  ^ant  of  a  plea ;(»)  and  in 
««e^e  sanae  hefaUdy  stated  by  the  defendant,  the  plwntiff, 
on  ppoduaiig  a  certificate  from  the  proper  officer  or  person 
namg  the  custody  of  the  record  or  proceedings  of  the  court 
wnere  such  ju(krment  is  alleged  to  have  been  recovered,  that 
^wia  no  such  record  or  entry  of  a  judgment  as  therein 
a  d!«''v.?^  a""  *i*  ^'^r^^  ^  "^  judgment  as  for  want  of 
rulL^)  ^  ^         P  ^  ^*  administravit  is  not  within  this 


8  A?&S  7ao!™  *^'  ^^  of  judgment  reooyered  in  F$w  r.  Backhouse, 
aJ^iSf.-*^*  J?^*"*'^«?c*y^'^'*^'«    *^'>  omission  in  the  manrin 

C)  Poiwr  T.  JuHi,  3  Dowl.  140 ;  1  Bing.  N.  C.  304. 
LC.  L.-V0I.  li.  J  4  H 
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Form  of  Plea  of  Judgment  Recovered, 


In  the  Q.  B.  ["  C.  P."  or  '*  Exch.  of  P."] 

The  <laj  of  ,  A.i>. 

D.     f      The  defendant  bj  D.  A.,  his  attmnej,   saith   that   the 
ats,    >  plaintiff,  heretofore  in  Her  Majestj*6  Cooit  of  (*)  , 

B.     3  impleaded  the  defendant  in  an   action   for  the  verj  same 

identical  daim  and  canae  of  actioo  in 

The  judgment  was  signed    the  said    declxration    mentioned,    and 

the  day  of  ,  A.D.    such  proceedings  were  tfacreapoo  had, 

that  the    plaintiff   aftcnrards,  bj   the 

The  Domber  of  the  roll    jndgment  of  that  court,  recovered  ia 

is  that  action  afi:«inst  the  defendant  X       , 

for  the  Mime  identical  claim  and  canae  of  action  in  the  said  dedarmtioa 

mentioned,  which  jndgment  ranidns  in  force. 

**  On  a  replication  or  other  pleading  denying  the  existence 
of  a  record  pleaded  by  the  defendant,  a  rule  for  the  de- 
fendant to  produce  the  record  shall  not  be  necessary  or 
used,  and  instead  thereof  a  four  days*  notice  shall  be  sub- 
stituted, requiring  the  defendant  to  produce  the  record, 
otherwise  judgment/* (') 

Form  of  Notice. 

[^Title  of  court  and  causeJ] 
Take  notice,  that  yon  are  required  on  the        day  of  a.d.       , 

to  produce  the  record  pleaded  by  you  herein,  otherwise  judgment  will 
be  entered  for  the  plaintiff.  Dated,  ftc. 

Where  the  plaintiff  replies  nul  tiel  record  to  a  ple»  of 
a  record  in  the  same  court,  or  where  he  replies  to  a  plea  of 
wd  tiel  recordy  his  replication  concludes  that  the  record  mav 
be  inspected,  and  a  day  in  court  is  named  for  the  purpose.  (*) 

Form  of  Replication  of  Nul  Tiel  Record, 

The  plaintiff  saith  that  there  is  not  any  record  of  the  said  recovery, 
[or  at  the  case  may  6e]  in  the  said  plea  mentioned,  remvning  in  the 
said  court,  as  is  in  the  said  plea  alleged,  and  because  the  sud  ooort 


(1)  See  where  the  Common  Pleas  was  held  to  be  sufficiently  described 
as  "  the  Court  of  our  Lady  the  Queen  of  Her  Bench  here  at  West- 
minster," Bradley  ▼.  Gray,  3  a  B.  726. 

(«)  Rule  Pr.  38,  H.  T.  1863. 

(>)  See  Ayhoard  t.  Garrett^  1  L.  M.  &  P.  750. 
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Kcre  win  AdviM  tbensdves  upon  the  iotpection  and  ezamiaatioD  of  the 
record  above  alleged,  a  day  ie  glwea  to  the  partiee  aforeeaid  here  oDtil 
,  to  hear  the  jodi^meot  of  the  ooart  tbereopoo,  lor  that  the 
ooort  here  are  not  yet  ad?wed  thereof. 

The  issae  is  then  made  up  and  delivered  as  in  othw  oases. 
It  is  entered  on  the  roll  and  carried  in.(*) 

When  the  plaintiflT  has  to  prodnce  the  record  on  the  day  in 
question,  he  must  give  notice  in  writing  to  the  defendant's 
attorney  that  he  will  produce  it ;  (*}  and  forty-eight  hours^ 
notice  has  been  hdd  suffi<nent.(') 

Form  of  Notice  hy  Plaintiff, 

[Title  of  court  and  cauteJ] 
Take  notice  that  the  above-named  phuDtilT  will  on  ,  in  the 

Court  of  ,  at  Westminster,  prodooe  to  the  said  eonrt  the  record 

of  the  recoTfiy  [or  reoognisanoe,  &c]  in  the  doclaratioo  [or  repli- 
catioo]  lo  this  caose  mentioned.  Dated,  &c. 

TVhi/.]— The  trial  is  hy  the  court  upon  the  production  of 
the  record  in  Question.  The  party,  whose  duty  it  is  to 
produce  it,  applies  to  the  proper  office  previously  for  the 
record  to  be  delivered  to  the  Master  of  the  court,  and 
brought  into  court  on  the  day  appointed.  Such  party  then 
instructs  counsel  to  move  for  its  production,  which  motion 
may  be  opposed  by  the  other  side.  The  Master  then  certifies 
to  the  court  that  the  record  is  produced,  and  the  court 
either  gives  judgment  of  failure  of  record  or  that  the  party 
hath  perfected  uie  record.  If  the  record  produced  by  the 
defendant  in  support  of  his  plea  be  of  a  different  date  or  roll, 
it  seems  he  may  apply  for  an  amendment.  (^)  A  declaration 
on  a  judgment  has,  afler  a  plea  of  nid  Hel  record,  been 
allowed  to  be  amended  as  to  the  date.  (*)  The  court  has  also 
allowed  an  amendment,  where  there  was  a  variance  between 
the  declaration  and  the  record  as  to  the  sum  recovered. (*) 


(1)  See  Jackson  v.  Oatea,  6  D.  ft  L.  231. 

(S)  Swinbum  t.  Taylor,  9  K.  &  W.  43;  Hopkim  v.  Francis, 
2  D.  ft  L.  664.  This  seems  onneoesaary  in  the  C.  P. :  aee  Tidd,  743, 
(9th  edit.) 

Hopkin  V.  Dag^d,  1  L.  M.  ft  P.  541 ;  Maguirs  v.  Kinoaid, 
AOR 

r<)  See  Few  v.  Backhouse,  8  A.  ft  £.  789. 
[•)  Noble  ▼.  Chapman^  14  C.  B.  400. 
(•)  Hunter  v.  Emanuel,  16  a  B.  290. 

4  h2 


(»)  H. 
7£xch. 
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If  the  court  will  not  amend  the  Tarianoe,  the  judgment  moat 
be  one  of  failure  of  record. (^)  Where  the  record  pleaded 
has  not  been  completed,  this  is  no  objection,  and  it  maybe 
completed  after  the  plea  of  nul  tid  reeord,{*)  Where  a 
plea  in  abatement  is  pleaded  of  another  action  pending  for 
the  same  cause,  it  is  sufficient  to  produce  the  record  of  a 
writ ;(')  but  an  application  has  been  made  to  the  court,  in 
which  a  prcccipe  onij  had  been  filed,  to  cancel  the  same.(*) 

Where  a  defendant  takes  a  preliminarj  objection  dnimg 
the  trial,  he  is  entitled  to  the  reply  as  at  nisi  ;»nus.(*)  The 
court  will  not  allow  the  record  to  be  impeached  by  affida- 
vit ;  (*)  and  the  party  producing  the  record  b  entitled  to 
judgment,  though  there  may  be  cancellations  in  it.(^}  So 
if  the  record  show  a  reversal  on  error  by  consent. (*) 

Judgment.'] — Judgment  for  the  defendant  is  final,  if  mtl 
tid  record  was  the  only  issue.  Judgment  for  the  plaintiff 
is  interlocutory  or  final,  according  to  the  nature  of  the  action, 
as  in  the  case  of  a  demurrer.  (*)  An  incipitur  on  plain  paper 
is  taken  to  the  proper  officer  who  signs  judgment ;  and  if 
there  be  other  issues  to  be  tried  by  a  jury,  the  jury  will 
assess  the  damages  on  the  interlocutory  judgment. 

Costs,'] — ^The  costs  are  the  same  as  on  trials  by  jmy. 
When  the  action  is  brought  on  a  judgment  recovered  br 
the  plaintiff,  and  he  succeeds  on  an  issue  of  na/  tiel  record^ 
it  reauires  a  special  order  of  the  court  or  a  judge  to  give 
him  tlie  costs.  (**) 

2.  Pleading  Judgment  of  another  Court, 

When  the  judgment  pleaded  by  the  defendant  has  been 
recovered  in  another  court,  it  must  be  proved  at  the  trial 


0)  See  where  it  was  held  there  was  no  TsrUnce,  Coek*  t.  Bn 
11  M.  &  W.  51;  2  Bowl  N.  8.  759;  PhiU^M  t.  ^imith,  2  Dowl. 
N.  8.  688 ;  see  where  a  jodgment  of  a  Coantj  Court  wan  pleaded  and 
nothing  produced,  bata minute  saying  the  cause  was  struck  oat,  T^My 
V.  Stanhope,  6C.  B.  790.  « 

{*)  Coeka  t.  Brewer,  11  M.  &  W.  61. 
(S)  Naeh  ▼.  Sminbume,  4  Sc.  N.  R.  662. 

Kerhey  t.  Sigpert,  4  M.  ft  8c.  481 ;  2  DowL  813. 
Hodgton  t.  C'hetwynd,  3  D.  ft  L.  46. 
Cock$  T.  Brewer,  11  M.  ft  W.  61 ;  2  Dowl.  N.  S.  769. 
Hopkini  T.  Franeit,  13  M.  ft  W.  668;  2  D.  ft  L.  664. 
Bailey  r.  Turner,  6  D.  ft  L.  730. 
(»^  Beepoit,  "Demurrer." 
(>«)  43  6eo.  3,  c46,8.  4;  anto,p.462. 
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by  the  prodnction  of  a  transcript  or  exemplificatioii  of  the 
record,  and  this  is  obtained  by  a  writ  of  certiorari^  directed 
to  the  chief  judge  or  officer  having  the  custody  of  the 
writ.(»)  Kthe  court,  in  which  the  record  is,  be  a  superior 
court,  the  certiorari  ia  sued  out  fi^m  the  Petty  Bag  office 
directed  to  the  chief  of  the  court,  returnable  in  Chancery  ; 
whereupon  an  exemplification  or  transcript  of  the  record  is 
written  on  parchment  and  sealed  with  the  seal  of  the  Chan- 
celior,  and  sent  with  a  mittimus  to  the  court  in  which  the 
action  is.  If,  however,  the  action  is  in  the  Queen^s  Bench, 
and  the  record  is  in  tiie  Common  Fleas  or  Exchequer,  a 
certiorari  may  also  issue  direct  firom  the  Queen^s  Bench  in  the 
first  instance.  (*)  If  the  record  is  in  an  inferior  court,  the  cer- 
tiorari may  be  sued  out  either  from  the  superior  court  in 
which  the  action  is  pending  or  out  of  the  Petty  Bag  office. 
It  IS  sufficient  to  return  the  tenor  of  the  record  without 
certifying  the  record  itself.  (>) 

Form  of  Writ  of  Certiorari  from  Q.  B.  to  C.  P.  or  Exch, 

Victoria,  &c.,  to  [the  chief  of  the  couri]  at  Westminster,  greeting: 
We  being  wilUng  for  certain  canses  to  be  certified  of  the  proceedings  in 
a  plaint  which  was  in  oar  court  before  yon  and  yoar  companions,  onr 
justices  of  the  bench  [or  jon  and  others,  the  barons  of  onr  Exchequer] 
between  A.  B.  and  C.  D.,  and  of  the  judgment  thereupon  given  in  onr 
•aid  court  as  it  ia  said,  command  jon  that*  you  seod  to  us  distinctly 
and  openly,  under  your  seal,  a  transcript  of  the  proceedings  and  judg- 
ment aforesaid,  with  all  things  touching  the  same,  together  with  this 
writ,  so  that  we  may  hare  them  before  us  at  Westminster  on 
Witness  ,  [chief  justice'}  at  Westminster,  the        day  of         ,  in 

the  year  of  our  Lord 

Form  of  Writ  of  Certiorari  from  a  Superior  Court  to  an 

Inferior  Court, 

[The  writ  being  altered  to  tuit  the  title  of  court  down  to.*]  That 
having  diligently  searched  and  examined  the  rolls  and  other  memoran- 
dums, and  records  of  proceedings  and  jodgments,  in  our  said  court,  yon 
distinctly  and  openly  certify  to  us  at  Westminster,  on  ,   under 

your  seal,  the  tenor  of  what  you  shall  there  find  of  the  record  and 
proceedings  in  the  said  plaint,  and  of  the  judgment  aforesaid,  &c 


i 

Offic 


1)  fiewaon  v.  Btmit,  2  Burr.  1034. 

«)  Tidd.  268. 

>)  Hambledon  v.  Lancashire  3  Salk.  296 ;  see  as  to  Petty  Bag 

ce,  11  ft  12  Vict  c  94 ;  12  &  13  Vict,  c  109. 
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CHAPTER  XXVn. 


DEMUBBEB. 


1.  Demnrrer  f^eoenllj. 

2.  Pleading  ud    demarring 

f^etber. 
S.  Fom  Oh  ocniiimr. 

4.  Setting  aaida. 

5.  Withdnwiog. 

6.  JoiiMler  in  damuiTer. 


to- 


7.  Issues  in  law  and  in  £Kt 

8.  Demnirer  book. 

9.  Setting  doim  denmrrer  ad 

argnment. 

10.  Ajnendmeot. 

11.  Jadgnent. 

12.  Costa. 


1.  Demurrer  generally.'] — A  demurrer  is  a  pleading  wkidi 
denies  that  a  particular  inference  of  law  arises  oet  of 
certain  ^ven  facts ;  and  accordingly  it  admits  the  &ct9 
fipom  which  the  law  is  inferred. (»)  "Either  part)'  may 
object  by  demurrer  to  the  pleading  of  the  opposite  ptfty, 
on  the  grotmd  that  such  pleading  does  not  set  forth 
sufficient  ground  of  action,  defence,  or  reply,  as  the  esse 
may  be ;  and  where  issue  is  joined  on  such  demurrer,  the 
court  shall  proceed  and  give  judj^ment  according  as  the 
very  right  of  the  case  and  matter  m  law  shall  appear  onto 
them,  without  regarding  any  imperfection,  omissioD,  (defect 
in,  or  lack  of  form,  and  no  judement  shall  be  arrerted, 
stayed,  or  reversed  for  any  such  imperfection,  omissioD, 
defect  in,  or  lack  of  form.*X')  **  No  pleading  shall  be  deemed 
insufficient  for  any  defect,  which  could  heretofore  only  be 
objected  to  bv  special  demurrer.** (^*)  If  a  pleading,  such  as  a 
plea,  is  clearly  bad,  and  in  violation  of  the  rules  of  pleadingi 


(>)  Co.  latt  71  b. ;  liord  Brougham  deflats  a  demnirer  thai :  **  Bi 
it  so,  what  then  ?  " 
(*)  C.  L.  P.  Act,  1852,  a.  60. 
(*)  Ibid,  s.  51. 
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the  opposite  party  is  not  bound  to  demur,  but  m&j  apply  to 
set  the  plea  aside  (0 

1.  Pleading  and  demurring  together  to  the  same  matter, '\ 
— "  Either  party  may,  by  leave  of  the  court  or  a  judge,  plead 
and  demur  to  the  same  pleading  at  the  same  time,  upon  an 
affidavit  by  such  party  or  his  attorney,  if  required  by  the 
court  or  judge,  to  the  effect,  that  he  is  advised  and  beheves, 
that  he    has  just  ground  to  traverse  the  several  matters 
proposed  to  be  traversed  by  him,   and  that  the  several 
matters  sought  to  be  pleaded  as  aforesaid,  by  way  of  confes- 
sion and  avoidance,  are  respectively  true  in  substance  and  in 
fact,  and  that  he  is  further  advised  and  believes,  that  the  ob- 
jections raised  by  such  demurrer  are  good  and  valid  objections 
in  law,  and  it  shall  be  in  the  discretion  of  the  court  or  a 
jud^  to  direct  which  issue  shall  be  first  disposed  of.'\>)    It  is 
entirely  in  the  discretion  of  the  judge  to  allow  a  party  to 
plead  and  demur  together,  however  unexceptionable  the 
affidavit  may  be.(')     An  affidavit  that  the  allegations  of 
fact  imposed  to  be  traversed  are  untrue  may  be  reauired, 
especiatly  if  the  facts  are  within  the  party^s  own  know- 
leage.(*)     An  affidavit  may  be  sufficient,  which  merely  states 
that  the  party  is  **  advised  and  believed  '*  damage  was  caused, 
especially  when  law  is  mixed  up  with  facts  ;  as  where,  in  an 
action  for  damage  caused  by  the  defendant's  fraudulent 
representation,  the  latter  pleaded  '*  not  guilty, '^  and  a  traverse 
of  the  fact  that  the  plaintiff  confided  in  such  representation.  (*) 
Where,  after  leave  to  a  party  to  plead  and  demur,  judgment 
has  been  given  against  such  party  on  the  demurrer,  the 
court  will  not  strike  out  the  order  allowing  him  to  tra- 
Terae.(«) 

2.  Form  of  demurrer.'] — "The  form  of  a  demurrer,  ex- 
c«>t  in  cases  herein  specifically  provided  for,  shall  be  as 
folbws,  or  to  the  like  effect : — 

**  The  defendant,  by  bis  sttorn^  [or  in  person,  &c.,  or  pUintiflT], 
iajs  that  the  declaraiion  [or  plea  J  h  bad  in  sabstanco." 


I 


>)  Robesony.  EUia,  6  D.  &  L.  403. 

*)  C.  L.  P.  Aot,  1832,  8.  80. 
(*)  Thompion  t.  Knowle;  11  Exch. 
(«)  Lumky  v.  (?y«,  2  £.  &  B.  216. 


(M  Price  t.  Htwtt,  8  £xcb.  146. 
^  (')  Shethy  v.  Pro/etaional  Life  A$»uranee  Company,  13  C.  B. 
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'^  And  in  the  margin  hereof  $cme  si^bttaniial  wutUer  0flam 
intended  to  be  argued  shall  be  stated,  and  if  any  demurrer 
shall  be  delivered  without  such  statement,  or  with  a  fii?olous 
statement,  it  may  be  set  aside  by  the  court  or  a  judge,  and 
leave  may  be  given  to  sign  judgment  as  for  want  of  a  plea; 
and  the  form  of  a  joinder  in  demurrer  shall  be  as  follows,  or 
to  a  like  effect : — 

**  Th«  plaintiff  [or  defendaQt]  sajs  that  the  dsdantioo  [«r  plw, 
4be.]  b  good  in  substaace.*'(i} 

The  matter  of  law  stated  in  the  margin  of  the  demurrer 
must  be  substantial,  otherwise  it  may  be  set  aside.  One 
substantial  ground  only  need  be  stated;  (')  and  if  several 
are  stated,  the  party  may  rely  on  any  of  them.(')  If  the 
same  objection  applies  to  several  pleas,  it  is  enough  to  Bkj 
that  the  subsequent  plea  is  bad  for  the  like  causes  and 
grounds  stated  in  respect  of  the  first  plea.(«) 

3.  Setting  aside  denuirrer.'] — ^If  there  is  no  mar^^nal  note, 
the  court  or  judge  will  set  it  aside  as  above  stated ;  so  if 
the  demurrer  is  frivolous. (*)  The  application  must  be  made 
before  joining  in  demurrer. (*)  Where  the  application  is 
made  to  the  court,  an  affidavit  is  generally  neeesBarf, 
annexing  a  copy  of  the  pleadings,  or,  if  they  are  long, 
stating  the  substance  of  them.(')  When  a  demurrer  of  the 
defendant's  is  set  aside  as  frivolous,  leave  may  be  siren  to 
sign  judgment  on  the  whole  record  as  for  want  of  a  plea, 
though  there  are  other  counts  or  replications  unaffected  by 
the  demurrer.  (•) 


(»)  C.  L.  P.  Act,  1862,  8.  89. 

(«)  Ro39  ▼.  Robeson,  3  Dowl.  779;  1  Gale,  102. 

(>)  Whitmore  v.  Nichols,  6  Dowl.  621. 

(*)  Braham^.  Wathivs,  16  M.  &  W.  77. 

(*)  It  is  impouible  to  define  what  is  a  fHvolons  demnrrer,  bat  the 
motion  to  set  aside  demurrers  on  that  sround  has  been  made  aocceis- 
fally  in  the  following  recent  cases :  Kash  v.  Caldtr,  6  C  B.  177 ; 
Lomax  ▼.  Wihon,  3  C.  B.  763;  WiUox  ▼.  HasweU,  6  a  B.  72; 
Heginbotham  t.  South  Eastern  Railway  Company^  8  G.  B.  338 ; 
Braithtoaite  t.  ffarrinon,  1  D.  &  L.  210 ;  unauecosafuUj  in  BaiAif 
V.  Brawie,  7  C.  B.  815;  White  t.  Woodward,  4  C.  B.  762;  Smith  t. 
Whatky,  1  D.  &  L.  196. 

(•)  Norton  T.  Macintosh,  7  Dowl.  629. 

(')  Hamer  v.  Anderton,  9  Dowl.  119 ;  Daniels  v.  Letpti,  1  Dovi- 
N.  8.  642 ;  Lane  ▼.  BuUey,  10  a.  B.  479. 

(")  Tucker  r,  Bamesley,  16  M.  &  W.  64;  4D.  &  L.  292. 
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4.  Withdrawing  demttrrer.'] — The  PU*tT  demuiring  maj, 
befoie  argumentf  applj  for  leave  oi  a  judge  to  withdraw 
his  demurrer,  od  payment  of  costs  and  other  terms  which 
the  jud^  may  thii^  fit.  When  it  is  the  defendant  who 
tpphes,  if  he  wants  to  be  let  in  to  plead,  and  has  caused 
dMj  to  the  plaintiff,  the  judge  may  require  an  affidavit 
that  the  defendant  has  merits,  and  that  his  object  in  demur- 
ring was  not  delay.  (*) 

5.  Joinder  in  demurrer.'] — "The  party  demurring  may 
eive  notice  to  the  opposite  party  to  join  in  demurrer  in 
four  days,  which  notice  may  be  delivered  separately,  or 
indoraed  on  the  demurrer,  otherwise  judgment. "(*)  A 
party  cannot  be  compelled  to  join  in  demurrer  before 
four  days  after  the  demand ;  (")  and  the  party  demurring 
cannot  add  the  joinder  in  demurrer  for  his  opponent  ;(^) 
nor  can  a  jud^  give  leave  to  add  it,  unless  the  opponent 
has  been  applymg  for  time  or  some  other  favour. (*)  Where 
a  rule  nigi^  with  a  stay  of  proceedings,  had  been  obtained 
afler  the  time  of  joining  had  expired,  and  was  discharged, 
it  was  held  the  party  hfM  the  whole  of  that  day  to  join  in 
demoirerY*)  Where  the  defendant,  after  a  demurrer  of  the 
plaintiff,  ffives  notice  that  he  will  proceed  no  further  with 
the  plea  demurred  to,  there  being  an  issue  joined  on  another 
plea,  the  plaintiff  cannot  sign  judgment  on  the  whole  record, 
but  diould  apply  to  strike  out  the  plea.(') 

The  joinder  m  demurrer  is  engrossed  and  delivered  to 
the  oppodte  attorney,  and  when  the  defendant  demurs,  the 
plaintiff  may  add  it  in  making  up  the  demurrer  book,  instead 
of  delivering  it  separately.  "In  all  cases  where  the  defendant 
demurs  to  uie  plaintiff's  declaration,  replication,  or  other 
subsequent  pleading,  the  defendant's  attorney,  or  the  de- 
fendant, if  he  plead  in  penon,  shall  be  obliged  to  accept 
potice  of  executing  a  writ  of  inquiry  on  the  back  of  the 
jomder  in  demurrer ;  and  in  case  the  defendant  pleads  a 


(0  WiUon  ▼.  Tueher^  2  Dowl.  83 ;  UnderhiU  v.  Harvey^  3  Bowl. 
496;  Coopwr  t.  Hattket,  1  C.  &  J.  219. 
(5  Rale  Pr.  14,  H.  T.  1853 
(^  HaU  ▼.  Popplefoell,  5  M.  &  VT.  341. 
(*)  Biliing  T.  Knightly,  6  Bing.  N.  C.  629 ;  7  Bowl,  660 ;  7  Sc 

(•)  Cook  T.  Bfa*«,  4  B.  &  L.  313. 
(*)  Vernon  t.  Hodgeni,  4  Bowl.  664. 

0)  Hitcheoekr,  Walter.  6  Bowl.  467;  5  Sc.  792;  Maeintyroj, 
lf»ttT,  13  M.  &  W.  726. 
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plea  in  bar,  or  rejoinder,  &c.,  to  which  the  plaintiff  demnrs, 
the  defendant's  attorney,  or  the  defendant,  if  he  plead  in 
person,  shall  be  obliged  to  accept  notice  of  executing  a  writ 
of  inqoiiy  on  the  bade  of  such  demurrer.*'(*) 


6.  Isgues  in  law  and  in  fect.1^ — Where  there  are  if 
in  law  and  in  fact,  the  plaintiff  has  the  option  to  tir  either 
first,  subject  to  the  control  of  the  court.  (*)  Where  tiie 
party  has  leAve  to  demur  and  plead  to  the  same  pleading, 
the  court  has  the  same  discretion  as  to  ordering  either 
issue  to  be  tried  first.  (')  But  the  court  has  no  power  to 
stay  the  trial  of  the  issue  of  fact  till  a  court  of  enror  has 
disposed  of  the  issue  in  law.(*)  In  general  the  court  will 
order  the  demurrer  to  be  argued  firrt,  as  thereby  the  trial 
may  be  unnecessary,  and  the  pleading  may  not  be  allowed 
to  be  amended  after  verdict.  (*)  So  where  the  point  of  law 
may  be  the  foundation  of  the  right  to  damages.  (*)  But  if 
the  issues  in  fact  are  not  connected  with  those  of  law,  the 
court  will  generally  refuse  to  interfere.(^)  Where  the  de- 
fendant obtained  judgment  upon  demurrers  to  two  pleas, 
each  going  to  the  whole  cause  of  action,  and  there  remained 
issues  of  fact  untried,  the  court  refused  to  compel  the 
defendant  to  enter  a  ^neral  judgment  of  nil  capiat  per  brwe^ 
in  order  that  the  plamtiff  might  bring  error  without  goiog 
down  to  trial  upon  the  issues  in  fact.(*)  If  the  issues  in 
fact  are  tried  first,  and  the  plaintiff  is  nonsuited,  contingent 
damages  cannot  be  assessed  on  the  demurrer.  (*)  When  the 
trial  tokes  place  first,  the  issue  is  nuide  up  as  usual,  con- 
taining the  whole  pleadings,  and  the  jury  are  directed  to 
come  as  well  to  try  the  issues  in  fact  as  to  assess  contingent 
damages  on  the  issue  in  law,  if  the  latter  should  be  found 
for  the  plaintiff. (**)  When  the  demurrer  is  first  determined, 
the  judgment  is  generally  entered  on  the  issue. 


(>)  Knle  Pr.  40,  H.  T.  1863. 

(«)  Robertt  ▼.  Tm^ler,  7  M.  &  Or.  659 ;  8  8c.  N.  R.  399 ;  Bird  t. 


Riggifuon^  5  A.  ft  £.  83. 


[«)  LumUy  t.  Gye,  2  £.  ft  B.  216. 


(")  C.  L.  P.  Act,  1852,  8.  80;  an/0,  p.  897. 

r  -  - 


(•}  Crueknell  ▼.  Trueman,  9  M.  ft  W.  684;  SDowl.  N.  &  276. 
•J  - 

)  Uinton  t.  Aeraman,  3  C.  B.  737;  4  D.  &  L.  462. 


Burdell  ▼.  Coleman,  18  East,  27. 

Roberta  ▼.  Tayler,  7  M.  ft  Or.  659 ;  8  Sc.  N.  R.  399. 


»)  Snow  T.  Como,  1  Str.  607. 

^>*)  Poole  ▼.  Grantham.  8  Se.  N.  B.  722;    VTood  t.  Pcytei, 
13^&  W.  371. 
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7.  Demurrer  hooks.'] — What  the  issae  is  when  questions  of 
fact  arise  between  the  parties,  the  demurrer  book  is  when  ques- 
tions of  law  arise,  ana  contains  copies  of  the  pleadings  down 
to  the  joinder  in  demurrer.  **  When,"  however,  "there  shall  be 
a  demurrer  to  part  only  of  the  declaration  or  other  subsequent 
pleadings,  those  parts  only  of  the  dechirations  and  pleadings 
to  which  such  demurrer  relates  shall  be  copied  into  the 
demurrer  books  ;  and  if  any  other  parts  shall  be  copied,  the 
Master  shall  not  allow  the  costs  thereof  on  taxation  either  as 
between  party  and  party,  or  as    between  attorney  and 

client. "(0     ^u^  ^^  ^^^  P^^A  demurred  to  is  explained  by 
another  plea,  the  latter  should  be  inserted.(') 

"  Four  clear  days  before  the  day  appointed  for  argument, 
the  plaintiff  shall  deliver  copies  of  the  demurrer  book,  special 
case,  special  verdict,  or  appeal  cases,  with  the  points 
intended  to  be  insisted  on,  to  the  Lord  Chief  Justice  of  the 
Queen's  Bench  or  Common  Pleas,  or  Lord  Chief  Baron,  as 
the  case  may  be,  and  the  senior  puisne  judge  of  the  court  in 
which  the  action  is  brought,  and  the  defendant  shall  deliver 
copies  to  the  other  two  judges  of  the  court  next  in  seniority, 
and  in  default  thereof  by  either  party,  the  other  party  niay, 
on  the  day  following,  deliver  such  copies  as  ought  to  have 
been  so  delivered  by  the  party  making  default,  and  the 
party  making  default  shall  not  be  heard  until  he  shall  have 
paid  for  such  copies,  or  deposited  with  the  Master  a  suffi- 
cient sum  to  pay  for  such  copies.  If  the  statements  of  the 
points  have  not  been  exchanged  between  the  parties,  each 
party  shall,  in  addition  to  the  two  copies  lefl  by  him,  deliver 
also  his  statement  of  the  points  to  the  other  two  judges, 
either  by  marking  the  same  in  the  margin  of  the  books 
delivered  or  on  separate  book8."(")  One  party  cannot  make 
the  other  pay  the  costs  of  copies  delivered,  unless  he  has 
himself  strictly  complied  with  tne  rule.(^)  If  all  the  demur- 
rer books  are  not  delivered  by  one  or  other  of  the  parties, 
the  case  is  struck  out  of  the  paper.  (&)  If  the  parties  do  not 
exchange  the  points  for  argument,  each  may  obtain  the 
other*8  points  by  applying  to  the  judge's  clerk.(«)     If  each 


n  Rule  Pr.  17,  H.  T.  1853. 

m  Burroughs  ▼.  Hodton,9  A.  & E.  499 ;  1  P.  &  D.  328;  Hooper 
V.  Woolmer,  IOC.  B.  870;  1  L.  M.  &  P.  634. 
(■)  Rule  Pr.  16,  H.  T.  1853. 
(«)  Hooper  v.  Woolmer,  10  C.  B.  370. 
(»)  Abraham  v.  Cook,  3  DowL  216. 
(0  Scott  V.  Chappelon,  2  Dowl.  N.  S.  78 ;  4  M.  &  Gr.  336. 
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party  object  to  the  c therms  pleadings,  each  most  deliTU' 
paper  books  with  his  points  iiiarked.(i)  The  points ahould 
be  specific. (')  The  court  may  itself  take  a  point  not 
marked  by  the  party,  (')  or  may  postpone  the  case  in  order 
that  the  point  may  be  marked.  (^) 

8.  Setting  doum^  and  argument."] — ^^No  motion  or  role 
for  a  concilia m  shall  be  required ;  but  demurren,  as  well 
as  all  special  cases,  speciiQ  verdicts,  and  appeals  from 
county  courts,  shall  be  set  down  for  argument  in  the 
special  paper,  at  the  reouest  of  either  party,  four  clear 
(utys  before  the  day  on  which  the  same  are  to  be  argued, 
and  notice  thereof  shall  be  given  forthwith  by  such  par^-  to 
the  opposite  party. *X*)  '^^^  notice  should  be  mven  in  time 
to  allow  the  other  party  to  prepare  bis  demurrer  booka,(^  but 
cannot  be  given  before  or  on  the  same  day  with  the  joinder 
in  demurrer.  (')  If  a  demurrer  is  resorted  to  for  gaining 
time,  the  court  may  set  down  the  case  sooner  for  ail- 
ment. (*) 

Form  of  Notice  of  Setting  Doumfor  Argument. 

[^Title  of  court  and  eauu.'] 
Take  notice,  that  the  demarrer  to  be  &rgned  in  this  case  was  this 
day  set  down  for  argument,  on  the  day  <£  instant. 

D.  A.,  &c  P.  A-,  &c 

The  causes  are  entered  in  the  paper  and  taken  in  their 
order  on  paper  days,  which,  generally,  do  not  occur  during 
the  first  or  last  four  days  of  term,  unless  other  bustne^  is 
deficient.  The  counsel  for  the  party  demurring  begins. 
Where  there  are  cross  demurrers,  it  seems  the  plaintiff  is 
entitled  to  begin. (*)  One  counsel  only  of  a  side  is  heard, 
and  if  defendants  appear  severally,  but  their  pleas  are  sub- 

(1)  Clarke  ▼.  Davies,  7  Taunt.  72;  Arbouia  ▼.  Anderson^  1  Q.  B. 
498;  Parker  r.  Riley,  3  M.  &  W.  230;  see  GaUUffe  t.  Boitme, 
5  Sc.  674,  where  a  party  who  had  neglected  this  was  confined  to 
answering;  his  opponent's  points. 

(*)  Ibid. ;  sec  Groiliek  ▼.  PhiUim,  3  M.  &  6c  138 ;  9  Bing.  722. 

(')  Arbouin  r.  Anderson ,  1  Q.  13.  498. 

(<)  See  Colebyi.  Graves,  3  M.  &  W.  235,  cited. 

(•)  Rule  Pr.  15,  H.  T.  1853. 

(•)  BrUten  j.  Britten,  2  Dowl.  239. 

r )  Gibbons  ?.  Mottram,  1  D.  &  L.  815 ;  7  Sc.  K.  R.  535. 

(•)  Wilson  ▼.  Tucker,  2  Bowl.  83. 

(•)  Williams  t.  Jarman,  2  D.  &  L.  212;  13  M.  &  W.  128;  Boume 
V.  Seymour,  16  C.  B.  337.  This  is  now  settled:  Parker  v.  Midltuul 
Railway  Company,  18  C.  B.  53. 
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stantially  die  same,  one  ooaiiBel  only  will  be  heard  forall.(>) 
Where  the  court  is  equally  divided,  and  the  parties 
desire  to  bring  error,  one  of  the  judges  will  withdraw  his 
opiiiknL(*) 

9.  Amendment  before  €md  after  Argument. 

,  In  general,  the  party  whose  pleading  is  demurred  to  may, 
l)efore  argument,  obtain  leave  to  amend,  on  payment  of 
costs,  and  somedmes  even  without  payment  of  costs.  (")  If, 
at  the  commencement  of  the  argument,  the  party  accepts 
the  suggestion  of  the  court  to  amend,  he  is  generally  allowed 
to  do  BO  on  payment  of  costs ;  but  afler  the  judges  have 
given  their  opmions,  leave  is  generally  refused.  (^)  If  the 
court  has  heard  the  argument,  and  taken  time  to  consider, 
the  party  may  sometimes  obtain  leave,  before  judgment  is 
deliTerea,  to  amend  ;(*)  so,  where  the  party*s  counsel  was 
not  present  at  the  judgment,  he  has  been  allowed  even 
afterwards  to  amend.(*)  But  where  it  is  the  defendant  who, 
after  argument,  has  leave  to  amend,  the  court  may  require 
an  affi(uivit  showing  a  good  defence  on  the  merits,  (')  and 
amendment  has  been  refused  altogether  where  the  plaintiff 
has  lost  a  trial.(*^  Leave  to  amend  has,  moreover,  been  re- 
fosed  to  a  plaintiff  in  qm  tarn  actions, (*)  in  an  action  against 
bail(*')  in  a  hard  action, ("]  where  it  is  a  second  demurrer  to 
the  same  pleading.  (^*)  The  court  has  allowed  the  plaintiff, 
whose  reptication  was  demurred  to,  to  amend  and  demur  to 
the  ^lea.(^*)  Where  leave  is  siven  to  a  party  whose  plead- 
ing is  demurred  to,  to  amend  on  **  the  usual  terms,"  the 


i. 


«)  WiUtm  V.  Carey,  10  M.  &  W.  641  j  2  Dowl.  K.  &  531. 

^)  Mayor  of  Norwich  v.  Norfolk  RaiUoaiy  Company^  4  £.  &  6. 


(*)  Tomiuuon  v.  Bollard,  4  Q.   B.  642;    CotUnt  y.  Aarmi^ 
4  Bing.  N  C.  233 ;  6  Dowl.  423 :  Solomons  v.  Lyoru,  1  East,  37a 

(*)  Skuae  v.  Davis,  10  A.  &  £.  635 ;  7  Dowl.  774 ;  WeUi  v. 
BaxUr,77  L.  T.  190,  Exeb. 

(^  Hevdon  v.  Thompson,  1  A.  &  E.  210. 
Hayward  v.  Bennett,  6  C.  B.  593. 
Bramah  ▼.  Roberts,  1  Bing.  N.  G.  481 ;   1  Sc  364 ;    Gibbous 

.Joitram,  7  Sc.  N.  B.  643 :  Morant  v.  Sign,  2  M.  &  W.  95. 

(•)  Jordan  v.  Twells,  Hardr.  171. 

(•)  Wood r.Grimwood,  10  B.  AC.  f^. 

(*•)  Saxby  V.  Kirkus,  Say.  117. 

(>>)  NobU  V.  Kitig,  I  H.  BL  37 :  1  Sellon,  275. 

(»)  Kinder  v.  Paris,  2  H.  BI.  561. 

i^J  Wheeler  v.  Senier,  7  M.  &  W.  562. 

[c  1-.— voL  ii.]  4  I 
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opposite  party  is  entitled  to  withdraw  bis  demurrer  and 
mead  afresh,  at  the  expense  of  the  party  amending. (>) 
When  leave  to  amend  is  given  on  payment  of  costa,  eisich 
payment  is  a  condition  precedent.  (') 

10.  Judgment 

The  plaintiff  may  be  nonsuited  on  the  demurrer.  (*)  Hie 
court  gives  judgment  according  as  the  very  right  of  ihe 
cause  and  matter  in  law  shall  appear  to  them,  repudless  of 
any  defect  in  form.(*)  A  judgment  for  the  plaintifi  is  inter- 
locutory or  final  in  the  same  circumstances  as  a  judgment 
by  default/^)  If  the  judgment  on  a  single  issue  be  for  ibe 
defendant,  it  is  a  final  judgment  of  nil  capiat  per  breoe^ 
and  if  there  are  several  pleas  going  to  the  whole  cause  q£ 
action,  and  the  defendant  has  ju^ment  on  one,  he  may 
apply  to  the  court  to  strike  out  the  others  on  payment  of 
costs.  If  there  are  issues  of  fact  and  law  raised  on  the 
pleas,  and  the  defendant  succeed  on  any  of  the  demur* 
rers,  and  the  plea  goes  to  the  whole  cause  of  action,  the 

Elaintifi*  cannot  have  judgment  on  any  issue  of  fiict  found  for 
im  ;(•)  but  the  iudgment  must  be  nil  capiat  per  breve^Q^ 
The  court  has  allowed  issues  of  fact,  with  consent  of  the 
party  succeeding  on  the  demurrer,  to  be  struck  out,  so  that 
error  may  be  brought,  with  liberty  to  replace  the  issues.(^) 
Where  there  are  issues  of  fact  and  law,  and  the  pluntifT  has 
obtained  judgment  on  the  demurrer,  thb  judgment  b  inter- 
locutory, and  the  damages  may  be  assessed  on  it  at  the 
trial,  (*)  or,  if  the  issue  in  fiict  is  distinct  firom  that  in  law,  he 
may  enter  a  nolle  prosequi  as  to  the  issues  in  fact,  and  sue 
out  a  writ  of  inquiry  or  reference  as  to  the  demurrer  ;(*•)  or 
he  may  discontinue,  and  he  will  still  be  entitled  to  his  costs 
of  the  demurrer.  (") 

(•)  Metcalfe  ▼.  Booth,  7  D.  &  L.  15. 
(«)  Lew  T.  Drew,  6D.&h.  307. 


[*j  G.  L.  P.  Act,  18d2,  B.  50,  ante,  p.  896.    See  wh«re  a  demuiTer 


(»)  Neebit  t.  Rishton,  10  A.  &  E.  246. 

I*)  C.  L.  P.  Act,  1852,  8.  50,  ante,  p.  S\K 
is  too  large,  Slade  ▼.  Hawlev,  13  M.  k  W.  757. 

P)  See  pott,  **  Jadgment  by  Default" 

(•)  Young  ▼.  Beck,  3  Dowl.  804. 

(')  BinUm  v.  Aeraman,  3  C.  B.  737. 

Q)  Beckham  v.  Knight,  7  Sc.  346;  7  Dowl.  400;  CarJem  v. 
General  Cemetery  Company,  7  Sc  348 ;  7  Dowl.  425. 

(•)  Gregory  ▼.  Duke  of  BruMwiek,  6  M.  &  Gr.  d63. 

(!•)  1  Ssnnd.  109n.  (1) ;  Anon.  1  Salk.  210.  . 

(")  Mayor  of  Macclesfield  ▼.  Gee,  13  M.  &  W.  470;  2  D.  *  L. 
418.  He  must  discontinue  the  whole  action  and  not  merely  the  plea 
demurred  to,  Benton  v.  Polkinghorne,  16  M.  &  W.  8. 
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After  argument,  and  the  opinions  of  the  judges  are  deli- 
▼ered,  obtain  from  the  Master  a  peremptory  rule  that 
judgement  be  entered  for  the  plaintiff  or  defendant,  and  senre 
a  oop7  on  the  opposite  attorney.  An  incipitur  of  the  decla> 
ration  is  then  made  and  taken  with  the  rule,  and  the  judg- 
ment will  be  stamped  and  costs  taxed.  If  the  judgment  is 
mterlocutory,  a  writ  of  inquiry  or  reference  to  the  Master 
most  be  suckI  out  as  stated  post,  under  those  heads. 

11.  Costs, 

^*  Where  judgment  shall  be  given,  either  for  or  against  a 
plaintiff  or  demandant,  or  for  or  against  a  defendant  or 
tenant,  upon  any  demurrer  joined  in  any  action  whatever, 
the  party  in  whose  favour  such  judgment  shall  be  given 
•hall  also  have  judgment  to  recover  his  costs  in  that 
bdu^f.^O)  This  right  of  the  party  succeeding  on  the 
demnrrer  is  wholly  independent  of  what  may  become  of  the 
iaraes  of  fact  in  the  action,  and  the  plaintiff  is  entitled  to 
those  costs,  though  he  discontinue,  (')  or  recovers  less  than 
forty  shillings  at  the  trial,  and  obtains  no  certificate  for 
oost8,(>)  or  withdraws  a  juror,  (^)  or  wholly  fails.  (*)  And  it 
seems  the  costs  of  the  demurrer  maybe  taxed  and  judgment 
sgned  before  the  trial  of  the  issues  in  fact.(*) 

(»)  3  &  4  WilL  4,  c.  42,  s.  34. 

(s)  Mayor  of  MaeeUiJUld  ▼.  Oe;  13  M.  &  W.  470 ;  Ellwood  t. 
niOoek,  6  a  B.  383. 
(>)  Taylor  t.  Bolfe^  6  Q.  B.  337 ;  1  B.  &  M.  229 ;  Poolei,  Grant- 
s»,  8  Se.  N.  B.  722. 
(«)  DentUy  t.  i>aioM,  10  Ezcb.  347. 
(»)  Greaaryj.  [hike  of  Bruntwick,  3  C  B.  481. 
(•)  Ibid. ;  BenOey  t.  Dawes,  10  Exch.  347. 
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CHAPTER  XXVm. 


SPECIAL  CASE<>) 


It  frequently  happens  that  at  the  trial  of  isroes  of  iut 
the  parties  find  that  the  matters  in  dispute  would  be  better 
decided  bj  the  court,  and  thev  Agroe  to  take  a  general  Terdlct, 
subject  to  a  special  case,  wm<£  is  afterwards  drawn  up  by 
counsel  and  argued  before  the  court  in  banc,{*)  The  oonri 
will  not  allow  a  special  case  to  be  amended,  hj  zaisii^  a 
point  which  the  parties  have  not  raised  for  their  consider- 
ation. (')  The  parties  may  also  a^;ree  upon  a  special  esse 
without  ^oing  to  trial  at  all,  provided  there  is  no  dilute 
as  to  points  of  fact.  Power  was  given  for  this  purpose 
by  S  &  4  Will  4,  c.  42,  s.  2^  ;  but  that  statute  required  the 
usual  pleadings  to  have  been  proceeded  with  up  to  isme 
joined.  Now  no  pleadings  whatever  are  necessary,  for  ^^  the 
parties  may.  after  writ  issued,  and  before  judgment,  by  con- 
sent and  order  of  a  judge,  state  any  question  or  qnestiofis 
of  law  in  a  special  case  for  the  opinion  of  the  court  without 
any  pleadings.'*(^)  The  parties  must,  however,  have  a 
bona  fide  interest  in  the  question  of  law.(*)  Moreover, 
sometning  must  be  claimed  for  which  an  action  at  law  could 
be  maintained  by  the  one  party  against  the  other ;  thus,  the 
court  reftised  to  hear  a  case,    *^  whether  a  lord  of  a  manor 


0)  See  also  ;)0f<,  **  Arbitntioii." 

(*)  See  as  to  this  ante,  p.  368;  see  Mi»oport,  "  Arbitntion." 

C)  HiUi  T,  HwU,  16  C.  B.  1. 

(0  C.  L.  P.  Act,  1852,  e.  46, 

(»)  Doe  r.  Duntze^  6  C.  B.  100. 
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was  entitled  to  a  treble  fine  on  admittance,"  becauae  the 
lord  was  not  entitled  to  snefor  a  fine  before  admittance,  and 
he  had  not  admitted.  (>) 

Consent  of  the  parties  as  to  costs,  ffv,"] — ^Before  applying 
fat  the  judge's  order,  the  parties  should  agree  on  the  tenns 
and  the  consequences  to  result  from  the  judgment  of  the 
court.  '^The  parties  may,  if  they  think  fit,  enter  into  an 
agreement  in  writing,  which  shall  not  be  subject  to  any 
stamp  duty,  and  which  shall  be  embodied  in  the  said  or  any 
flubseanent  (judge's)  order,  that  upon  the  judgment  of  the 
court  Deing  ^ven  in  the  affirmative  or  negative  of  the  ques- 
tion or  questions  of  law  raised  by  such  special  case,  a  sum  of 
money  uted  by  the  parties,  or  to  be  ascertained  by  the  court, 
or  in  such  manner  as  the  court  may  direct,  shall  be  paid  by 
one  of  such  parties  to  the  other  of  them,  either  with  or 
without  costs  of  the  action,  and  the  judgment  of  the  court 
may  be  entered  for  such  sum  as  shall  be  so  agreed  or 
ascertained,  with  or  without  costs,  as  the  case  may  be,  and 
execution  may  issue  upon  such  judgment  forthwith,  unless 
otiierwise  agreed  or  unless  stayed  by  proceedings  in  error."(') 
The  entry  of  the  judgment  is  for  the  purpose  of  enabling  the 
successful  party  to  issue  execution,  or  the  unsuccessful  party 
to  bring  error.  (*) 

^*  In  case  no  agreement  shall  be  entered  into  as  to  the  costs 
of  such  action,  the  costs  shall  follow  the  event,  and  be 
recovered  by  the  successful  party."(^) 

The  agreement,  as  to  the  costs  and  result  of  the  judg:ment, 
and  whether  error  is  to  be  brought,  should  be  m  the  first 
instance  settled  between  the  parties,  which  may  be  in  a  form 
similar  to  that  given  ante,  p.  441.  The  proposed  plaintiff 
then  issues  the  writ,  and  makes  an  affidavit,  (*)  and  appUes 
for  a  summons  at  the  judge*s  chambers,  which  is  served  on 
the  opposite  attorney,  who  will  indorse  his  consent  to  the 
order.  The  order  is  then  served.  The  special  case  is 
signed  by  counsel  or  the  party  himself. (*) 


tLord  WeUesley  t.  Withers,  4  £.  ft  B.  750. 
C.  L.  P.  Act,  1862,  8.  47. 
Hughes  y.  LumUy,  4  E.  &  B.  274,  358 ;  EUiott  v.  Bishop,  11 
321. 
(«)  C.  L.  P.  Act,  1862,  s.  48. 
O )  S66  onto  D.  440. 

(•)  Blanchardiere  t.  Elvery^  18  L.  J.  381,  Exch. ;  Price  ▼.  Quarrel^ 
12  A.  &  S.  784;  Udnsyj.  Bast  India  Company,  13  C  B.  742 ;  ante, 
p.  368. 
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The  special  case,  wben  settled,  may  be  set  down  for 
argument  in  the  special  paper,  at  the  request  of  other  ptftr, 
four  clear  davs  before  the  day  on  which  it  is  to  be  argued, 
and  notice  tnereof  must  be  giTen  forthwith  to  the  c^ipoate 
party.    It  is  areiied  like  a  demurrer.(') 

Error  may  be  brought  upon  the  judgment,  mdcflB  the 
parties  have  agreed  to  the  contrary,  and  the  court  cf  error 
may  give  what  judgment  the  court  below  ought  to  hare 
giTen.C)  ^Q  <^  ^^^'^  where  a  plaintiff  daimed  two  sums  in 
the  court  below,  and  he  was  there  held  entitled  to  one 
sum  only,  but  the  court  of  error  held  he  was  entitled  to  both, 
the  plaintiff  was  held  entitled  to  costs  in  respect  of  the  asm 
on  which  he  failed  in  the  court  below.  (*) 

Farm  of  Special  Que  wiihatU  Pkadingg, 

In  the  Q.  B,  ["  C.  P."  or  "  Eich.  of  Ptew."] 

Betwean  A.  B*,  pUatlfl; 
and 
G.  D.  defeodant. 

This  is  an  actioo  brought  hj  the  plaintiff  against  the  defimdant  lor  the 
recoveiy  of  £  ,  [state  the  object  of  tke  aeiiim  dort^]  and  by  the 
consent  of  the  paitiea,  and  by  iht  order  of  the  Hon.  Joatice  , 

dated  ,  ponaant  to  the  Common  Law  Proeednre  Act,  I85S;  the 

following  ease  has  been  stated  for  the  opbion  of  the  eoort,  withoat  any 
pleadings.     [^Siaie  ike  oose.] 

The  qneations  for  the  opinion  of  the  oooit  are  first,  whether,  &c 

If  the  oonrt  shall  be  of  opinion  in  the  affinnatife,  then  jndgnent 
shall  be  entered  np  for  the  plaintiff  for  £        ,  and  ooats  of  soit. 

If  the  ooort  shall  be  of  opinion  in  the  negatiTS^  then,  &c. 

Form  of  Judgment  for  (he  Pkuntiff  <m  a  l^pecial  Caae  wAoi 
no  agreement  between  the  parlies  as  to  Ae  sum  tobepaid 
beyond  the  agreement  contained  in  the  case  itsdf,(^) 

[Copif  the  tpeatd  ease,  and  then  proceed  thut  .*] — ^Afkorwaids  ea 

come  the  parties  sforesaid,  bj  their  respectiTe  attoniejs  ehn- 

•aid,  and  the  ooort  is  of  opinion  that  [^,  state  the  ppuuon  ofAe  eomt 

on  the  guettion  or  gmeetiont  stated  m  the  oase.](*)    Therefore  it  is 


(1)  Role  Pr.  16,  H.  T,  1853 ;  toe  ante.  p.  902. 
(*)  C.  L.  P.  Act,  1854,  s.  32. 
(>)  EUiott  T.  Bishop,  U  Ezch.  821. 
(M  Rale  Pr.  M.  Y.  1854,  sehed. 

(*)  If  an  agreement  was  enterad  iato  bctweta  the  paitles,  here  iaaeit 
a  reoital  of  soch  agreement. 
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caouderad  that  the  plaintiff  do  recoTer  against  the  defendant  the  eaid 
£  y  and  £         for  bis  cost«  of  rait. 

^Inike  mtnyin  oppotits  the  toorda  *'  Therefore  it  is  considered,"  &e., 
wrde,  ^  Jndginent  signed  the  daj  of  ,  IS        ,  imartuw 

tnf  ocUr  OF  JlyMMy  JMCu  tlMIOVMIK*     I 


Form  of  Judgment  of  Affirmance  and  Reversal  hy  the  Court 
of  Error  in  Exchequer  Chamber  on  a  Special  Case, 

Tbcae  foros  sre  given  antt^  p.  536. 
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CHAPTER  XXIX. 


PAYMENT  INTO  COUBT. 


1.  In  what  eases. 
S.  How  paid  io. 

3.  When. 

4.  Form  of  plea. 

5.  Effect  of  plea  as  an  admission. 


6.  Replieation     and    tabseqoeot 

proceedings. 

7.  Costs. 

8.  Plea  of  tender. 


1.  In  what  cases. 


Vabioub  statutes  enable  defendants  to  pay  money  into  oonrt 
by  way  of  compensation  or  amends,  oy  the  Common  Law 
Procedure  Act,  1852,  s.  70,  *'  it  shall  be  lawful  for  the  defen- 
dant in  all  actions  (except  actions  for  assault  and  battesry^O 
false  imprisonment,  libel,  slander,  malicious  arrest  or  prose- 
cution, criminal  conversation  or  debauching  of  the  plaintiff's 
daughter  or  servant),  and  by  leave  of  the  court  or  a  judge« 
upon  such  terms  as  they  or  he  may  think  fit  for  one  or  more 
of  several  defendants,  to  pay  into  a  court  a  sum  of  money 
by  way  of  compensation  or  amends,  provided  nothing  herein 
contained  shall  be  taken  to  a£fect  6  &  7  Yict.  c.  96,  an  act 
to  amend  the  law  as  to  defamatory  words  and  HboL*'  In 
actions  against  justices  of  the  peace  for  acts  done  officially, 
the  defendant  may  pay  into  court.  (*)    In  actions  on  boDOs 


(})  i.  €.  an  assanlt  on  the  plahitiff,  hot  not  on  the  pliintiff's  mm, 
JVMotoiiv.  flo//bn<, 6 a  B.  921 ;  21).  ftL.  564. 
(*)  n  &  12  Viet  e.  44,  s.  11  ;  ante,  p.  709. 
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a  penalty,  the  defendant  mav,  with  leave,  pay  into 
ooiirt  under  4  &  5  Anne,  c.  16,  s.  13,  and  the  action  will  be 
stajred.(')    In  actions  by  a  bankrupt's  assignees  to  recover 
money  due  to  the  estate  before  the  time  for  disputing  the 
bankraptcy  has  elapsed,  the  defendant  may  pay  into  court. (') 
So  in  actions  for  ubd  in  a  newspaper  or  periodical,  the  de- 
fendant may  pajr  into  court.  (')   Wnere  the  money  is  paid  in 
and  pleaded,  when  it  is  incompetent  to  do  so,  the  plaintiff 
may  demnr  to  the  plea ;  or  if  the  defect  is  exfadey  ne  may 
UHyve  for  judgment  non  obstante  veredicto  or  a  repleader.(^3 
The  defendant,  however,  is  not  bound  in  those  actions,  to 
whicsh  payment   into  court  is  inapplicable  except  under 
peculiar  circumstances  or  under  a  certain  character,  to  set 
forth  in  his  plea  such  character  or  circumstances.  (^)    Where 
there  are  several  counts  in  the  declaration  for  several  causes 
of  action,  the  defendant  may  pa^  one  entire  sum  into  court 
in  aaidsfiuHion  of  the  whole,(*)  without  confining  his  plea  to 
any  particular  count ;  (')  or  ne  may  pay  money  m  upon  one 
of  ihe  counts. (")    But  the  court  has  refused  to  allow  a  sum 
to  be  paid  in  as  to  part  of  the  damages  for  breach  of  a 
special  contract.  (*) 

2.  How  paid  in, 

^  No  rule  or  judge^s  order  to  pay  money  into  court  shall 
he  necessaiy,  except  in  the  case  of  one  or  more  of 
several  defendants ;  but«  the  money  shall  be  paid  to  the 
proper  officer  of  each  court,  who  shall  give  a  receipt 
for  the  amount  in  the  margin  of  the  plea,  and  the  said  sum 
shall  be  paid  out  to  the  plaintiff  or  to  bis  attorney  upon  a 
written  authority  firom  the  plaintiff  on  demand.*X'0   ^here 


(O  EnffkmdY.  Wat$on.  9  M.  ft  W.  333;  1  Dowl.  N.  S.  668; 
Bi»hop  0/ London  J,  M'Neil,  9  Ezeh.  490. 

(«)  12  ft  13  Yiot  e.  106,  b.  168;  anU,  p.  674. 

(*)  6  ft  7  Viet.  0.  96,  8.  2. 

(«)  AtUm  V.  ParluB,  16  M.  ft  W.  386;  3  D.  ft  L.  666;  Ktfy  v. 
Thimble^,  6  Exeh.  692 ;  tee  Thompion  r.  Sheppard^  4  £.  ft  B.  63. 

(*)  Ibid, ;  Thompson  t.  Sheppard,  4  £.  ft  B.  63. 

(•)  MarthaUy.  Whiteside,!  M. ft  W.  188 ;  4  Dowl. 766. 

{jS  MitehsU  V.  TowneUyJ  A.  ft  £.  164. 

(*)  Beullie  ▼.  Cazslet,  4  T.  B.  679 ;  bo  in  replevin  for  goods  taken 
is  diflSerent  plaeos,  he  may  pay  money  as  to  the  goods  in  one  place,  and 
avow  as  to  those  in  another,  Lambert  j,  Hepworth,  2  Q.  B.  729 : 
2  G.  ft  D.  112. 

(•)  Hodgee  v.  Litchfield,  3  M.  ft  Se.  201 ;  2  Dowl.  741. 

(»•)  C.  L.  P.  Act,  1862,  e.  72. 
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two  separate  actions  had  been  brought  against  two  joint 
contractors,  and  one  had  paid  money  into  court,  the  other 
was  allowed  to  enter  on  the  record  a  plea  of  payment  with- 
out actually  paying  the  8ame.(')  But  the  court  has  refused 
to  allow  money  paid  into  court  in  lieu  of  special  bail 
to  be  deemed  as  paid  into  court  on  a  plea  of  payment.  (*)  If 
too  little  money  has  been  paid  in,  from'not  allowing  interest 
or  damages  up  to  the  time  of  payment,  &c.,  the  defendant 
should  apply  for  leave  to  amend  his  plea.(*}  One  of  several 
defendants  paying  in  is  generally  made  to  pay  the  costs 
against  all  the  defendants,  if  the  money  is  taken  out  in 
satisfaction. (^)  It  is  usual  to  plead  the  plea  on  payment 
into  court  as  the  last  plea. 

3.  When  paid  in. 

Hie  plea  of  payment  into  court  must  be  pleaded  within 
the  same  time  as  a  plea  in  bar.  Where,  howerer,  another 
plea  has  been  pleaded,  the  defendant  ma^*  apply  to  a  fudge 
for  leave  to  witndraw  it,  and  to  pay  money  mto  court ;  (^  and 
it  has  been  allowed  even  after  a  verdict  or  writ  of  inqniry 
was  set  aside.(*) 

4.  Form  of  Plea. 

The  following  is  given  as  the  form  of  plea  in  the  Common 
Law  Procedure.  Act,  1852,  a.  71 : 

The  defeorUnt,  by  ,  his  attocney,  [or,  in  penaa,  4be.]   [i/* 

pleaded  to  pari  way^  as  to  £  ,  paroel  of  the  mooej  ckiaed}, 

brings  Into  court  the  sum  of  £  ,  and  says  that  the  s«id  sam  u 

enough  to  satisfj  the  chum  of  the  pUintlff  in  respect  of  the  matter 
herein  pleaded  to. 

The  full  amount,  admitted  by  the  plea  to  be  due,  must  be 
paid  into  court,  (')  or  a  special  defence  shown  as  to  the 


[ 


I)  RendaU  ▼.  Mattewn,  16  M.  ft  W.  829. 
*)  Balls  T.  Stafford,  4  Dowl.  327 ;  2  So.  426. 


{*)  See  Cook  ▼.  Hopevell,  11  Exch.  655,  ante,  p.  886,  wbwe,  tiie  eoats 
not  being  included,  the  plaintiff  was  entitled  to  go  on  witb  the  artioa. 
(«)  Hay  ▼.  Panehiman,  2  W.  BL  1029. 
(»)  Griffiiha  v.  WiUiama,  1  T.  B.  710 ;  TarUon  v.  Wrvgf,  2  Str. 

1271. 

(•)  Day  V.  Edwards,  1  Taunt.  491 ;  Tidd,  672. 

(^)  TaUersaU  v.  Parkinson,  16  M.  &  W.  752 ;  Grimtltfy  v.  Par^ 
her,  3  Exch.  610. 
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re8idiie.(>)  But  it  is  not  necessary  to  state  how  much  is 
applicable  to  each  several  count,  (')  though  it  is  better  to 
connect  the  counts  where  they  are  for  the  same  sum,  by 
pleading  to  both  that  it  is  the  same  sum,  and  paying  into 
court  such  sum.(>)  If  the  action  is  one,  as  to  which  pay- 
ment into  court  is  prima  facie  inapplicable,  it  seems  unne- 
cessary to  state  in  the  plea  the  particular  character  or 
circumstances  under  which  the  defendant  became  entitled 
to  pay  in  money,  and  the  above  form  is  applicable  in  all 
cases;  and  where  the  defendant  usurps  the  privilege  of 
paying  into  court  when  not  entitled  to  do  so,  the  plainti^Ts 
remeay  is  by  an  application  to  the  court  or  a  judge.(«) 

5.  Effect  of  Pka  as  an  Admission,  Sfc. 

As  re<rards  the  common  indebitatus  counts,  a  payment  into 
court  admits  that  the  money  is  due  under  some  contract 
declared  upon,  but  does  not  necessarily  admit  any  particular 
contract,  and  it  lies  on  the  plaintiff  to  show  which,  if  he 
claims  a  larger  amount.  (^)  And  where  the  indebitatus  counts 
are  joined  with  special  counts,  payment  into  court  on  the 
former  does  not  aamit  allegations  in  the  Iatter.(*)  So,  where 
a  declaration  in  tort  is  general,  payment  merely  admits  a  cause 
of  action,  but  not  the  cause  sued  for.(')  Where,  however, 
money  is  paid  in  on  a  special  declaration,  or  on  a  special  count, 
setting  forth  a  contract,  the  payment  admits  the  contract  as 
declared  on.(*)  It  does  not  admit  the  plaintiflf^s  Tight  of 
action  beyond  the  sum  paid  into  court  ;(*)  and  the  defen- 
dant may  plead  a  defence  to  other  parts  of  the  claim  if  it  is 

(>)  Armfitld  w.  Burgin,  6  M.  &  W.  281 ;  8  Dowl.  247.  See  HiUa 
T.  Mesnard,  10  Q.  B.  266;  BaiUff  v.  Sweeting,  12  M.  ft  W.  616; 
1  D.  ft  L.  663. 

(*)  MarshaU  ▼.  Whiteside,  1  M.  ft  W.  188;  Beesley  v.  DoUey, 
8  Sc.  243 ;  Noel  y.  Davies,  4  M.  ft  W.  136.  See  also  Bnme  ▼. 
Thompson,  4  Q.  B.  543. 

(»)  TaUersaU  t.  Parkinson,  16  M.  ft  W.  762. 

h)  Thompson  t.  Shepherd,  4  E.  ft  B.  63. 

P)  Kingham  y.  Robins,  6  M.  ft  W.  94;    Bohinaon  v.   Ward, 
8  Q.  B.  920;  7  Dowl.  362 ;  Schreger  v.  Carden,  11  C.  B.  861 ;  Goff 
V.  Harris,  6  M.  ft  Gr.  673. 

(•)  Charles  ▼.  Branker,  12  M.  ft  W.  743 ;  1  D.  ft  L.  989 ;  Qould 
V.  Oliesr,  2  Sc.  ft  B.  242;  2  M.  ft  Gr.  208. 

(')  Perren  v.  Monmouthshire  Railway  Company,  11  C.  B.  866  ; 
Tanered  x.  Leyland,  16  Q.  B.  669 ;  Story  y.  Finnis,  6  Ezch.  123. 

(■)  Perren  y.  Monmouthshire  Railway  Company,  11  C.  B.  866  ; 
Archer  y.  English,  2  Sc  N.  B.  166;  9  Dowl.  11 ;  Robinson  v.  Bar- 
man,  1  Exeh.  860 ;  Wright  y.  Goddard,  8  A.  ft  E.  144. 

(•)  Stapleton  v.  Nowsll,  6  M.  ft  W.  9 ;  8  DowL  196. 
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divisible,  (*)  or  dispute  any  item  of  the  particulars  bejtmd 
the  amount  paid.(') 

6.  Replication  and  Subsequent  Proceeding, 

^'  The  plaintiff,  after  the  delivery  of  a  plea  of  payment  of 
money  into  couit,  shall  be  at  liberty  to  reply  to  the  same 
by  accepting  the  sum  so  pud  into  court  in  full  satisfacdoa 
and  discharge  of  the  cause  of  action  in  respect  of  whidi  it 
has  been  paid  in,  and  he  shall  be  at  liberty,  in  that  case,  to 
tax  his  costs  of  suit,  and  in  case  of  nonpayment  iJiereof, 
within  forty-eight  hours,  to  sign  judgment  for  his  costs  of 
suit  so  taxed  ;(■)  or  the  plaintiff  may  reply,  that  the  snm 
paid  into  court  is  not  enough  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matter  to  which  the  plea  is  pleaded, 
and,  in  the  event  of  an  issue  thereon  being  found  for  the 
defendant,  the  defendant  shall  be  entitled  to  judgment  and 
his  costs  of  suit.*XO  When  the  money  is  once  paid  in,  the 
defendant,  it  seems,  can  never  become  entitled  to  it^  bat  it 
belongs  to  the  plaintiff  or  his  executors,  whatever  be  the 
result  of  the  action.  (*)  If^  however,  the  defendant  has  paid 
in  money,  and  pleaded  by  mistake,  or  if  the  plaintiff  has 
taken  it  out  by  mistake,  either  may  apply  to  the  court  for 
leave  to  withdraw  the  pleading,  or  amend.(*)  The  sam 
is  paid  out  to  the  plaintiff  or  his  attorney,  on  demand,  on  a 
written  authority  from  the  plaintiff.  (')  And  *^  no  affidavit 
shall  be  necessary  to  verify  the  plaintiff's  signature  to  the 
written  authority  to  his  attorney  to  take  moneyout  of  court, 
unless  specially  required  by  the  Master."(')  The  taking  of 
the  money  out  of  court  waives  any  irregularity  in  paying  it 
in.(*)  If  the  plaintiff  takes  out  the  money  in  full  satisfactxofi 


(0  Beid  T.  Dickens,  5  B.  &  Ad.  499. 

(*)  Stevenson  ▼.  Mayor  of  Berwick,  1 Q.  B.  164;  Booth  v.  Boiwd, 
5  Bowl.  438 :  Goffy.  Harris,  5  M.  &  Gr.  673. 

(*)  The  form  may  be  thus :  "  And  the  plaintiff's  eosts  of  suit  were 
afterwtrds  taxed  at  £  ,  and,  although  forty-eight  honra  after 

saeh  taxation  have  elapsed,  yet  the  said  £  ,  or  any  part  thereof, 

hath  not  been  paid  to  the  plaintiff.  Therefore  it  is  considmd  ttiat  tlie 
plaintiff  reooTer  i^ainst  the  defendant  the  said  £  ,  for  his  siid 

costs." 

0)  C.  L.  P.  Act,  1852,  8,  73. 

(»)  Malcolm  y.  Futtarton,  2  T.  B.  648 ;  EUiot  v.  CaJhw,  2  Salk. 
697 ;  Vaughan  ▼.  Barnes,  2  B.  &  P.  392. 

(•)  Emery  Y,  Webster,  9  Exch.  242. 

(»)  a  L.  P.  Act,  1862,  8.  72,  ante. 

(•)  Knle  Pr.  11,  H.  T.  1863. 

(•)  Griffith  T.  WiUiams,  1  T.  B.  710. 
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of  the  Cttue  of  action  in  respect  of  which  it  was  paid  in,  and 
there  are  other  pleas  upon  which  he  does  not  intend  to 
proceed,  he  shonld  reply  the  acceptance  and  enter  a  nolle 
protequi  as  to  the  latter  pleas,  in  which  case  he  will  be  enti- 
tied  to  the  general  costs  of  the  action,  bnt  most  pay  the 
eosts  of  the  nojU  prottqui.Q)  Where  the  money  is  taken 
oat,  bat  not  in  full  satisfaction,  the  ^plaintiff  must  reply 
within  the  usual  time,(')  and  go  to  trial  on  that  and  the 
other  issues,  and  cannot  at  once  tax  his  costs  in  respect  of 
the  canse  of  action  as  to  which  the  money  is  paid  in.(o)  The 
defendant  cannot  use  the  payment  into  court  as  evidence  on 
die  trial  of  the  issues  joined.  («)  Where  a  party  is  sued  for 
breach  of  an  agreement  to  grant  a  lease,  having  had  no  title, 
sad  pays  money  into  court,  he  cannot,  under  the  plea  of 
payment  into  court,  eive  evidence  that  the  plaintiff  was 
mwaie  of  the  defect  of  title.  (^*)  The  phuntiff  may  be  non- 
sdit  after  payment  of  money  into  court.  (*) 

Form  of  Replication. 

The  plaintiff  leoepts  the  said  £  in  full  satiBfaction  and  dis- 

chaf^ge  of  the  caoace  of  action  in  the  deolaratioo  menticmed. 

Ditto. 

The  pUintiff  says  that  the  said  snm  so  hronght  into  ooort  hy  the 
defeodant  is  not  enoogh  to  satisfy  the  claim  of  the  plaintiff. 

7.   Costs. 

When  the  plaintiff  replies  hj  accepting  the  sum  paid  in  ns 
aatisiaction,  he  is  entitled  to  his  costs  of  snit(')  on  that  plea, 
whatever  becomes  of  the  other  issues  in  the  cause.  C*)  So  he 
is  entitled  to  the  general  costs  of  the  cause,  when  the  defen- 
dant pays  in  money  on  a  new  assignment  and  it  is  accepted.  (*) 
Under  special  circumstances,  the  defendant  will  be  allowed 
to  pay  in  money  without  being  liable,  up  to  the  time  of 

II 

O  SeeEmmottv.  5Xan<20n,  3M.  &  W.  497;  6DOW1.691;    Top- 
-VI  V.  Kidmore^  5  DovL  678. 
«)  Ibid. 


\ 


>)  Cautjf  V.  GvU,  6  Se.  y.  B.  819. 
>)  Q^M  V.  Oliver,  2  8c  N.  R.  241. 
(»)  Hobinaon  v.  Harmon,  1  ^ch.860. 
(•)  Gutt€ridg9  v.  Smith,  2  H.  BL  374. 
(0  C.  L.  P.  Act,  1862.  s.  73,  ante,  p.  914. 
(•)  Rumbelom  v.  WhaUev,  16  Q.  B.  397. 
(•)  Benn  v.  Bateman,  8  ii.  &  W.  666. 

[C.  L, — vol.  ii.]  4  K 
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Eajrinff  In  ;  thus,  where  he  tendered  the  monejr  after  actkm 
rought,  he  was  made  to  pa;f  costs  onlj  np  to  the  tender.(*) 
Where,  bowerer,  the  pLundff  enters  a  nolle  prtmequi  as  to 
part  of  the  cause  of  action,  he  is  liable  to  paj  the  defen- 
dant's oosts  in  respect  thereof  ;(*)  and  if  he  does  not  enter  a 
nolle  pros,  when  he  intends  to  proceed  no  further,  the 
defendant  is  entitled  to  sign  judgment  of  non  pro8.(^)  The 
plaintiff  may,  any  time  before  trial,  take  the  monef^  out  of 
court  and  obtain  his  costs,  but  the  defendant  is  entitled  to 
any  subsequent  costs  he  has  incurred.  (*)  Where,  after  the 
cause  had  Deen  made  a  remanet,  the  plaintiff  was  allowed  to 
amend,  and  the  defendant  then  paid  money  into  court  wiodi 
the  plaintiff  took  out,  the  plaintiff  was  held  not  entitled  to 
the  costs  of  preparinff  for  trial,  but  only  to  the  costs  np  to 
joinder  of  is8ue.(^)  Where,  on  the  cause  standii^  for  trials 
the  plaintiff,  at  the  assizes,  obtained  leaye  to  amend  by 
strikmg  out  four  defendants  on  payment  of  coats,  witli 
liberty  to  the  others  to  plead  de  novo,  who  afterwards  paid 
money  into  court,  which  was  accepted  by  the  plaintifi^  it  was 
held  that  the  defendants  whose  names  were  struck  out  were 
entitled  to  their  entire  costs  of  the  cause ;  but  the  plaintiff 
was  entitled  to  his  costs  of  the  cause  up  to  the  former  pleas 
of  the  defendants.  (')  Where  the  defendant  obtained  a  sum- 
mons to  stay  proceedings  on  payment  of  a  sum  of  6».  4|d!.» 
which  plaintiff  refused,  and  no  order  was  made,  and  after 
declaration  defendant  paid  in  7«.,  which  plaintiff  took  out  in 
satisfaction,  it  was  held  the  plaintifi  was  not  disentiUed  to 
the  costs  incurred  subsequently  to  the  offer. (')  If  the 
plaintiff  proceed  in  the  action  after  money  is  paid  in,  and 
then  di8Continue,(")  or  be  nonsuit, (*)  or  be  nonprosied^(}*) 
the  plaintiff  will  not  be  entitled  to  costs,  even  to  the  time 
of  paying  the  money  into  court.  If,  at  the  trial  of  a 
cause,  in  which  money  has  been  paid  into  court,  a  juror 

(1)  Zeevin  t.  Cowell,  2  Taant.  203.  See  Parmms  r.  PHeker^ 
6  DowL  422;  Hoe  1,  Cobham,  6  Dowl.  628. 

(<)  Goodee  t.  Goldsmith,  2  M.  &  W.  202 ;  5  Bowl  288:  EmmoU 
T,  Standen,  3  M.  &  W.  497. 

(*)  Ibid,;  Topham  t.  Kidmore,  5  DowL  676. 

(«)  Hartley  y.  Baieton,  1  T.  £.  629;  lb.  710;  JSMy  y.  FShL 
5  Dowl.  293. 

(*)  Wilton  J,  Snook,  12  M.  &  W.  806;  1  D.  &  L.  964. 

(•)  JaekeoH  t.  Nunn,  4  Q.  B.  209. 

(n  Shato  T.  Huffhee,  15  a  B.  66a 

(*)  Benrichi,  Symonde,  Say.  196. 

(•)  BabeU  y.  Budeon,  4  T.  &  10. 

(i«)  Poetlei,  BeekxngUm,^  Taunt.  168;  Croeby  y.  Olortntkam, 
2M.  &S«L886. 


FLEA   07  TENDEB.  917 

has  been  withdraim,  each  party  pays  his  own  costs  as  in 
other  08868.(1) 

"  When  monej  is  paid  into  court  in  respect  of  any  parti- 
cular sum  or  cause  of  action  in  the  declaration,  and  the 
plaintiff  accepts  the  same  in  satisfaction,  the  plaintiff,  when 
the  costs  of  the  cause  are  taxed,  (*)  shall  be  entitled  to  the 
costs  of  the  cause  in  respect  of  that  part  of  his  claim  so  satis- 
fied up  to  the  time  the  money  is  so  paid  in  and  taken  out, 
whatever  may  be  the  restdt  of  any  issue  or  issues  in  respect  of 
other  causes  of  action,  and  if  the  defendant  succeeds  in 
defeating  the  residue  of  the  claim  he  will  be  entitled  to  the 
costs  of  the  cause  in  respect  of  such  defence,  commencing  at 
*  Instructions  for  plea,'  but  not  before. "(*) 

Where  the  defendant,  in  actions  of  contract,  pays  into 
court  less  than  20/.,  or  in  tort  less  than  5/.,  and  the  plaintiff 
takes  it  out  in  full  satisfaction,  the  plaintiff  is  entitled  to  his 
costs  notwithstanding  13  &  14  Vict.  c.  61,  s.  11,  without  any 
order  firom  a  judge.  (*) 

Where,  in  trespass  or  case,  the  plaintiff  has  taken  the 
money  out  of  court,  and  replied  damages  ultra,  and  at  the 
trial  recovers  less  than  40^.,  he  is  not  entitled  to  his  costs 
without  a  certificate  of  the  iudge  under  *d  &  4  Vict.  c.  24.(*) 
And  in  an  action  for  illegal  distress,  though  he  succeed  at 
the  trial,  he  is  not  entitled  to  double  costs  within  1 1  Greo.  2, 
c.  19,s.  21.(«) 

*^  Where  money  is  paid  into  court  in  several  actions,  which 
are  consolidated,  and  the  plaintiff,  without  taxing  costs,  pro- 
ceeds to  trial  on  one  and  fails,  he  shall  be  entitled  to  costs 
on  the  others  up  to  the  time  of  paying  money  into  court."(') 

8.  Ptea  of  Tender. 

Where  the  defendant  had  legally  tendered(«)  the  debt 
before  action,  and  it  was  refused,  he  may  plead  such  a  plea 

(«)  Siodhart  t.  Johnson,  3  T.  R.  857. 

(')  The  plaintiff  cannot  tax  these  costs  till  after  the  other  iseues  are 
disposed  of;  Cauty  ▼.  GyU,  4  M.  &  Gr.  907 ;  6  So.  N.  B.  819. 

(»)  Rule  Pr.  12,  H.  T.  1853.  See  MeUan  ▼.  Phillips,  7  C  B.  817 ; 
Jtumbelow  Y,  WhaUey,  2  L.  M.  &  P.  245;  16  Q.  B.  397. 

{*)  Chambers  y.  Wiies,  24  L.  J.  267,  Q,.  B. ;  Elwin  t.  Newton, 
24  Not.  1855,  Exch. 

(»)  Taylor  ?.  Bolft,  5  Q.  B.  337,  ante,  p.  450;  lUid  ▼.  AsKby, 
13  C.  B.  897. 

(•)  Hancock  t.  Faulkes,  9  M.  &  W.  431 ;  1  Dowl.  N.  S.  659. 

C)  Role  Pr.  13,  H.  T.  1853. 

(*)  A  tender  of  part  of  an  entire  demand  is  inoperative,  Dixon  t. 
Clarke,  6  C.  B.  36o.    See  also  Bowen  v.  Owen,  11  Q.  B.  130. 
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after  paying  the  sum  into  court.  Justioes  of  the  peace  maj, 
in  actions  against  them  for  official  acts,  after  notice  of 
action^  tender  a  sum  of  monej  as  amends  to  the  intended 
plaintiff,  and,  if  it  is  refused,  afterwards  pay  it  into  court 
and  plead  a  tender.(*)  If  the  defendant  plead  a  tender 
without  first  paying  the  sum  into  court,  the  plea  is  a  nullity, 
and  the  plaintiff  may  sign  iudgment  for  the  amount  of  the 
tender.  (*)  If  the  replication  deny  die  tender,  and  that 
issue  is  found  for  the  plaintiff,  and  on  the  other  issues  it  is 
found  that  the  plaintiff  is  entitled  to  no  larger  sum  than  the 
sum  paid  into  court,  the  defendant  must  pay  the  general 
costs  of  the  cause. (*)  Hence,  in  pleading  a  tender,  the 
defendant  runs  a  risk  of  having  to  pay  greater  costs  than  he 
would  if  only  pleading  a  payment  into  court.  A  plea  of 
tender  and  refusal  may,  howeyer,  be  pleaded  to  an  avowry 
or  cognizance,  for  rent  or  damage  feasant,  without  paying 
the  money  into  court.  (*) 

When  the  money  is  paid  in  on  a  plea  of  tender,  and  the 
plaintiff  confesses  thepfea,  the  defendant  is  entitled  to  his 
costs  on  that  plea.  'Wlien  the  money  is  paid  in,  the  plaintiff 
can  take  it  out,  whether  he  confess  or  deny  the  tender.(*) 
But  the  defendant  cannot  take  it  out  though  he  obtain  a 
Terdict,(*)  though,  it  seems,  if  the  money  is  not  taken  out 
by  the  plaintiff,  the  defendant  may  apply  to  have  it  in  die- 
cnarge  of  his  costs.  (^) 


0)  See  ante,  p.  709. 

(<)  Peihtr  ▼.  Shelion^  1  Str.  638;  Chapman  t.  Biek*,  2  Dowl. 
641 ;  2  Cr.  &  M.  633. 

(»)  Hibbert  ?.  Fox,  6  Taunt.  660.     • 

(♦)  Gilb.  on  "  EepleT."  83,  179. 

(•)  Le  Grew  ▼.  Cooke,  1  B.  &  P.  333. 

(•)  Cox  T.  Robinson,  2  Str.  1027 ;  Malcolm  y.  FvUerUm^  2  T.  K. 
648.    See  EUioU  ?.  CalUno,  2  Salk.  697. 

(0  Cooke's  Cas.,  G.  B.  54, 117. 
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CHAPTER  XXX. 
INTEBPLEADER, 


1.  Bemed?  of  defendants  goDerallj. 

(a)  Statute. 

(b)  In  what  cases. 

(c)  The  application. 

(d)  lasne   and    subsequent 
proceedings. 

(e)  Costs. 

^)  Entering  on  record  and 
execntion. 


2.  Bemedj  of  sheriff, 
(a)  Statute. 
(6)  In  what  cases, 
(c)  The  application. 
((2)  Showing  cause. 

(e)  The  order. 

(f)  The  issne. 
(jg)  Costs. 


1.  Remedy  of  Defendants  generally, 

(a)  Statute.']^The  statute  1  &  2  Will.  4,  c.  58,0)  autho- 
rized a  defendant  who  was  sued  at  law  for  the  recoyery  of 
money  or  ^oods,  in  which  he  had  no  interest,  and  which 
were  also  daimed  by  a  third  party,  to  relieve  himself  as 
follows :  **  Upon  application  made  by  or  on  behalf  of  any 
defendant,  in  anj  action  of  assumpsit,  debt,  detinue,  or 
trover,  such  apphcation  being  made  a/ler  declaration  and 
before  plea^  by  affidavit,  or  otherwise,  showine  that  such 
defendant  does  not  claim  any  interest  in  the  subject-matter 
of  the  suit,  but  that  the  right  thereto  is  claimed  or  supposed 
to  belone  to  some  third  party,  who  has  sued  or  is  expected 
to  sue  ror  the  same,  and  that  such  defendant  does  not 
in  any  manner  collude  with  such  third  party,  but  is  ready 
to  bnng  into  court,  or  to  pay  or  dispose  of  the  subject-mat- 
ter of  the  action  in  such  manner  as  the  court  or  any  judge 
thereof  may  order  or  direct,  it  shall  be  lawful  for  the  court, 

(>)  As  to  interpleader  in  the  county  courts  see  Bhor  v.  Button, 
15  C.  B,  266 ;  Frtuer  t.  FothergiU,  14  0.  B.  298 :  Jesaopp  t.  Craw- 
i4y,  16  Q.  B.  212;  Cater  t.  ChigweU,  16  Q.  B.  217;  Mereer  t. 
StafUferry,  10  June,  1856,  Exch. 
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or  any  judge  thereof,  to  make  rules  and  orders,  calling  npcm 
such  third  party  to  appear,  and  to  state  the  nature  and  par- 
ticulars of  iiis  claim,  and  maintain  or  relinquish  his  claim, 
and  upon  such  rule  or  order  to  hear  the  all^^ons  as  well 
of  such  third  partj  as  of  the  plaintiff,  and  in  the  mean  time 
to  stay  the  proceedings  in  such  action,  and,  finally,  to  order 
such  third  party  to  make  himself  defendant  in  the  same  or 
some  other  action,  or  to  proceed  to  trial  on  one  or  more 
feigned  issue  or  issues,  and  also  to  direct  which  of  the  parties 
shall  be  plaintiff  or  defendant  on  such  trial,  or  with  the 
consent  of  the  phuntiff  and  such  third  party,  their  counsel  <v 
attorneys,  to  dispose  of  the  merits  of  tneir  claims  and  deter- 
mine the  same  in  a  summary  manner,  and  to  make  such 
other  rules  and  orders  therein  as  to  costs,  and  all  other 
matters  as  may  appear  to  be  just  and  reasonable :"  (s.  1 .) 
The  jud^ent  of  the  court  in  any  such  action  or  iaaae,  and 
the  decision  of  the  court  or  judge,  in  a  summary  manner, 
shall  be  final  and  conclusive  against  the  parties,  and  all 
persons  claiming  by,  from,  or  under  them :  (s.  2.)  If  sadk 
third  party  shau  not  appear,  upon  such  nue  or  order,  to 
maintain  or  relinquish  his  claim,  being  dul^  senred  there- 
with, or  shall  neglect  or  refuse  to  comply  with  any  rule  or 
order,  to  be  made  after  appearance,  it  shall  be  lawful  for 
the  court  or  judge  to  declare  such  third  party,  and  all 

Eersons  claiming  by,  from,  or  under  him,  to  be  for  erer 
arred(^)  from  prosecuting  his  claim  against  the  original 
defendant,  his  executors  or  administrators  (saving,  never- 
theless, the  right  or  daim  of  such  third  party  against  the 
plaintiff),  and  thereupon  to  make  such  onier  between  snch 
defendant  and  the  plaintiff  as  to  costs  and  other  matters  as 
may  appear  just  and  reasonable :  (s.  3.^  Every  order  made 
by  a  Judge  not  sitting  in  open  court  is  liable  to  be  rescinded 
or  altered  by  the  court :  (s.  4.)  But  a  judge,  instead  of 
himself  deciding  upon  the  appUcation,  may  refer  it  to  the 
court :  (s.  5.)  AH  rules,  orders,  matters  and  decisions  to  be 
made  and  done  in  pursuance  of  this  act  (except  only  the 
the  affidavits  to  be  filed)  may,  together  with  the^  dedaration 
in  the  cause,  be  entered  of  record,  with  a  note  in  the  mar- 
mn  expressing  the  true  date  of  such  entiy,  to  the  end  that 
tne  cause  may  be  evidence  in  fiiture  limes,  £f  required,  and  to 
secure  and  enforce  the  payment  of  costs  directed  by  any 
such  rule  or  order,  and  every  such  rule  or  order  so  entered 
shall  have  the  force  and  effect  of  a  judgment  (except  only 

(1)  See  ■  case  where  he  was  barred,  Lueai  v.  London  Deck  Corn^ 
panjff  4  fi.  &  Ad.  378, 
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as  to  becomiDg  a  charge  on  any  lands,  t^emente,  or  heredi- 
tament), in  case  any  costs  shall  not  be  paid  within  fifteen 
days  after  notice  of  the  taxation  and  amount  thereof  given 
to  the  party  ordered  to  pay  the  same,  his  agent  or  attorney, 
ezecntaon  may  issue  for  the  same  by  fieri  facias  or  ca.  sa. 
adapted  to  the  case,  together  with  the  costs  of  such  entry 
anao£  the  execution,  if  by^./a.,  and  such  writ  and  writs 
maj  bear  teste  on  the  day  of  issuing  the  same,  whether  in 
term  or  Tacation,  and  the  sheriff  or  other  officer  executing 
any  such  writ  shall  be  entitled  to  the  same  fees,  and  no  more, 
as  upon  any  similar  writ  grounded  upon  a  judgment  of  the 
eoori :  (s.  7.) 

(5^  In  what  cases. "l^^The  following  cases  have  been  held 
within  the  statute :  where  the  acceptor  was  sued  on  the  same 
bill  by  two  persons,  daiminc  to  be  holders  ;(>)  where  the 
defendant  bought  the  goods  Srom  a  factor  whose  assignee  and 
consignor,  bo£h  claimed  the  price ;(')  where  two  persons 
were  jointly  sued  in  troyer  for  goods  and  one  claimed  no 
titlc.(») 

The  following  cases  have  been  held  not  within  the  benefit 
of  the  act :  troTcr  for  title  deeds ;  (*)  action  for  a  reward  adver- 
tised ;(*)  for  dividends  in  a  railway  company  ;(*)  for  a  stake 
OQ  an  illegal  race ;(')  where  the  Crown  is  a  party,(*)  or  a 
Ibreigner  residing  abroad  ;(*)  where  the  defenaant  has  taken 
an  indemnitr  finom  the  daimant,(**)  or  himself  sets  up  a 
daim  ;('^)  where  the  claim  is  substantially  for  unliquidated 
damages ;  (")  or  where  the  defendant  has,  by  his  own  act, 
ineorred  a  personal  claim  in  respect  of  the  subject-matter,  (") 


(I)  Reoan  ▼.  Serle,fi  Dowl.  193. 
(«)  Johnson  T.  ShaU>,  4  M.  &  Or.  916. 
"^  GUtdstons  ▼.  White,  1  Hodg.  386. 
SmUh  V.  Wheeler,  1  Gale,  163. 
Grant  ▼.  Fry,  4  Dowl.  136. 
,  DoiUon  ▼.  Midland  Railway  Company,  12  C.  B.  458. 
(V)  Appiegarth  v.  CoUey,  2  Dowl.  N.  S.  223. 
(•)  Candy  ▼.  Mavgham,  1  D.  &  L.  745;  7  Sc.  N,  R.  401. 
{»)  Paiomi  ▼.  CampbeU,  12  M.  &  W.  277 ;  Lindsey  t.  Barron, 
e  G.  B.  291. 

J;w)  Tucker  t.  Morris,  1  Cr.  &  M.  73;  1  Dowl.  639. 
^i;  Braddoeh  ▼.  Smith,  9  Bing.  84 ;  2  M.  &  Se.  131.    Bat  if  the 
endant  has  a  lien  SKaintt  all  parties,  he  may  be  relieved  if  he  relin- 
qniah  it :  CotUr  v.  Bank  of  England,  2  Dowl.  728 :  3  M.  ft  So.  180. 
Q»)   Walteri,  Nicholson,  e  Dowl  617. 

(")  Patomi  V.  Campbell,  12  M.  &  W.  277 ;  Borton  v.  Earl  of 
Dswm^  4  Ezdi.  497 ;  Lindeey  v.  Barron^  6  C.  B.  291. 
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or  officiously  interfered  between  the  c1aimants.(')  The 
ooart  has  refused  to  interfere  where  the  parties  daim 
different  thin^  as  one  claiming  the  goods  and  another  die 
price  ;(*)  and  where  the  defendimt  did  not  know  with  whom 
he  contracted.  (*) 

(c)  Application  for  arderJ] — ^The  application  is  generally 
made  to  a  judge  at  chambers ;  and  if  two  actions  are  broa^t, 
the  defendant  must  apply  to  a  judge  of  each  court. (^)  There 
must  be  an  affidavit  of  the  facts  properly  intttuleti  in  the 
action,  (*)  and  showing  the  stage  of  the  cause.(*)  The  par> 
ticulars  which  it  ought  to  contain  are  specified  by  the 
statute.  (0 

The  parties  may  at  the  hearing  consent  that  the  court  or 
judfi^e  snould  dispose  of  the  claim  in  a  summary  manner. (*) 
If  me  claimant  appears  and  persists,  he  should  m  geneml  be 
supported  by  an  affidavit ;  (*)  and  he  will  be  made  defendant 
in  toe  place  of  the  original  defendant,  and  an  issue  will  be 
directed  to  try  the  quesdon,  the  subject-matter  of  dispute 
being  kept  in  court  or  safe  custody.  The  court  may,  in 
some  cases,  order  the  original  defendant  to  find  security  for 
costs  before  the  claimant  will  be  substituted,(**)  or  to  pay 
the  sum  in  dispute  into  court. (")  The  court  may  enlarge 
the  rule  so  as  to  let  in  a  party  subsequently  claiming ;  (**) 
but  the  rule  will  not  be  altered  without  the  plaintiff  having 
been  made  a  party  to  the  application.  (") 

(d)  Issue  and  subsequent  proceedings!] — ^The  issue  is  framed 
by  the  party  ordered  to  be  the  plaintifiV  ^'^^  ^he  order  either 
limits  a  time  for  the  trial  or  it  nmy  be  amended  so  as  to  do 
so.  A  new  trial  of  the  issue  may  be  had  as  in  other  cases  ;(■*) 

(>)  Bekher  v.  Smith,  9  Bing.  82;  2  M.  &  So.  184. 
(*)  Slaney  v.  Sidney,  14  M.  &  W.  80a 

(»)  Turner  ▼.  Mayor  of  Kendal,  2  D.  &  L.  197 ;  13  M.  &  W.  171. 
(«)  Allen  ▼.  Gilby;  3  Dowl.  143. 
(»)  Parinte  ?.  Pennell,  7  Sc.  N.  R,  834. 
(•)  Froat  ▼.  Heywood,  2  Dowl.  K.  8.  801. 
(0  Soct  1,  ante,  p.  919. 

(•)  1  &  2  Will.  4,  0.  61,  ante,  p.  290;  Harrison  v.   Wria\t^  13 
M.  &  W.  816;  2D.  &L.696. 
(•)  Webater  ▼.  Delajield,  18  L.  J.  186,  C.  P. ;  7  C.  B.  187. 
(>•)  Deller  ▼.  Prtckeit,  20  L.  J.  151,  Q.  B. 
(")  Allen  ▼.  Gilby,  8  Dowl.  143. 
('«)  Kirk  T.  Clarke,  4  Dowl.  363. 
(M)  Lydal  ▼.  Biddle,  6  Dowl.  244. 
(>«)  James  v.  Whitbread,  11 G.  B.  406, 
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bat  there  can  be  no  error  bron&ht  on  the  judgment,  nor  any 
bill  of  exceptions. (*)  When  judgment  u  signed,  the  party 
auoceedmff  may  apply  to  the  court  to  have  the  money  or 
piroperty  deliyered  to  h]m,(')  and  the  court  will  enforce 
Its  order,  though  a  suit  in  Chancery  may  be  pending  as  to  the 
snl>iect-niatter.(*)  This  application  for  an  order  is  for  a 
somnioiis  nisi  oiily,(^)  and  is  made  to  a  jud^e  of  the  court 
where  the  original  action  was  brought ;  (')  and  if  the  judge, 
who  made  the  interpleader  order,  reserved  the  question  of 
it  should  be  made  to  him.(*) 


(e)  OostsJ] — ^The  party  applying  for  the  order  is  generally 
allowed  his  costs  of  the  application  out  of  the  proceeds  of 
the  aabject-matter ;  (')  and  the  partv  succeeding  is  lefl  to 
recoTer  such  sum  by  action  from  tne  other  claimant.  (*) 
Where,  however,  the  defendant  was  offered  an  indemnity 
for  these  costs,  but  refused  it,  the  court  refused  to  allow 
them.(*^  Where  the  claimant  does  not  appear,  the  court  will 
not  order  the  costs  to  be  paid  out  of  the  fund,(^®)  nor  by 
suc^  claimant.  (") 

The  party  succeeding  on  the  issue  is  generally  entitled  to 
his  costs  of  the  issue,  though  he  do  not  succeed  on  the  whole 
of  his  chum.(>*)  Sometimes  the  costs  are  given  to  neither 
party.(")  The  costs  of  the  cause  or  issue  include  all  the 
steps  incidental  to  it ;  Q*)  as  of  an  application  for  an  order 

O)  Kino  V.  Simmonda,  7  Q.  B.  312 ;  1  Ho.  L.  Gas.  754  ;  King  ▼. 
BurcA,  7  a  B.  669. 

(*)  Cooper  T.  Lead  Smelting  Company,  9  Bing.  634 ;  1  DowL  728. 

(>)  SrnUh  1.  Clinch,  2  Bowl  N.  S.  48. 

(•)  Stanleys.  Perry,  I  Har.  &  W.  669. 

(*)  Levi  T.  CoyU,  2  Bowl.  K.  &  932. 

(«)  MarkM  v.  Ridgway,  1  Exch.  8. 

r)  Parker  ▼.  Linnett,  2  Bowl.  562 ;  Id.  728 ;  Reeves  t.  Barrant, 
7  oe.  281 ;  but  an  aactioneer  was  refused  his  costs  oat  of  a  sum 
depoaitod  in  his  hands,  Deller  v.  Prickett,  20  L.  J.  151,  Q.  B. 

[  •)  Pitehera  ▼.  Bdney,  4  BiM.  N.  C.  721 ;  6  Sc.  $82. 

r»)  Gladetone  i,  WhUe,  1  Hodg.  386 ;  Jotiet  y.  Regan,  9  Bowl.  580. 

[M)  Lambert  ▼.  Cooper,  6  BowL  547 ;  Murdoch  v.  Taylor,  8  Sc. 
e04;  6  Bing.  N.  G.293. 

(U)  Jonee  v.  Lewie,  8  M.  ft  W.  264;  9  Bowl.  652;  Lambert  t. 
Cooper,  6  Bowl.  547;  Graxebrooh  t.  Piekford,  10  M.  ft  W.  279  ; 
2  Dowl.  N.  8. 249. 


i« 


(»)  Jam£9  T.  Wkiihread,  11  G.  B.  406. 


[")  Leufia  r.  Holding,  3  Sc.  N.  B.  191;  2  M.  &  Or.  875;  9  Bowl. 
652 ;  Carr  t.  Edwarda,  8  Sc.  337 ;  8  Bowl.  29 ;  StaUy  ▼.  BedweU, 
10  A.  ft  E.  145. 

(M)  Cuael  V.  Pariente,  7  M.  ft  Gr.  527 ;  Melville  v.  Smarfc, 
3 IL  ft  Ghr.  57;  5  Se.  N.  B.  357. 
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to  deliyer  up  the  property  or  pay  the  money  oat  of  oonrt^C) 
and  to  force  the  plaintifi  to  trial.  (')  The  plaintiff  in  the  ianie 
may  be  made  to  find  security  for  costs,  as  in  other  caaes.(') 

(b)  Entering  <m  record.'] — Theprooeedines  mnst  beentered 
on  a  judgment  roll,  and  carriea  in  as  directed  in  sect.  7v 
oate,  p.  920,  and  it  is  irregular  to  sign  judgment  in  tlie 
usual  way.(*) 

SxectUum.'] — The  successful  party  may  eidier  sne  out 
execution  by  Ji.  fa,  or  ca.  «a.,  under  the  7ih.  section  ante, 
p.  920,  or  he  may  haye  execution  on  the  rule  of  court  under 
1  &2  Vict.c.  110,  s.  18.(0 

2.  Relief  by  Sheriffs. 

(a)  Statute.'] — When  goods  taken  by  the  sheriff  undo-  an 
execution  are  claimed  by  third  parties,  he  nuy  apply  to  the 
court  for  an  enlargement  of  time  for  making  the  retum.(*) 
His  more  effectuu  remedy  is,  however,  by  applying  for  an 
interpleader  order  under  the  statute  1  &  2  W  ill.  4,  c  58, 
s.  6  ;  thus,  ^*  when  any  claim  shall  be  made  to  any  goods 
or  chattels,  taken  or  intended  to  be  taken  in  execution  under 
any  process  of  the  superior  courts,  or  to  the  proceeds  or 
value  Uiereof,  it  shall  and  may  be  lawful  to  and  for  the 
court  from  which  such  process  is  issued,  upon  application 
of  such  sheriff  or  other  officer,  to  call  before  them  by  rule  c^ 
oourt  as  well  the  party  issuing  such  process  as  the  party 
making  such  claim,  and  thereupon  to  exercise  for  the  amust- 
ment  of  such  claims,  and  the  relief  and  protection  of  the 
sheriff  or  other,  officer  all  or  anv  of  the  powers  and 
authorities  hereinbefore  contained, (')  and  make  such  roks 
and  decisions  as  shall  appear  to  be  just,  according  to  the 


O)  Ihid. ;  Meredah  t.  Hogert,  7  DowL  £96 ;  Id.  319. 

(*)  KimberUy  t.  Bickman^  I B.  C.  90.  The  costs  fornot  proeeeding 
to  trial  wiU  generalW  be  refdsed  ontil  the  cause  is  at  an  eaa,  Wood  t. 
Bradbury,  6  K.  &  (}r.  981 ;  7  So.  N.  R.  892. 

(s)  Benazoeh  ▼.  Betsett,  1  C.  B.  318;  WUHama  v.  CrotUmg, 
8  C.  B.  957 ;  Webster  ▼.  Delafield,  7  C.  B.  187 ;  4  B.  &.  L.  660. 

I*)  Dickenson  t.  Eyre,  7  Q.  B.  307;  7  DowL  721;  Lamberik  t. 
Barrington,  2  Bing.  N.  C.  149;  4  Dowl.  126. 

(•).  CetH  y.  BartUU,  9  M.  &  W.  840;  1  Bowl.  K.  S.  928.  See 
poet  '*  Roles." 

(•)  See  Roach  v.  Wright,  8  M.  &  W.  165;  1  BowL  N.  S.  56; 
Bolmee  t.  Musty,  4  A.  &  £.  131. 

(')  Ante,  p.  919. 
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eircoiDstaQces  of  the  case ;  and  the  costs  of  all  saeh  pro* 
oeediDgB  shall  be  in  the  discretion  of  the  conrt.'*  The  same 
power  IS  extended  to  any  judge  of  the  superior  courts,  or  of 
the  Common  Pleas  of  Lancaster  or  Durham  respectively.(^) 

(l^  In  what  cases,'} — The  sheriff,  or  his  officer,  is  the  party 
^titled  to  apply  under  this  section  of  the  act,  and  not  the 
party  against  whom  the  process  issues ;  and  the  sheriff  may 
apply  even  though  the  execution  creditor  has  abandoned  his 
process  before  the  goods  were  sold.(*)  The  sheriff  need  not, 
in  all  cases,  wait  until  he  actually  seize  the  goods ;  ('^  but 
the  daim  must  haTe  been  actually  made.  Mere  notice  of 
bankruptcy  is  not,  it  seems,  a  sufficient  claim  by  assignees.  (*) 
And  the  claim  must  be  one  which  a  court  of  law  can  recog- 
nize,(*)  t.  e.  such  that  the  claimant  may  bring  an  action,^) 
thongh  it  need  not  be  actually  brought.  (')  The  claim  may 
be  merely  of  a  lien,(')  or  by  the  judgment  debtor  claiming 
in  another  character,  for  example,  as  executor  or  trustee,  (*) 
or  by  a  stranger  haying  possession. (>*) 

Toe  court  will  not  interfere  if  the  sheriff  has  committed  a 
trespass,  over  and  aboye  merely  seiring  the  goods  ;  (")  but  a 
judge  or  the  court  has  power,  under  the  act,  to  stay  an  action 
brought  against  the  sheriff  in  such  cases.  (*')  Nor  will  the  court 
interfere  if  the  sheriff  has  exercised  a  discretion(^*)  as  by  with- 
drawing from  the  goods  without  a  seizure,  when  hearing  of 
the  claim ;  Q*)  or  by  paying  oyer  the  proceeds  to  the  judgment 


C)  1  &  2  Vict.  c.  45,  a.  2. 

(•)  Baynton  ▼.  Harvey,  3  DowL  344. 

(>)  Lea  V.  RoMt,  11  £xcb.  13 ;  Day  t.  Carr,  7  Exch.  883. 

(•)  BeiUiey  ▼.  Hook,  2  Cr.  &  M.  426;  2  Dowl.  339 ;  TarUton  y. 
Dnmmeiaw,  6  Bing.  K.  C.  110;  6  ,8c.  843;  Barker  t.  Phipson. 
3.i>owL  690. 

(s)  Booich  T.  Wfighi,  8  M.  &  W.  155 ;  1  Dowl.  N.  S.  56.  See  a 
claim  as  partner,  Hohnet  ▼.  Meniz,  4  A.  &  E.  127 ;  4  Dowl.  300.  In 
equitable  daima  the  court  will  enluge  the  time  for  returning  the  writ, 

(«)  Ttaae  v.  SpOtlmry,  10  Bing.  3 ;  2  Dowl.  211. 

O  Green  y.  Brown,  8  DowL  337. 

(•)  Fdrd  y.  BaytUon,  1  Dowl.  859;  Forth  t.  Simpson,  IS  Q.  B. 
680. 

O  Fenwiek t.  Layeoek,2 Q.  B.  108 ;  1  0.  &  D.  532. 

0*)  Alien  y.  Gibbon,  2  Dowl.  292 ;  Barker  t.  Dynes,  1  Dowl.  169. 

(")  Abbott  ▼.  Richards,  3  D.  &  L.  487 ;  15  M.  &  W.  194;  HoOier 
T.  Laurie,  3  C.  B.  334. 

(tt)  Winter  f.  Bartholomew,  11  Ezoh.  704. 

(u)  Crump  y.  Day,  4  C.  B.  760. 

(M)  HoUon  T.  Guntrip,  6  Dowl.  130 ;  8  M.  &  W.  145. 
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creditor, (0  tfaoagh  before  any  claim  inade;(*)  or  bvdeliTenng 
part  of  the  goods  to  the  claiixiant,(*)  or  by  tatdng  goods 
under  distress  for  rent,(^)  or  by  giving  pr^redence  to  one 
JL  fa,  over  another.(^)  Nor  will  tiie  court  interfere  if  the 
sheriff  is  interested  (as  the  undersheriff  for  his  c]ient,)(*)  or 
officiously  favours  a  claimant ;(')  or  acoepts  an  indemmty;(') 
or  has  been  guilty  of  ne^lect,(*)  as  b;^'  not  inquiring  into  the 
claim,  and  whether  it  is  to  be  perasted  in  ;  (^*)  or  by  not 
looking  at  the  date  of  a  bill  of  sale ;  (")  or  by  trying  to 
negotiate  with  the  party.(^*) 

(c)  The  application  for  the  order.'] — ^Thc  a]^1ication  b 
made  either  to  the  court  or  a  judge.  If  there  are  two  writ* 
of^.  fa.  issuing  from  different  courts,  the  application  must  be 
made  to  each  court.  (")  The  application  must  be  madepromptly 
after  hearing  of  the  claim,P*)  unless  under  special  drcom- 
stances  ;(")  otherwise  the  sneriff  may  have  to  pay  the  costs 
of  the  parties. (")    Eight  days  have  been  held  too  late.(^') 

There  must  be  an  affidavit  stating  the  seizure  and  claxm,(^) 
which  must  set  out  all  the  grounds  of  the  application ;(")  but 
it  need  not  negative  collusion.  (**) 

The  order  may  be  made  by  consent,  in  wbidi  case  it  is 
binding,  though  the  judge  had  no  jurisdiction. 

(1)  Anduraon  t.  CaOoway,  1  Or.  &  M.  182;  1  DowL  636. 

(>)  Ibid.;  Scottw,  LawM,  2  C.  M.  &  B.  289 ;  4  BowL  259 ;  irsfaiKl 
T.  Bushelly  6  Dowl.  147. 

O)  Braine  ▼.  Hunt,  2  Cr.  &  M.  418;  2  DowL  39L 

(«)  Haytham  t.  Bush,  2  DowL  641;  id,  1S9,  227. 

(*)  Pay  y.  Waldoek,  1  Dowl.  523 ;  id.  369. 

(•)  Duddin  t.  Long,  1  Bing.  N.  C.  3  DowL  139;  1  Se.  281 ;  OdUr 
T.  Bower,  4  Dowl.  606 ;  1  Ear.  &  W.  650. 

(0  Cox  T.  Balne,  2  D.  &  L.  718. 

(«)  OBtler  ▼.  Bow«r,  4  DowL  605;  Levy  v.  Champneft^  2  DovL 
454 ;  Crossley  v.  Ebera,  1  Ear.  ft  W.  216. 

(•)  Brackenbury  ▼.  Laurie,  3  DowL  180;  Lewit  v.  /orcs,  S  H.  ft  W. 
203. 

(»«)  Bishop  ▼.  Hinxman,  2  Dowl.  166. 

(")  H  T.  ^Sheriff  of  Oxfordshire,  6  DowL  136. 

O*)  Mutton  1.  Young,  4  a  B.  371. 

Q*)  Bragg  y.  Hopkins,  2  DowL  15L 

0«)  Crump  ▼.  Day,  4  C.  B.  760;  MuiUm  t.  Foim^,  4G.  B.  371 
Barker  t.  Phipson,  3  Dowl.  590. 

(>•)  Dixon  T.  EnseU,  2  DowL  621 ;  id.  781. 
'   0")  ^^^  ^'  Overton^  2  M.  ft  W.  534;  6 Dowl.  599;  Saiiamm^- 
Claringbold,  2  Ear.  &  W.  87. 

[^^)  Ridgway  y.  Fisher,  3  Dowl.  567. 

r»)  Northeote  y.  Beauchamp,  1  M.  ft  8c.  154. 

n»)  Cooke  y.  Alien,  2  DowL  11 ;  1  Or.  ft  M.  542. 

[*•)  Dominger  y.  Binxman^  2  DowL  424;  id,  609. 
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(d)  Showing  cause.'] — ^The  only  party  entitled  to  sbow 
cause  is  the  party  called  upon  by  the  rule,(*)  though  the 
party^s  8ssignees,(*)  and  even  the  creditors'  assignees,  for 
the  official  assignees  who  were  serred  with  the  rule,  have 
been  heard. (*)  On  showing  cause,  it  seems  an  affidavit  must 
be  produced  by  the  claimant,  setting  forth  the  grounds  of 
his  claim,(^)  though  it  need  not  be  made  by  himself  ;(^)  and 
it  may  be  sworn  at  any  time  before  cause  shown. (*)  The 
claimant  need  not  take  office  copies  of  the  applicant's  affi- 
davits. (')  If  the  claimant  do  not  appear,  his  claim  is  barred 
as  against  the  sheriff,  though  not  as  against  the  execution  cre- 
ditor. (')  If  the  execution  creditor  fail  to  appear,  his  claim  is 
barred  as  against  the  sheriff,  and  the  latter  will  be  directed  to 
withdraw  from  possession  or  pay  the  proceeds  to  the  claim- 
ant. (')  If  once  allowed  to  withdraw,  the  sheriff  cannot  be 
made  to  re-enter  after  goinn:  out  of  office.  (")  If  neither  the 
claimant  nor  execution  creaitor  appear,  the  sheriff  may  pay 
himself  his  poundage  and  withdraw  from  possession. 

The  judge  or  court  may  dispose  of  the  claim  in  a  summary 
way,  with  the  consent  of  the  claimant  and  execution 
creditor,(**)  and  there  can  be  no  appeal  against  such 
decision.  (") 

If  the  rule  is  discharged,  the  sheriff  will  be  entitled  to  a 
reasonable  time  to  return  the  writ.(") 

(e)  The  order,] — If  the  court  or  iudge  be  of  opinion  that 
it  is  a  proper  case  for  interfering,  then  an  issue  is  directed 
or  an  action  against  the  sheriff  allowed  to  be  defended  by 
one  of  the  claimants  ;(**)  or  if  an  action  has  been  already 

(»)  Clarke  v.  Lord,  2  Dowl.  56. 

(«)  Kirk  V.  Clarke,  4  Dowl.  363. 

(»)  Ibbotton  T.  Chandler,  9  Dowl.  250. 

0)  Powell  V.  Leek,  3  A.  &  E.  315 ;  4  N.  ft  M.  852. 

?»)   W^Bterv.  DelafieUl,  7  C  B.  187. 

(•)  Brame  t.  Hunt,  2  Dowl.  391. 

(7)  Mawn  ▼.  Redehaw,  2  Dowl.  595. 

(«)  Botclder  r.  Smith,  1  Dowl.  417 ;  Perkins  ▼.  Burton,  2  Dowl. 
108  ;  3  Tvr.  51,  52 ;    Ford  v.  Dilly,  5  B.  &  Ad.  885. 

(•)  Doble  V.  Cummine,  7  A.  ft  E.  580;  2  N.  &  P.  675;  Evtleigh 
▼.  Snliabunj,  3  Binff.  N.  C.  298 ;  5  Dowl.  424.  But  see  Dotmiyer 
T.  Hinxman,  2  Dowl.  424. 

(i»)  WiUofi  ▼.  Chambers,  3  Dowl.  12. 

("5  1  ft  2  Will.  4.  c.  68,  R.  1;  CurUwis  t.  Pocock,  6  Dowl.  381 ; 
Forar.  Haynton,  1  Dowl.  357. 

( W)  Shortridge  r.  Yovnj,  12  M.  ft  W.  6 ;  1 D.  ft  L.  416. 

(»V  ^'  ▼•  Sheriff  of  Herifordshirt,  5  DowL  144. 

(»*)  Harrison  i,  V^right,  13  M.  ft  W,  816;  2  D.  ft  L.  695;  il/&» 
T.  Gibbons,  2  Dowl.  292;  id,  69;  Slowman  v.  backf  3  B.  &  Ad.  103. 

[C.  L. — vol.  ii.]  4  L 
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brongbt  against  the  sheriff^  will  direct  it  to  be  stayed,  and 
order  the  goods  or  proceeds  to  be  dealt  with.(*)  When  an 
issoe  is  directed,  the  claimant  is.  generally  made  the  plaintiff 
<^  the  issue,  and  the  execution  creditor  the  d^endant  ;(*^ 
and  the  plaintiff,  as  in  ordinary  actions,  may  be  called  on  to 
give  security  for  costs.  (') 

The  judge*s  order  may  be  reviewed  br  the  court,(*)  when 
the  court  may  amend  it  on  pavment  of  tiie  costs  (except  the 
sheriff  *s)  of  opposing  the  n]Je.(*^  If  the  trial  of  an  iasoe 
become  useless,  the  parties  should  apply  to  hare  the  ctrda- 
discharged.(*) 

(/)  Tlie  ustie."] — ^The  issue  must  be  in  the  form  directed 
by  the  order,  and  care  should  be  taken  in  so  framing  it  that 
evidence  of  material  points  may  not  be  excluded  at  the 
trial.C) 

(g)  CosU."] — ^The  costs  generally  are  stated  by  the  statute 
to  be  in  the  discretion  of  the  court  or  judge  makiDg  the 
order.  If  a  judge  made  the  order,  then  the  court  haa  no 
jurisdiction  as  to  costs. (*)  The  party  must  apply  to  the 
judge  or  court  by  whom  the  issue  was  directed  for  a  rule  or 
order  nisi  for  the  costs,  which  may  be  done  before  judgment  is 
actually  signed  ;  (*)  but  an  application  should  first  be  made  to 
the  opposite  party  for  these  costs.  (**)  The  successfol  party  is, 
however,  entitled  to  the  costs  of  applying  to  take  the  money 

(1)  Jbid.  See  Broum  v.  Ludham,  6  Sc  K.  B.  934. 

(<)  Bramidge  t.  Adahead,  2  Dowl.  69. 

(*)  Webaier  t.  Deta/leld,  7  C.  B.  187 ;    Wiaiami  v.  Crottlmff^ 

3  C.  B.  957. 

(M  Teffffin  r.  Lanqford,  10  M.  &  W.  656 ;  2  DowL  N.  S.  467 ; 
Webtter  ▼.  Delafield,  7  C.  fi.  187. 

(>)  TiUyard  t.  Cave^  6  Bing.  N.  C.  261 ;  8  Se.  511. 

(*)  Luckin  t.  Simpaon^  8  Sc.  511. 

(')  See  Gadsden  t.  Barrow,  9  £zch.  514,  where  the  ezecation 
creditor  was  entitled  to  set  up  a  prior  bill  of  sale ;  Linftei  v.  CAa^era^ 

4  Q.  B.  762,  where  the  plaintiff  could  not  dispute  the  banknipiey ; 
Lott  ▼.  Melville^  3  M.  &  Or.  40,  where  the  plaintiffs  (assigneo^  were 
bound  to  proTe  the  trading,  &c ;  Came  t.  Brice,  7  M.  ft  W.  1^ 
Belcher  t.  Patten,  6  C.  II.  608,  where  a  jua  tertii  could  not  be  set 
up ;  Rogera  v.  Kenney^  9  (^  B.  592,  where  the  claim  was  prored  l^ 
showing  a  lien ;  Edioarda  y.  Matthawa^  16  !«.  J.  291  £zch.,  where 
the  ri};ht  to  begin  was  in  dispute;  Coola  t.  Braham^  3  I^ch.  183,  as 
to  admissions  ^  an  assignor  of  the  goods. 

r*)  AJarka  t.  Ridgway,  1  Exch.  8 ;  Burgh  t.  Schqfield,  9  M.  &  W. 
8;  2  Dowl.  N.  S.  261. 
(•)  Ibid,:  Bland  t.  Delano,  6  Dowl.  293. 
(i»)  Bover  ?.  Bramridge,  2  Do«l.  213  ;  Sealea  t.  Sargeaar,  3 
Dowl.  707. 


478; 


XNTBSPLBADSB.  929 

out  of  court,  or  to  have  the  goods  delivered  to  him,  though 
he  has  not  previously  appli^  for  the  consent  of  the  other 
party.  r>)  An  affidavit  in  support  of  the  application  to  the 
court  should  be  intituled  in  the  original  cause.  (*) 

If  the  claimant  has  not  appeared  to  show  cause,  the  court 
or  judge  cannot  order  him  to  pay  the  costs  of  the  appli- 
Gation.(*)  So,  if  the  execution  creditor  do  not  appear,  it 
seems  he  cannot  be  made  to  pay  the  claimant's  costs.(*) 
The  claimant,  will,  however,  be  made  to  pay  the  execution 
creditor's  costs,  when  the  former  abandons  his  claim,(*)  or 
neglects  to  pa^  monev  into  court  as  ordered.  (*)  So,  the 
execution  creditor  will  be  made  to  pay  the  claimant's  costs, 
if  he  abandon  his  claim.(') 

The  costs  of  an  issue,  or  of  several  issues,  when  nothing  is 
■aid  about  them  in  the  order,  follow  the  event  as  in  ordinary 
cases,  and  are  paid  by  the  unsuccessful  party,  (*)  though  the 
order  mav  have  been  made  by  a  judge  at  chambers  with 
consent.  (*)  The  assignee  of  a  bankrupt,  if  unsuccessful, 
must  pay  the  costs  as  in  other  cases.  (") 

Co»U  of  the  sheriff,'\ — ^As  the  remedy  by  an  interpleader 
issue  is  deemed  for  the  protection  and  benefit  of  the  sheriff, 
he  is  not  generally  allowed  his  costs  of  the  application  for 
the  order  ;  (")  unless  the  conduct  of  the  claimant  is 
▼exatiouSfC)  or  the  claimant  seeks  to  open  the  rule  or  order 
mAde,  without  any  fault  of  the  8herifi*.(^  Where  the  sheriff 
bad  delayed  the  application  while  the  parties  were  nego- 
tiating, and  the  claimant  afterwards  abandoned  his  chum, 


(*)  Meredith  t.  Hogen,  7  Dowl.  596;  ibid,  319. 

(>)  EUioU  T.  Sparrow,  1.  Har.  &  W.  370;  Levi  t.  Ayle,  2  Dowl. 
N.  S.  932 

'(»)  Grazehrook  t.  Pickford,  10  M.  &  W.  279 ;  2  DowL  K.  S.  249. 

(«)  Swaine  t.  Spencer^  9  Dowl.  347;  Beawiek  t.  Thomai. 
6  Dowl.  458 ;  Glazier  t.  Cooke,  6  N.  &  M.  680. 

(M  WaU  ?.  Hopkine,  3  Dowl.  346. 

(•)  Scales  T.  Sargeton,  3  Dowl.  787;  4  Dowl.  232. 

(>)  DaJl>be  y.  Bumphrtee,  1  Blng.  K.  C.  412 :  3  DowL  377, 

(•)  Bowen  t.  Bramridge,  2  Dowl.  213 ;  Staley  v.  Bedwell,  10 
A.  &  E.  145 ;  see  also  ante,  p.  436. 

(•)  Matthewa  ▼.  Sima,  4  Dowl.  234. 

(*•)  MelviUe  t.  SmarL  3  M.  &  Gr.  57 ;   3  Sc.  K.  B.  357. 

(")  Bowdler  t.  SmUh,  1  Dowl.  418;  ibid.  430,  520,  528;  Scales 
V.  Sargeaon,  4  Dowl.  232. 


(M)  Cox  ▼.  Fetm,  7  Dowl.  50. 
(»)  BriarU  t.  7Am,  1  Dowl.  428  ;  bat  it  is  otherwise  if  the  time  is 
merely  enlvged,  Tiilyard  t.  Cave,  6  fiing.  N.  C.  261 ;  8  So.  511. 
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each  was  made  to  pay  his  own  008t8.(')      Though   the 
claimant  does  not  appear,  this  is  no  ground  for  giTinir  the 
sheriff' his  costs.  (*)    Nor  can  the  Bhenfi*inclade  the  coats  of 
the  interpleader  rule  in  the  levy/')    If  he  has  allowed  an 
attachment  to  issue  for  not  retummg  the  writ,  the  rule  may 
be  made  absolute  on  his  paying  the  costs  of  the  attach- 
mcnt.(*)     If  the  rule  or  summons  is  dischanzed,  the  sheriBT 
is  often  made  to  pay  the  costs,  especially  if  he  has  shown 
want,  of  promptitude  or  vigilance. (*)     Where  the  sheriff* 
had  made  the  landlord  a  party  to  the  rule,  he  was  ordered 
to  pay  the  rent  to  the  latter,  on  security  being  given  at  the 
sherifi'^s  expense,  and  also  the  landlord*8  costs  of  the  appli- 
cation. (•) 

The  sheriff^s  claim  to  poundage  depends  on  the  legality  of 
the  seizure,  (^)  and  he  is  generally  oraered  to  pay  ^e  whole 
proceeds  into  court  without  deduction,  to  abide  the  event  of 
the  issue  or  action.  (')    If  the  execution  creditor  succeeds  in 
whole  or  part,  then  the  poundage  fees  and  expenses  of  exocn- 
tion  will  be  payable,  or  a  proportion,  out  of  the  proceeds ; 
and  if  neither  the  execution  creditor  nor  the  claimant  appear, 
the  court  will  order  part  of  the  goods  to  be  sold  to  pay  the 
poundage  fees  and  expenses.  (*)     Where  the  shei^  is  oraered 
to  keep  possession  or  goods,  &c.,  after  the  order  of  inter- 
pleader IS  made,  he  seems  entitled  to  be  paid  the  costs  of 
doing  so  by  the  losing  party,  (**)  especially  if  he  thereby  acts 
outof  his  ordinary  duty  for  the  benefit  of  both  the  parties.^*) 
So,  he  is  allowed  his  costs  of  selling  the  goods,  &c.,  by  order 
of  the  court.  (") 


(»)  Dixon  J,  Ensell,  2Dowl.  621. 

(5  JonM  T.  UwU,  8  M.  &  W.  264;  9  Dowl.  652. 

(0  Hammond  v.  Nairn,  9  M.  ft  W.  221. 

h)  Almorey,  Adeane,  3  Dowl.  408. 

(B)  Bishop  T.  Hinxman,  2  Dowl.  166;  Clarke  v.  Lord^  2  DovL 
227 ;  Be  Sheriff  of  Oxfordshire,  6  Dowl.  136. 

(«)  Clarke  ▼.  Lord,  2  Dowl.  227. 

(')  Barker  v.  Dyties,  1  Dowl.  169. 

(«)  Ibid,;  Clarke  ▼.  Chetwode,  4  Dowl.  635. 

(•)  Eveleigh  t.  Sahbury,  3  Bing.  K.  C.  298 ;  5  Dowl.  369. 

0»)  Dabbs  T.  Humphries,  1  Bing.  N. C.  412 ;  3 Dowl. 377;  Scabs 
T.  Saroeson,  4  Dowl.  231 ;  Armitage  ▼.  Foster,  1  Har.  &  W.  20S  : 
Gaskell  ▼.  Sefion,  14  M.  &  W.  802;  3  D.  &  L.  267. 

(»»)  Underden  t.  Burffess,  4  Dowl.  10 1 

(^s)  Broume  t.  Delano,  6  Dowl.  293 ;  D<ibbsr,  Humphries^Z  DovL 
377 ;  1  Hodg.  4 ;  West  ?.  Rotheram,  2  Bing.  N.  C.  527. 
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CHAPTER  XXXI. 


PROCEEDINGS  IN  EJECTMENT. 


I.  EjBOTlCBMT  DT  ObDINABT  CasES. 


1.  Nature  of  •ction. 

Cd)  Jaciidictiaa  of  court. 

2.  The  writ 

(a)  Form  of  writ. 

(6)  IndonemoDt  on  writ. 

(c)  Direction  of  writ. 

(<Q  Teste  of  writ. 

{e)  Description  of  property. 

3.  Service  of  writ. 

(a)  Within  what  time. 
(6)  How  serrice  made. 

(c)  Vacant  poeseesion. 
(cQ  Where  tenant  abroad, 
(e)  In  case  of  Innacj,  bank- 

niptej,  Ac* 

4.  Tlie  appearance. 

(a)  Appearance  hj  defen- 
dants. 

h)  Notice  to  landlord. 

c)  Appearance  bj  person  not 
named  in  writ. 

(d)  Striking  ont  appearance. 

5.  Of  definices. 

(a)  Defence  by  landlord. 
(b^  Notice  limiting  defisnce. 
(c)  Service  of  notice. 

(df)  Limitation  by  conrL 

(b)  Aa  between  joint  tenants, 

&C. 

6.  Judgment  by  default  of  appear- 

ance, snd  in  case  of  limited 


? 


defence. 


8 


4l3 


^a)  Judgment — how  signed. 

(b)  Form  of  judgment  for  all 
the  land. 

(c)  Form  of  judgment  for 
part. 

(d)  Setting  aside  judgment. 

7.  Incidental  proceedings  by  either 

party, 
(a)  Particulars  of  breaches. 
(6)  Security  for  costs. 

Se)  Discontinuance. 
(Q  Confession. 

(s)  Staying         proceedings 
where  ejectment  by  mort- 
gagee. 
(/)  Death   of    party  before 
judgment. 

8.  The  issue. 

(a)  Issue  where  defence 

whole. 
(6)  Issue  where  defence 

part. 

(e)  Special  case. 

9.  The  trial 

(a)  Within  what  time. 
(6)  Default  to    proceed 

trial. 
(e)  Judgment  in  such  case. 

(d)  Place  of  trial. 

(e)  Non-appearanoe  at  trial. 
(/*)  Questions  tried. 
{g)  Verdict 


to 


to 


to 
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(h)  Mesne  pro6ts. 
(i)  Form  of  verdict, 
(ib)  Costs. 

(/)  Death    of    party     after 
verdict. 
10.  Judgment  and  execatioD. 

(a)  Jadgment ;     how     and 
when  signed. 


(6)  What  writs  may  ii 

(c)  Teste  and  return  of  writ. 

(d)  Execution     of     habere 
JaeioM  potteukmem. 

(f )  Forms  of  writs  of  eseco- 
tion. 
11  Error. 


II.  Proceedings   where    EjEoniEirr  is   bt   Lahduibd    for 

FoBFErrURB  BT  XON-PATVEMT  OP    RkNT    WHKBB    TBERB  IS 

NO  Sufficient  Distress  oh  tub  Pbbbuses. 


(a)  When   proceedings  may 

be  taken. 
(6)  Service    or    affixing    of 

writ, 
(c)  Payment  of  arrears. 


(<0  Judgment,  &c. 

(e)  Proceedings  by  tenant  in 

equity. 
C/)  Costs. 


III.  Proceedings  where  Ejectment  is  by  Lahdlobd 

Determination  of  Term. 


(a)  Notice  requiring  tenant 

to  find  bail. 
(&)  In  what  cases  may  be 

served, 
(c)  Form  of  notice. 
{d)  Bail, 
(e)  Default  to  find  bail. 


(/)  FofiD  of  judgment    in 

case  of  defaiQt. 
(S)  Trial. 

(A)  Stayinj;  execntion,  &c 
(»)  Recognizances  and 

rities  ;  how  Xo  be  taken. 


IV.  Action  fob  Mbsnb  Profits. 
(a)  Nature  of  action.  |         (&)  Amount  of  damages. 


I.  Ejectment  vs  Ordinary  Cases. 

1.  Nature  of  the  Action, 

Ejectment  is  now  the  only  action  for  the  specific  recoTery 
of  land. 

(a)  Jurisdiction  of  court  over  proceedings'] — Previous  to 
the  passing  of  the  Common  Law  Procedure  Act,  1854,  the 
proceedings  in  the  action  commenced  by  the  service  upon 
the  persons  in  possession  of  the  premises  of  a  declaration,  in 
which  a  fictitious  lease  to  an  imaginary  plaintiff  was  stated, 
and  it  was  alleged  that  he  had  entered  and  been  ousted  by  an 
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imac^nary  defendant,  and  of  an  accompanying  notice 
req|iiiriog  tlie  persons  serred  to  appear  and  defend  the 
actioa.  This  declaration  and  notice  are  now  aboliahed,  and 
the  endre  proceedings  altered  and  improved  by  the  Common 
Law  Procedore  Acts,  and  the  rules  of  court ;  but  it  is  pro- 
vided by  the  act  of  1852,  s.  221,  that  *•*•  the  several  courts 
and  the  judges  thereof  respectively  shall  and  may  exercise 
over  the  proceedings  the  like  jurisdiction  as  heretofore 
exercised  in  the  action  of  ejectment,  so  as  to  insure  a  trial 
ckf  the  title  and  of  actual  ouster,  when  necessary  only, 
and  for  all  other  purposes  for  which  such  jurisdiction  may  at 
present  be  exercised,  and  the  provisions  of  all  statutes  not 
inconsistent  with  the  provisions  of  this  act,  and  which  may 
be  applicable  to  the  altered  mode  of  proceeding,  shall  remain 
in  force  and  be  applied  thereto.''  It  has  been  said  that  the 
court  exercises  an  equitable  jurisdiction  over  the  proceedinss 
in  an  action  of  ejectment,  which  may  be  said  to  be  peculiarly 
its  own  creature.  (*) 

2.  The  Writ. 

« 

7^  writ.'] — By  the  Common  Law  Procedure  Act,  1852, 
8.  148,(')  it  is  enacted,  that  *^  instead  of  the  present  pro- 
ceeding by  ejectment,  a  writ  shall  be  issued."  Sect.  159 
provides,  thAt  '^  the  writ  shall  state  the  names  of  all  the 
p^sons  in  whom  the  title  is  alleged  to  be,  and  command  the 
persons  to  whom  it  is  directed  to  appear  within  sixteen  days 
after  service  thereof  in  the  court  m>m  which  it  is  issued,  to 
defend'  the  possession  of  the  property  sued  for,  or  such  part 
thereof  as  ther  may  think  fit,  and  it  shall  contain  a  notice 
that,  in  default  of  appearance,  they  will  be  turned  out  of 
poflfieasion.'' 

By  landlord  for  recovery  of  lands  not  in  London  or 
Middletex.'] — By  the  Common  Law  Procedure  Act,  1852, 
8.  217,  it  b  provided,  that  *^  in  all  actions  of  ejectment  here- 
after to  be  brought  in  any  of  her  Majesty's  courts  at  West- 
minster, by  any  landlord  against  his  tenant,  or  against  any 
person  claiming  through  or  under  such  tenant,  for  the 
recovery  of  aii^  lands  or  hereditaments  in  any  county,  except 
I^ndon  or  ]m<)dlesex,  where  the  tenancy  shall  expire,  or 


P)  Per  Bayley,  J.,  in  Thrmtout  y.  Shmton,  10  B.  &  G.  111. 
(*)  Thii  does  not  apply  to  actions  commenced  before  the  act 
into  operation,  Doe  d.  smith  t.  Aoe,  9  Ezch.  127. 
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the  right  of  entry  into  or  upon  such  lands  or  hereditameBts 
shall  accrue  to  suoh  landlord,  in  or  after  Hilary  or  Trinity 
terms  respectiyely,  it  shall  be  lawful  for  the  daimant  in 
such  action,  at  any  tjjime  within  ten  days  after  such  tenancy 
shall  expire,  or  right  of  entry  accrue  as  aforesaid,  to  serve 
a  writ  in  ejectment,  in  the  form  contained  in  the  schedule  A 
to  this  act  annexed,  marked  No.  13,(*)  except  that  it  shall 
command  the  person  to  whom  it  is  directed  to  appear,  within 
ten  days  after  service  thereof,  in  the  court  in  which  such 
acdon  may  be  brought." 

(a)  Form  of  writ,'] — ^The  writ  must  be  in  the  form  con- 
tained in  the  schedule  (A)  No.  13,  to  the  Common  Law 
Procedure  Act,  1852,  annexed;  care  should  be  taken,  where 
the  case  is  within  the  217th  section  of  the  act,  to  substitute 
'*  ten  ^'  for  "  sixteen  "  days  in  the  command  to  appear.  The 
following  is  the  form  so  prescribed : — 

VioroRiA,  &C.,  to  X.  Y.  Z.  and  all  persons  entitled  to  defend  the  pas- 
BBBsion  of        ,  [deteribe  the  prcpertjf  wUh  reasonaUe  oerfotn^j  in  the 
pariah  of        ,  in  the  oounty  of        ,  to  the  posMssion  whereof  A.  B.  and 
G.,  lome  or  one  of  them  claim  to  be  [or  to  liave  been  on  andamoe  ^e 
day  of  ,  ▲•D.         ]  entitled,  and  to  eject  all  other  peiBoos  there- 

from :  These  are  to  will  and  command  yoo,  or  each  of  you  as  deny 
the  alleged  title,  within  sixteen  days  after  senrioe  hereof,  to  appear  in 
our  Court  of  ,  to  defend  the  said  piT>pert7,  or  such  part  thereof 

as  jon  maybe  advised,  in  default  whereof  judgment  may  be  signed,  and 
yon  turned  out  of  possession. 

(h)  Indonement  on  tprit.'] — ^The  name  and  abode  of  the 
attorney  issuing  the  writ,  or,  if  no  attorney,  the  name  and 
residence  of  the  party,  must  be  indorsed  thereon  in  like 
manner  as  enacted  by  the  Common  Law  Procedure  Act, 
1852,  with  reference  to  the  indorsements  on  a  writ  of 
summons  in  a  personal  action ;  and  the  same  proceedings  nuy 
be  had  to  ascertain  whether  the  writ  was  issued  by  the 
authority  of  the  attorney  whose  name  was  indorsed  thereon, 
and  who  and  what  the  claimants  are,  and  their  abode,  and 
as  to  staying  the  proceeding  upon  writs  issued  without 
authority,  as  m  the  case  of  writs  in  personal  actions.(')  The 
'  practitioner  is  therefore  referred  tor  the  practice  upon  this 
point  to  ante^  p.  87,  where  the  subject  is  treated  of. 


|Ji 


Bw  infra, 

C.  L.  P.  Act,  1852, 8. 159. 
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(c)  Direction  o/writ.'] — The  writ  must  be  directed  to  the 
persons  in  possession  by  name,  and  *•*•  to  all  persons  entitled 
to  defend  tne  possession  of  the  property  claimed."(0  ^^ 
christian  as  well  as  the  surname  of  the  tenant  should  be 
inserted  where  it  can  be  ascertained. (')  Under  the  old 
practice  it  was  held  that  a  notice  directed  to  the  ^^  assignees 
and  personal  representatives*^  of  a  deceased  tenant,  without 
naming  them,  was  good.(') 

(^d)  Teste  o/writ.'] — The  writ  must  bear  teste  of  the  day 
on  which  it  is  issued. (^) 

(e)  Description  of  property,'] — ^The  property  must  be 
described  in  the  writ  with  reasonable  certunty.(^)  But 
want  of  reasonable  certainty  in  the  description  of  the  property 
in  the  writ  does  not  nullify  it,  but  is  only  eround  for  an  ap- 
plication to  a  judge  for  better  particulars  of  the  land  claimed, 
which  a  judge  has  power  to  give  in  all  cases.  (*) 

8.  Service  of  Writ 

(a)  Within  what  time,] — ^The  writ  remains  in  force  for 
three  months  od1v,(^)  and  it  must  therefore  be  served  within 
that  time.    Service  on  a  Sunday  is  bad.(') 

(b)  How  service  made,] — Save  where  otherwise  ordered 
'  by  the  court  or  judge,  or  in  the  case  of  vacant  possession, 

the  writ  is  served  in  the  same  manner  as  an  ejectment  under 
the  old  practice.(*)  A  copy  of  the  writ  should  be  served  on 
each  of  the  tenants  in  possession.  (^^')  Service  on  one  of 
several  joint  tenants,  if  all  be  namea  in  the  writ,  is  suffi- 
aent.("^  Where  a  firm  is  in  possession,  it  is  enough  if 
service  oe  effected  on  the  acting  partner ;(")  and  service  on 


(»)  C.  L.  P.  Act,  1862,  8.  148. 
(<;  Doe  eZ.  Smith  t.  Roe,  6  Dowl.  629. 

(*)  Harrinatoti  t.  Aetigneet  ^.  of  Bytham,  2  C.  L.  B.  1033 ; 
ha  see  Doe  a,  St.  Margaret  ▼.  Roe,  1  Moore,  113. 
(«)  C.  L.  P.  Act,  1852,  s.  148. 

Ilnd. 

Ibid,  8. 175;  see  Doe  d.  Saxton  t.  Turner^  11  C  B.  896. 


I  Be 


C)  C.  L.  P.  Act,  1852,  8.  169. 

(•3  -  -  - 


Doe  d.  Warren  t.  Roe,  8  D.  &  B.  342. 
[•)  C.  L.  P.  Act,  1862,  8.  170. 
'»•)  Doe  d.  Lord  Darlington  v.  Cook,  4  6.  &  C.  259. 
''")  Doe  d.  Rennet  v.  Roe,  7  C.  B.  137 ;  Doe  d.  Brady  ?.  Roe, 
10  C.  B.  668. 
(»)  Doe  d.  Overton  r.  Rot,  9  Dowl.  1039. 
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one  of  two  oo-ezecntors  in  poflBeaaon  of  the  premises  is 
ffood.(^)  The  serrioe  should  be  personal  on  the  tenant  or 
his  wife.  In  the  former  case  the  service  may  be  anywhere.  (') 
In  the  latter  it  must  be  on  the  premises,  or  at  the  hnsband^s 
dweUinff-hoose  or  place  of  business-C)  It  has  been  cjues- 
tioned(^  whether  it  is  necenarv,  under  the  new  practice  as 
under  the  old,  that  the  writ  should  be  explained,  or  read 
over  and  explained,  at  the  time  of  sendee.  (*)  If  the  party 
served  refuse  to  listen,  or  turn  out  the  person  ejecting  the 
service,  or  leave  the  place,  he  ought  to  explain  it  in  a  loud 
Toice.(')  If  the  tenant  be  an  attorney  no  explanation  is 
necessary ;  (')  but  in  other  respects  the  service  mnst  be  the 
same  as  m  ordinary  cases.(*)  The  service  in  some  cases  ma^ 
be  sufficient  without  manual  delivery,  as  where  the  person  is 
turned  out  of  the  house  while  explaining  it  to  the  tenant,  and 
thrusts  the  writ  under  the  door.(*)  And  where  neither  the 
tenant  or  his  wife  were  at  home,  and  the  service  was  effected 
on  his  servant  or  child,  or,  it  seems,  any  other  person,  and 
it  afterwards  appeared  that  the  tenant  received  the  document 
in  due  time,  it  was  held  sufficient  service  of  the  declaration, 
and  would  therefore  appear  to  be  sufficient  service  of  the 
writ.(^*)  But  in  such  a  case  judgment  cannot  be  signed 
without  a  rule  of  court  or  judge  s  oraer  for  that  purpose.  (") 
The  neglect  to  read  or  expliun  the  writ  is  a  mere  irregularity, 
and  may  be  waived.  (") 

(c)  Service  in  case  of  vacant  possesnonJ] — ^In  the  case  of 
vacant  possession,  service  may  be  effected  by  posting  a  copy 
of  the  writ  upon  the  door  of  the  dwelling-nouse,  or  other 
conspicuous  part  of  the  property.  (")  A  mere  discontinuance 

(*)  Do9 d.  Strickkmdr,  Roe,  4  D.  &  L.  431. 

(*)  Doe  d,  H<9M  t.  Roe,  8  C.  B.  770 ;  Doe  v.  Woodrvfe^  7  Dovl. 

n)  Doe  d,  Boyle  v.  Roe,  4  C.  B.  256;  Doe  d,  BoaUoU  v.  Aw. 
7  dowL  463. 

aSdwardt  t.  Griffith,  16  C.  B.  397. 
Doe  d.  Wado  t.  Roe,  6  Dowl.  61 ;  Doed,  CtOteUr.  Roe,  9 
1023. 
f*)  Doe  d.  Summer*  v.  Am,  6  Dowl.  662. 
Doe  d.  Portland  v.  Roe,  1  Dowl.  N.  S.  183. 


(M  Doe  d,  Portland  v.  Roe,  1  Dowl.  N.  S 
(*)  Doe  d.  Fowler  v.  Roe,  4  D.  &  L.  639. 
(>)  Doe  d.  Frith  v.  Roe,  3   Dowl.  669;  J 
owl.  306. 


Doe  d,  Naeh  v.  Roe,  8 

Dowl.  306. 

(!•)  Doed,  Kenrik  v.  Roe,  6  D.  &  L.  678 ;  Doe  d,  Emerson  r.  Roe, 
6  Dowl.  736. 

[")  Reg.  Gen.  Pr.  H.  T.  1863,  r.  112. 
»)  Edwards  v.  Griffith,  15  a  B.  397. 
»•)  C.  L.  P.  Act,  1862,  B.  170. 
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to  occap7  will  not  constitute  a  vacant  possession ;  the  pos- 
sefisioa  must  be  entirely  abandoned, (i)  or  the  premises  be 
incapable  of  occupation,  as  where  they  are  in  an  unfinished 
8tate.C) 

(d)  Where  tenant  abroad  or  evades  service,'] — Under  the 
old  practice,  where  the  court  were  satisfied  upon  affidayit 
that  due  diligence  had  been  used,  and  that  the  tenant  resided 
abroad,  or  had  absconded,  or  kept  out  of  the  way  of  being 
served,  they  granted  a  rule  nisi  that  service  already  efiecfcea 
on  the  attorney  of  the  defendant,  a  relation,  servant,  or  some 
other  person  on  the  premises,  or  by  posting  the  declaration 
on  the  door,  &c.,  should  be  deem^  good  service,  and  di- 
rected in  what  manner  the  rule  should  be  served ;  or,  where 
satisfied  that  the  person  served  was  an  agent  of  the  tenant 
for  the  purpose  of  receiving  service,  as  where  he  was  an 
attorney  or  broker,  and  the  Key  had  been  left  with  him,  the 
rule  was  absolute  in  the  first  instance. (')  Power  is  ex- 
pressly reserved  by  the  Common  Law  Procedure  Act,  1852, 
a.  170,  to  the  court  or  a  iudge  to  order  in  what  manner 
service  of  the  writ  should  be  effected,  and  such  power  will 
no  doubt  be  exercised  in  the  same  manner  as  Wore  the 
change  of  practice. 

(e)  Service  in  case  of  lunacy."] — Should  the  tenant  in  pos- 
session be  a  lunatic,  service  on  him  will,  notwithstanding,  be 
good.(*) 

Service  in  case  of  bankruptcy,] — Service  on  the  official 
assignee  of  a  bankrupt,  and  on  the  messenger  in  possession 
under  the  fiat,(')  or  on  one  of  the  assignees  who  is  stated  to 
be  tenant  in  possession,  (*)  is  good  service. 

Service  on  parish.] — In  ejectment  for  a  house  rented  by 
a  parish,  service  on  the  churchwarden  and  overseen  has 
been  deemed  Bufficient.(') 


f 


fi)  Doe  tL  Newman  t.  Roe^  2  Dowl.  899. 

N)  Doe  d.   SchovtU  t.  Roe,  3  Dowl.  691. 

(•)  Doe  d.  Chippendale  ▼.  Roe,  7  C.  B.  125 ;  Doe  d.  Watson  ▼. 
Roe,  6  C.  B.  521 ;  Doe  d.  Mather  v.  Roe,  6  Bowl.  652 ;  Doe  d. 
Seott  V.  Roe,  6  Biog.  N.  G.  207. 

{*)  Doe  d.  Gibbard  r.  Roe,  3  Scott.  N.  R.  363. 

(»)  Doe  d.  Baring  v.  Roe,  6  Dowl.  456. 

(•)  Doe  d.  Aak  v.  Roe,  6  Jur.  238. 

(0  Tupper  ?.  Doe,  Barnes,  18L 
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Service  on  holden  of  cJiapel.'] — ^If  the  chapel  is  vested  in 
the  minister,  the  service  should  be  upon  him ;  if  he  cannot 
be  found,  the  service  may  be  on  the  person  holding  the  keys, 
and  by  posting  a  copy  of  the  writ  on  the  chapel  aoor.(*) 

Service  on  corporations  and  companies.'] — In  ejectment 
against  a  corporation  aggregate,  service  on  the  mayor  or 
other  head  officer,  or  on  the  town-clerk,  clerk,  treasurer  or 
secretary,  as  the  case  may  be,  at  his  office  or  on  the  pre- 
mises, will,  in  analogy  to  the  service  of  a  writ  of  summons, 
in  general  suffice.  (')  If  the  act  incorporating  the  company 
authorizes  "  proceedings  '*  to  be  served  in  a  particular  way, 
the  service  may  be  effected  in  such  way.(')  Thus,  service 
on  the  secretary  of  a  railway  company  is  sufficient  service  on 
the  company  under  8  &  9  Vict.  c.  16,  s.  125. (*) 

Affidavit^  ^^c] — An  affidavit  of  the  service  of  the  writ, 
according  to  the  Common  Law  Procedure  Act,  1852,  and  a 
copy  thereof,  must  be  filed  to  entitle  the  claimant  to  sign 
juagment,  in  case  default  be  made  in  appearance  or 
defence.  (*) 

Affidavit  of  Service  of  Writ. 

In  the  [Q.  B.  or  "  C.  P."  or  •*  Exch.  of  P."] 

Between  A.  B.  and  G.  D.,    [atf  the  ffenont  named  tit 

torit  €u  e/otiiKiiite]  plaintiffs, 
and 
£.  F.  and  6.  H.,   [all  penom  to  wAom  writ 
directed]  defendants. 
I,  X.  Y.,  of  ,  gentleman,  make  oath  and  say — 

1.  That  I  did  on  tbo        day  of  ,  personally  serre  E.  F.,  one 

of  the  above-named  defendants,  with  a  tme  oopj  of  a  writ  of  ejectment, 
which  appeared  to  me  to  have  been  regularly  issued  out  of  and  under 
the  seal  of  thiii  honourable  court,  at  the  suit  of  the  above-named  plain- 
tiffs, against  the  above-named  defendants,  and  which  said  writ  bore  date 
the        duj  of  ,  A.D.  ,  and  on  which  said  writ  and  copy  an 

indorsement  was  made,  pursuant  to  the  statute  in  such  case  made  and 


(^)  Doe  d.  Scott  s.  Roe,  6  Dowl.  405;  see  also  Dickens  v.  Roe, 
7  Dowl.  121 ;  Doe  d.  Somen  v.  Roe,  8  DowL  292. 

O  Doe  d.  Coopers*  Company  v.  Roe,  8  Dowl.  134;  Do9  d. 
Fiaher  v.  Roe,  10  M.  &  W.  21 ;  Doe  t.  Roe^  1  DowL  23. 

(*)  Doed.  Mariynt  t.  Roe,  6  Scott.  610;  7  Will.  4  &  1  Vict,  c  73, 
8.  16. 

(«)  Doe  d.  Burgees  v.  Roe,  4  D.  &  L.  311. 

(*)  Hog.  Gen.  Pr.  H.  T.  1853,  r,  112. 
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provided,  and  a  true  copy  of  which  said  writ,  with  the  said  mdonement, 
is  hereto  anoexed,  marked  (A). 

2.  That  the  said  G.  D.,  at  the  time  of  the  said  senriee,  was  tenant 
ia  possesMon  of  [jNirl  of]  the  premises  described  in  the  said  writ 

Sworn,  &c  X.  Y. 

RuU  ffc»  where  personal  service  not  effected,"] — ^If  no  per- 
sonal service  has  been  efiected,  a  judge's  order  or  a  rule  of 
court  most  be  obtained  authorizinff  the  signinc^  of  judgment, 
and  a  duplicate  thereof  filed  together  with  the  writ.(0 

4.  The  Appearance, 

(a)  Appearance  by  defendants.'] — The  persons  named  as 
d^endants  in  the  writ,  or  either  of  them,  are  allowed  to 
appear  within  the  time  appointed  ;(^)  i,  e.,  in  ordinary  cases, 
sixteen  days  afler  service  of  the  writ.  A  tenant,  named  as 
defendant,  is  not  bound  to  appear ;(')  and  the  landlord 
cannot,  without  his  consent,  defend  in  his  name.(^) 

(6)  Notice  to  landlord.] — By  the  Common  Law  Procedure 
Act,  1852,  8.  219,  ^*  every  tenant  to  whom  any  writ  in 
ejectment  shall  be  delivered,  or  to  whose  knowledge  it  shall 
come,  shall  forthwith  give  notice  thereof  to  his  landlord,  or 
his  bailiff  or  receiver,  under  penalty  of  forfeiting  the  value  of 
three  years  improved  or  rack-rent  of  the  premises,  demised 
or  holden  in  the  possession  of  such  tenant  to  the  person  of 
whom  he  holds,  to  be  recovered  by  action  in  any  court  of 
common  law  having  jurisdiction  for  the  amount." 

The  notice  may  be  in  the  following  terms  :•— 

*  Take  notice  that  yon  will  receive  herewith  a  copy  of  a  writ  of  eject - 
Dcot,  which  has  bera  served  for  the  recovery  of  the  possession  of  the 
mesaiiage,  land,  and  premises  at  ,  of  which  I  am  [or  A.  B.  is] 

your  tenant.** 

(c)  Appearance  by  landlord  and  others  not  named  in  the 
trriL'] — Any  other  person  not  named  in  the  writ  will,  by 
leave  of  the  court  or  a  judge,  be  allowed  to  appear  and 
defend,  on  filing  an  affidavit  showing  that  he  is  in  possession 
of  the  land  either  by  himself  or  his  tenant. (*)  This  appHca- 
don  should  be  made  within  the  time  limited  for  the  parties 

C)  Beg.  Oes.  Pr.  H.  T.  1863,  r.  Ill 
(«)  C.  L.  P.  Act,  1852,  8. 171. 
(«)  RiffM  ▼.  fVronff,  Bsmes,  173. 
{*)  Janes  v.  Roe,  Barnes,  178. 
(»)  C.  L.  P.  Act,  1852,  s.  172. 

[C.  L. — ^voL  ii.]  4    H 
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named  in  the  wnt  to  i^pear.  To  entitle  a  penon  to  be 
admitted  to  defend,  he  must  be  in  poaBeasion.  The  law 
allows  one  who  is  in  by  a  tenant  to  come  in  and  deftsd, 
not  in  respect  of  his  having  a  right,  bnt  in  respect  of  his 
being  actually  in  possession  by  a  tenant  who  acknowledges 
him  as  his  landlora.(')  It  has  been  held,  on  the  constractioin 
of  this  statute,  that  a  primd  facie  case  of  legal  posseaaion  was 
sufficient  to  entitle  the  grantee  of  the  lessee  of  a  private  box 
in  the  Opera  House  to  appear  to  and  defend  an  action  of 
ejectment  for  the  recovery  of  the  theatre ;  bnt  that  a  party 
who  had  obtained  judgment  on  an  ejectment«again6t  the 
lessee,  but  had  not  been  put  in  possession,  was  not  so 
entitled. (*)  Where  a  party  satisfies  the  court  that  he  is  in 
possession  by  himself  or  his  tenant,  he  is  entitled  to  appear 
as  a  matter  of  right,  and  the  court  cannot  impose  any  con- 
dition.(')  Formerly  landlords  were,  by  the  11  Geo.  2, 
c.  19,  s.  13,  entitled  to  be  made  defendants  on  application 
to  the  court  to  stay  execution  against  the  casual  ejector,  and 
on  entering  into  tne  consent  rule,  and  numerous  deciskms 
were  given  as  to  the  parties  entitled  to  be  so  admitted  to 
defend.  The  language  of  the  two  acts  is  nearly  similar,  and 
the  cases  under  it  wifi  be  found  collected  at  2  Chit.  Arch. 
pp.  941,  942,  8ih  edit.  Any  person  appearing  to  defend  as 
landlord  in  respect  of  property,  whereof  he  is  in  possession 
only  by  his  tenant,  must  state  on  his  appearance  that  he 
appears  as  landlord. («)  By  Reg.  Gen.  H.  T.  1853,  r.  113, 
"  where  a  person  not  named  in  the  writ  of  ejectment  baa 
obtained  leave  of  the  court  or  a  judge  to  appear  and  defend, 
he  shall  enter  an  appearance  according  to  the  Common  Law 
Procedure  Act,  1852,  entitled  in  the  action  against  the  party 
or  parties  named  in  the  writ  as  defendant  or  defendant8,>and 
shall  forthwith  give  notice  of  such  appearance  to  the  plaintiff's 
attCMney,  or  to  the  plaintiff  if  he  sue  in  person.** 

Form  of  Appearance  by  Landlord. 

A  B.,  plaktiff,     I     E.  F.,  AttorDe7  for  C.  D.,  appetn  for  him  as 
and  >  landlord  \ct  X.  T.  appears  in  peraoD  aa  land- 

C.  D.,  defendant,  J  lord  of  the  premises]  sought  to  be  recovered  m 
this  action. 

If  the  landlord  appear  in  person,  his  address  should  be  heie  giTto. 
Entered  the        day  of  ,  a.  d 

(1)  Per  Manle,  J.,  in  Clarke  t.  Ardm,  16  C.  B.  262. 

(«)  Crofi  V.  Lumley,  4  £.  &  B.  608. 

(>)  BfUier  V.  UeredUh,  24  L.  J.  239,  Exch. 

(«)  a  L.  P.  Act,  1852,  a.  173. 
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Form  of  Notice  of  Appearance  by  Party  not  named  in  the 

Writ 

In  the  Ititle  o/cowiJ] 

Between  A.  B.  plaintiff, 
and 
C.  D.  deftndant. 

Take  notice  that  E.  F^  bj  leave  of  the  Honoorable  Mr.  Justice  [or 
**  BaroD  "]  ,  on  the        day  of  ,  appeared  to  thia  actioo. 

Dated  YooiB,  &&, 

To  Mr.  J.  S.,  X.  T.,  attorney  for  the  said  E.  F. 

Plaintiff's  attorney  [or  ''agent."] 

(d)  Striking  out  appearance."] — ^The  court  or  a  judge  has 
power  to  strike  out  or  confine  appearances  and  defences  set 
up  by  persons  not  in  possession  hy  themselves  or  their 
tenants.  (■) 

5.  0/ Defences. 

From  the  peculiar  nature  of  the  proceedings  in  ^ectment, 
there  being  no  declaration  there  can  be  no  plea.(s)  But  it 
is  open  to  a  party,  as  we  shall  see,  to  limit  his  defence  to  a 
part  only  of  the  premises  claimed. 

(a)  Defence  by  landlord.'] — ^Where  a  landlord  is  in  pos- 
session only  by  his  tenant,  his  defence  is,  by  the  Common 
Law  Procedure  Act,  1852,  s.  173,  limited  to  **•  any  defence 
which  a  landlord  appearing  in  ejectment  has  heretofore  been 
allowed  to  set  up,  and  no  other."  He  cannot  avail  himself 
of  every  defence  which  a  tenant  could  have  used  had  he 
defended.  (') 

(b)  Notice  limiting  defence,]^ Any  person  appearing  to 
the  writ  is  at  liberty  to  Limit  his  defence  to  a  part  only  of 
the  property  mentioned  in  the  writ,  describing  that  part 
with  reasonable  certainty  in  a  notice  intituled  in  the  court 
and  cause,  and  signed  by  the  party  appearing  or  his 
attorney.  An  appearance  without  such  notice  confining  the 
defence  to  part,  is  deemed  an  appearance  to  defend  for  the 


(*)  C.  L.  P.  Aot,  1852,  t.  76. 
(«)  Neave  t.  Avery,  16  C.  B.  328. 

(*)  See  Clarke  v.  Arden,  16  C.  B.  227 ;  Doe  v.  Birehmore^ 
9  A.  ft  £.  662;  X>O0  t.  Alford,  1  D.  ft  L.  470. 

4  m2 


942  THE  PR^OTICS  OF  TH£  COMKOH  LAW. 

whole. 0)  Want  of  *' reasonable  certainty'*  in  the  de- 
scription of  the  part  of  the  property  in  the  notice  does  not 
nullify  it,  but  is  ground  for  an  application  to  a  judge  for 
better  partioulars  of  the  land  defended.  (') 

Form  of  Notice. 

In  the  Q.  B.  ["  C.  P.,"  or  **Exch.  of  P."] 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  defenduL 

Take  notice  that  the  aboye-named  defendant  limits  his  defence  in 
this  action  to  a  part  only  of  the  property  mentioned  in  the  writ  in  this 
action,  and  sought  to  be  recovered  hweinf  and  that  soch  part  ooittists 
of  ,  [detcribing  the  part  with  reatunahk  eerfauity.] 

Dated,  &c.  Yonrs,  X  Y., 

To  Mr.  J.  S.,  Attorney  for  the  said  defendaoL 

Plaintiff's  attorney  [^or''  agent/'] 

(c)  Service  of  notice.'] — ^The  notice  confining  the  defence 
must  be  served  within  four  days  after  appearance  upon  the 
attorney  whose  name  is  indorsed  on  the  writ,  if  any ;  and,  if 
none,  it  must  be  filed  in  the  Master^s  office.  (') 


(d)  Limitation  of  defence  by  court.'] — ^The  court  or  judge 
has  power  to  confine  defences  set  up  by  persona  not  in  pos- 
session by  themselves  or  their  tenants.  (^) 


(e)  Notice  confining  defence  as  between  joint  tenanU^  tenants 
in  common  and  co-parceners,] — In  case  the  ejectment  is 
brought  by  some  or  one  of  several  persons  entiUed  as  joint 
tenants,  tenants  in  common,  or  co-parceners,  any  tenant  in 
common,  joint  tenant,  or  co-parcener  in  possession  may,  at 
the  time  of  appearance,  or  within  four  days  after,  mve  notice 
la  the  same  form  as  in  the  notice  of  a  limited  defence,  thai 
he  or  she  defends  as  such,  and  admits  the  right  of  the 
claimant  to  an  undivided  share  of  the  property  (stating 
what  share),  but  denies  any  actual  ouster  of  him  from  the 
property,  and  may,  within  the  same  time,  ^^  an  affidavit 
tatmg  with  reasonable  certainty  that  he  or  she  is  such  joint 
enant,  tenant  in  common,  or  co-parcener,  and  the  share  of 


(»)  C.  L.  P.  Act,  1862,  8.  174. 

(«)  Ibid.  8.  176. 

(»)  Ibid.  8.  174. 

(♦)  Ibid.  8.  176. 
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sadi  propertj  to  which  he  or  she  is  entitled|  and  that  he  or 
she  has  not  ousted  the  ckimant. 

Form  of  Notice  by  Tenant  in  Common* 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  P."] 

Between  A.  B.,  pUintifE^ 
and 
C.  D.,  defendimt 

Take  notice  that  the  aWe-named  defendant  defends  this  action  aa 
tenant  in  common  with  the  abore-named  plaintiff  of  the  property  men- 
tioned in  the  writ  herein,  and  for  the  recoverj  of  which  thia  action  ia 
farooi^ht,  and  that  he  admits  the  right  of  the  pUuntiff  to  one  undivided 
moiety  or  half  part,  the  whole  into  eqnal  moieties  to  be  dirided  [at  the 
eaat  mag  fte],  of  and  in  the  said  property,  bat  the  defendant  denies  any 
actoal  ooster  of  the  plaintiff  from  the  said  property. 

Dated,  &e.  Yoon,  &c, 

To  Mr.  J.  S.  X.  T.,  defendant's  attorney. 

Plaintiff's  attorney  {or  **  agent"] 

6.  Judgment  by  Default  of  Appearance^  and  in  ccue  of 

Limited  Defence. 

(a)  MHng  affidavit^  Sfn.  and  signing  Judgment.'] — ^In  case 
no  appearance  is  entered  within  the  time  appointed, 
or  if  an  appearance  be  entered,  but  the  defence  be  limited 
to  part  only,  the  plaintiffs  are  at  liberty  to  sign  a  judgment 
that  the  person  whose  title  is  asserted  in  the  writ  shall 
reoorer  possession  of  the  land,  or  of  the  part  thereof  to  which 
the  defence  does  not  apply.  (*)  Judgment  for  want  of 
appearance  or  defence,  wnether  limited  or  otherwise,  cannot, 
howerer,  be  signed  without  first  filing  an  afiidavit  of  the 
aenrice  of  the  writ,  according  to  the  Common  Law  Procedure 
Act,  1852,  and  a  copy  thereof;  or,  where  the  personal 
service  has  not  been  enected  without  first  obtaining  a  judge's 
order,  or  a  rule  of  court,  authorizing  the  signing  such  judg- 
ment, which  rule  or  order,  or  a  duplicate  thereof,  must  be 
filed,  together  with  a  copy  of  the  wnt.(') 

(J)  Form  of  judgment  for  aU  the  land.'] — Where  the 
judgment  in  such  case  is  signed  for  the  whole  of  the  premises 
claimed,  it  must  be  in  the  following  form  or  to  the  like  efiect, 


(>)  G.  L.  P.  Aet  1862.  s.  177. 
(«)  Beg.  Gsn.  B»  T.  1868,  r.  112. 
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such  form  bdng  prescribed  hy  the  Common  Lftw  Pxooednre 
Act,  1852,  ached.  (A)  14.(0 

In  the  Qaeen'B  Bench. 

The        day  of  ,  18     .    IDateqfwriL] 

LancaM%  \      On  the  daj  and  year  above  written,  a  writ  of  our  Ladj 

to  wU.  y  the  Qaeen  iasaed  forth  of  this  ooort  in  these  words,  ^»Mt 
is  to  say, 

Victoria,  by  the  grace  of  God,  [here  copy  the  vrii]  and  do  appear- 
ance  has  been  entered  or  defence  made  to  the  said  writ.  Therdbre  it  is 
considered  that  the  said  [here  ineert  the  names  qf  tkepereom  as 

whom  title  i$  aUeged  in  the  wrtt'\  do  recover  posMSsion  of  the  Und  in 
the  said  writ  mentioned,  with  the  appnrtmances. 

(c)  Form  of  judgvMnt  for  part  of  the  landJ] — ^Where  the 
defence  is  limited  to  part  only,  and  judgment  is  »gned  as 
to  other  part,  the  following  is  the  form  prescribed  by 
the  Common  Law  Procedure  Act,  1852,  sched.  (A)  15.(0 

In  the  Qneen^s  Bench. 

On  the  day  of  ,  ▲.d.  18     . 

Lanictuhire,  >      On  the  day  and  year  above  written,  a  writ  of  oar  Lady 

to  wit,  3  the  Qaeen  issued  forth  of  this  court,  in  these  words,  that 
is  to  say, 

ViCTOBiA,  by  the  grace  of  Qod,  [here  copy  ihe  writ]  and  C.  D.  baa, 
on  the         day  of  ,  appeared  by  ,  his  attorney,  [or  in 

person]  to  the  said  writ,  and  has  defended  for  a  part  of  the  Imd  is  tbs 
writ  mentioned ;  that  is  to  say,  [Aere  ttate  the  port"]  and  no  apperano 
has  been  entered,  or  defence  nilshde  to  the  said  writ,  except  as  to  the 
said  part.  Therefore  it  is  considered  that  the  sud  A  B.  [Ae  oiwBNnt 3 
do  recover  posseesion  of  the  land  in  the  said  writ  mentioned,  ezc^  the 
said  part^  with  the  appurtenances,  and  that  he  have  executioa  thereof 
forthwith ;  and  as  to  the  rest  let  a  jury  come,  &c 

(d)  Setting  aside  judgment'] — Notwithstanding  that  the 
judgment  was  regularly  signed,  the  court  or  a  judge,  under 
the  old  practice,  let  in  the  tenant  or  other  person  claiming 
title  to  defend,  upon  an  affidavit  of  merits,  or  that  he  belieTed 
there  was  a  good  defence,  if  such  application  were  made 
before  writ  of  possession  executed;  (■)  but  not  after  execu- 
tion, unless  a  strong  case  of  surprise  was  made  oat.(*)  If 
irregular  it  was  set  aside  on  the  application  of  the  landlord 


;«)  C.  L.  P.  Act,  1852,  8. 177. 
f»)  Ibid. 

r*)  Doe  d,  MaUarkejfr.  Roe^  11  A.  &  E.  33a 
[M  Afoson  T.  Hodgeon.  Barnes,  250;   Doe  d,  IttgrMm  ?.  Boe, 
11  Price,  807 ;  2  Chit  Arch.  936  n.  (•)  8th  edit 
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er  of  tlie  tenant,  provided  the  latter  had  appeared,  (i)    The 
practice,  it  would  appear,  is  still  the  same. 

7.  Incidental  Proceedings  by  eiiher  Party. 

(a)  Particulars  of  breaches  ofcotfenant.'] — ^Whcre  the  eject- 
ment is  for  a  forfeiture  bybreachesof  covenant  the  defen- 
diint  may,  by  application  to  a  judge,  obtain  an  order  for 
particulars  of  the  covenants  and  breaches.  (') 

(b)  Security  for  costs,"]  —  Where  the  plaintiff  is  mi 
infant, (')  or  resides  abroad,(^)  he  may  be  required  to  give 
security  for  costs.  And  by  the  Common  Law  Procedure 
Act,  1854,  8.  93,  ^^  if  any  person  shall  bring  an  action  of 
ejectment  after  a  prior  action  of  ejectment  for  the  same 
premises  has  been  or  shall  have  been  unsuccessfully  brought 
Dy  siich  person,  or  by  any  person  through  or  under  whom 
he  claims  against  the  same  defendant,  or  against  any  person 
through  or  under  whom  he  defends,  the  court  or  a  judge 
may,  if  they  or  he  think  fit,  on  the  application  of  the  defen- 
dant, at  any  time  after  such  defendant  has  appeared  to  the 
writ,  order  that  the  plaintiff  shall  give  to  the  defendant 
security  for  the  payment  of  the  defendant's  costs,  and  that 
all  further  proceedings  in  the  cause  shall  be  stayed  until 
■och  security  be  given,  whether  the  prior  action  has  been  or 
diall  have  been  disposed  of  by  discontinuance  or  by  nonsuit, 
or  by  judgment  for  the  defendant.^^  And,  if  the  costs  of  the 
former  action  are  unpaid,  the  court  will,  it  appears,  stay  the 
proceedings  in  the  second  action  until  the  plaintiff  pays 
them.C) 

(c)  Discontinuance  by  sole  claimant.']  —  The  claimant 
in  ejectment  is  at  liberty,  at  any  time,  to  discontinue 
the  action  as  to  one  or  more  of  the  defendants,  by 
^ving  to  the  defendant  or  his  attorney  a  notice,  headed 
m  the  court  and  cause,  and  si^ed  by  the  claimant  or  his 
attorney,  statins  that  he  discontmues  such  action,  and  there- 
upon the  defendant,  to  whom  such  notice  is  given,  is  entitled 

0)  Doed.  Vernon  v.  Am,  7  A.  &  £.  14;  Doe  d,  WiUiamwn  v. 
JRoe,  16  L.  J.,  Q.  B.  39. 

(«)  Doe  d,  Chad  i.  Roe,  1  £.  ft  B.  279. 

(>)  Throymorton  t.  Miller,  2  Str.  932 ;  Dm  d  RoberU  t.  Roberts. 
6  DowL  566.  ' 

(«)  Doe  d,  Hudson  v.  Jameson,  4  M.  ft  By.  670. 

(»)  Doe  d,  Brayns  t.  Bather^  12  Q.  B.  941. 
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to  and  ma^  forthwith  rign  judgment  for  coats  in  the  form 
contained  m  the  schedule  (A)  to  the  Common  Law  Pro- 
cedure Act,  1852,  annexed,  marked  Ko,  18,  or  to  the  like 
efiect.(>) 

Form  ofjudgmentl — ^The  following  is  the  form  of  judg- 
ment to  be  signed  in  such  case : — 

Id  the  Q.  B. 

On  the  d«7  of  ,  a.  d.  18    .     [^DtOe  <^wriL\ 

Lancoihire,  }      On  the  day  and  year  above  written,  a  writ  of  oar 
to  wit.      )  Lady  the  Qoeen  issaed  forth  of  this  ooort  in  these 
words,  that  is  to  say, 

Victoria,  by  the  grace  of  God  [Aere  copjf  tke  vrit^f  snd  C  D. 
haa,  on  the  day  of  ,  appeared  by  ,  his   attoney 

[or'^in  person**],  to  the  said  writ,  and  A.  B.  has  disoontiaiMd  tha 
action.  Therefore  it  is  considered  that  the  said  C.  D.  be  aoqoitted, 
and  that  he  reoover  against  the  said  A  B.  X  ,  for  his  coats  of 

defence. 

Discantinuatice  by  one  of  seoeral  claimants.'] — ^In  caae  one 
of  several  claimants  is  desirous  to  discontinue,  he  may  ^plj 
to  the  court  or  a  judge  to  have  his  name  struck  out  of  the 
proceedings,  and  an  order  may  be  made  thereupon,  upon 
such  terms  as  to  the  court  or  judge  may  seem  fit,  and  the 
action  may  thereupon  proceed  at  the  suit  of  the  other 
claimants.  (/) 

(d)  Confession  by  sole  defendant  or  all  the  defat^ 
dants."]  —  By  the  Common  Law  Procedure  Act»  1852, 
s.  203,  it  b  provided,  that  "  A  sole  defendant  or  all  the 
defendants  in  ejectment  shall  be  at  liberty  to  confess  the 
action  as  to  the  whole  or  part  of  the  property,  bj  giring 
to  such  claimant  a  notice  headed  in  the  court  and  cause, 
and  signed  by  the  defendant  or  defendants,  such  signa- 
ture to  be  attested  by  his  or  their  attorney :  and  thereupon 
the  claimant  shall  be  entitled  to  and  may  forthwith  sign 
judgment,  and  issue  execution  for  the  recovery  of  possesdon 
and  costs  in  the  form  contained  in  schedule  (A)  to  this 
act  annexed,  marked  No.  20,  or  to  the  like  e£foct.*' 


.  n  C.  L.  P.  Act,  1862,  s.  20a  (*)  IHd  s.  201. 
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Notice  of  Confession, 

In  the  Q.  B.  ["  C.  P.,"  or  *•  Exch.  of  P.**] 

Between  A.  B.,  plaintiff, 
and 
G.  D.,  defendant. 

Take  notice  that  I  oonfeaa  this  action  as  to  the  whole, of  the  pro* 
pert  J  soof^ht  to  be  recovered  herein  [or  aa  to  part  of  the  property 
soo^t  to  be  recovered  herein],  consisting  of  \d€9crihing  the  part  it  ii 
desired  to  ooii/am.] 

Dated,  &c.  Signed,  C.  D. 

Witness,  X  Y.,  the  defendant's  attorney  in  the  said  action. 

Form  of  judgment'] — ^The  following  is  the  form  of  the 
judgment  that  may  be  signed  in  such  case  : — 

In  the  Q.  B. 

The  day  of  ,a.d.  18    .     ^Date  qfiffrii], 

fimacfft>ire,  >      On  the  day  and  year  above  written,  a  writ  of  oar 
to  wiL      \  Lady  the  Queen  issued  forth  of  this  court  in  these 
ivwds,  that  is  to  say, 

VicroBiA,  by  the  grace  of  God  \hsre  copy  the  tori/],  and  C.  D.  has, 
OD  the  day  of  appeared  by  ,  bis  attorney  \pr  **  in 

persoo*n*  to  the  said  writ,  and  the  said  0.  D.  has  confessed  the  said 
actioo  \ar^  has  confessed  the  said  action  as  to  part  of  the  said  land, 
that  is  to  say  here  state  the  part\  Therefore  it  is  considered  that 
the  said  A.  B.  do  recover  possession  of  the  land  in  the  said  writ  men- 
tioned [or  of  the  said  part  of  the  said  land],  with  the  appurtenances, 
and  £  for  costs. 

Confession  by  one  of  several  defendants,"] — In  case  one 
of  sereral  defendants  in  ejectment,  who  defends  separately 
for  «  portion  of  the  property  for  which  the  other  defendant 
or  defendants  do  not  detend,  shall  be  desirous  of  confessing 
the  claimant's  title  to  such  portion,  he  may  give  alike  notice 
to  the  claimant;  and  thereupon  the  claimant  shall  be 
entitled  to  and  may  forthwith  sign  judgment  and  issue 
execution  for  the  recovery  of  possession  of  such  portion  of 
the  property,  and  for  the  costs  occasioned  by  tne  defence 
relating  to  the  same,  and  the  action  may  proceed  as  to  the 
residue. (')  And  in  case  one  of  several  derendants  in  eject- 
ment, who  defends  separately  in  respect  of  property  for 
which  other  defendants  also  defend,  is  desirous  of  confessing 
the  claimant's  title,  he  may  give  a  like  notice  thereof,  ana 

(1)  C.  L.  P.  Act,  1852,  8.  204. 
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therenpon  the  claimant  is  entitled  to  and  majngn  judgment 
ay^inst  Buch  defendant  for  the  costs  occasionc^d  by  his 
defence,  and  may  proceed  in  the  action  agunst  the  other 
defendants  to  judgment  and  execution. (>) 

^e)  Staving  proeeedUwi  where  ejectment  by  mortgagee,'] — 
It  IS  by  the  Cfommon  Law  Procedure  Act,  1852,  s.  219, 
provided,  that  **  where  an  action  of  ejectment  shall  be 
brought  by  anpr  mortgagee,  his  hdrs,  ezecaUMrs,  admims- 
trators,  or  assigns,  for  the  recovery  of  the  poasession  of 
anj  mortgaged  lands,  tenements,  or  hereditaments,  and  do 
suit  shall  be  then  depending  in  any  of  her  Majestjr's  oourta 
of  equity  in  that  part  of  Ureat  Britain  called  ^England,  for 
or  touchmg  the  foreclosing  or  redeeming  of  such  mortgaged 
lands,  tenements,  or  hereditaments,  if  the  person  haying 
right  to  redeem  such  mortgaged  lands,  tenements*  or  here- 
ditaments, and  who  shall  appear  and  become  defendant  in 
such  action,  shall,  at  an;^  time  pending  such  action,  pay 
unto  such  mortgagee,  or,  in  case  of  his  refusal,  shall  bung 
into  court  where  such  action  shall  be  pending,  all  the  pnn* 
dpal  moneys  and  interest  due  on  sn<i  mortgage,  and  also 
all  such  costs  as  have  been  expended  in  any  suit  at  law  or 
in  equity  upon  such  mortgage  (such  money,  for  principal, 
interest,  and  costs,  to  be  ascertained  and  computed  by  the 
court  where  such  action  is  or  shall  be  pending,  or  by  the 
proper  officer  by  such  court  to  be  appomted  rar  that  pur- 
pose), the  moneys  so  paid  to  such  mortfagee,  or  brought 
into  such  court,  shall  oe  deemed  and  taken  to  be  in  full 
satisfaction  and  discharge  of  such  mortgage,  and  the  court 
shall  and  may  discharge  every  such  mortgaffor  or  defen- 
dant of  and  Srom  the  same  accordingly ;  and  uiall  and  may, 
by  rule  of  the  same  court,  compel  such  mortgagee^  at  the 
costs  and  charges  of  such  mortgagor,  to  assign,  surren- 
der, or  reconvey  such  mortgaged  lands,  tenements,  and 
hereditaments,  and  such  estate  and  intei^Bst  as  such  mort- 
gs^ee  has  therein,  and  deliver  up  all  deeds,  evidences,  and 
wntiuffs  in  his  custody,  relating  to  the  title  of  such  mort- 
gaged lands,  tenements,  and  hereditaments  unto  such  mort- 
gagor who  shall  have  paid  or  brought  such  moneys  into 
the  court,  his  heirs,  executors,  or  administrators,  or  to  such 
person  or  persons  as  he  or  they  shall,  for  that  purpose, 
nominate  or  appoint/'  By  the  220th  section  it  is  enacted, 
that  **  nothing  herein  contained  shall  extend  to  any  case 


(1)  C.  L.  P.  Act,  1852,  s,  Wk 
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where  the  person  against  whom  the  redemption  is  or  shall 
be  prayed,  shall  (by  writinjg  under  his  hand,  or  the  hand  of 
his  attorney,  asent,  or  sohcitor,  to  be  delivered  before  the 
monej  shall  be  Drought  into  such  court  of  law,  to  the  attor- 
ney or  solicitor  for  the  other  side)  insist  either  that  the 
ptftj  praying  a  redemption  has  not  a  right  to  redeem,  or 
that  tne  premises  are  chargeable  with  other  or  diffarent 
principal  sums  than  what  appear  on  the  fiice  of  the  mort* 
gage,  or  shall  be  admitted  on  the  other  side ;  or  to  any  case 
where  the  right  of  redemption  to  the  mortgaged  lanofs  and 
premises  in  question,  in  any  cause  or  suit,  shall  be  contro- 
Terted  or  questioned  b^  or  between  different  defendants  in 
the  same  cause  or  smt ;  or  shall  be  any  prejudice  to  any 
subsequent  mortgage  or  subsequent  incumbrance,  any  thing 
her^  contained  to  the  contnuy  thereof  in  anywise  notwith- 
standing.*^  The  above  sections  are  substantially  a  re-enact- 
ment m  the  7  Geo.  2,  c.  20,  s.  1,  and  the  practitioner  is 
refierred  to  the  cases  upon  the  construction  of  that  enact- 
ment. (')  The  formal  part  of  the  rule  may  be  as  fol- 
lows :  **  Show  cause  why,  upon  the  defendant  bringing  into 
this  coort  all  the  principal  moneys  and  interest  due  to  the 
plaintiff  upon  his  morUrage  upon  the  premises,  for  the 
reeoTcry  of  possession  of  wliich  this  action  is  brought,  and 
also  all  such  costs  as  have  been  expended  in  any  suit  or 
suits  at  law  or  in  equity  upon  such  mortgage  (such  money  for 
prindpal,  interest,  and  costs  to  be  ascertained,  computed  and 
taxed  by  one  of  the  Masters  of  this  court),  the  money 
brought  into  this  court  should  not  be  deemed  and  taken  to 
be  in  full  satisfaction  and  discharge  of  such  mortgage,  and, 
upon  payment  thereof  to  the  plaintiff,  why  all  proceed- 
ings in  this  action  should  not  be  stayed;  and  why  the 
mortgaged  premises,  and  the  plaintiff*8  estate  and  interest 
tfaerem  should  not  be  assigned^  surrendered,  andreconveyed, 
and  why  all  deeds,  evidences,  and  writinjgs  relating  to  the 
title  of  such  mortgaged  premises,  and  in  the  custody  or 
power  of  the  plaintiff,  should  not  be  delivered  up  to  the 
defendant  or  to  such  person  or  persons  as  he  shall,  for  that 
pui)K)6e,  nominate  and  appoint. 

(/)     Proceedings  where  party  dies  before  judgment  — 
Actum  does  not  ahateJ] — ^By  the  Common  Law  Procedure 


n)  GoodtitU  V.  Bishop,  1  Y.  &  J.  344;  Doe  d,  Tuhb  t.  Roe^ 
4  Taont.  887 ;  Eewsm  t.  HewsoHj  4  Yes.  106 ;  Archer  v.  6*fiatt, 
2  Str.  1107. 
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Act,  1852,  8.  190,  it  is  enacted,  that  "the  death  of  a  claim- 
ant or  defendant  shall  not  cause  the  action  to  abate,  bat  it 
m&j  be  continued  as  hereinafter  mentioned." 

Where  right  of  deceased  claimant  survives  to  other  clatm" 
ants."] — "In  case  the  right  of  the  deceased  claimant  shall 
survive  to  another  claimant,  a  suggestion  maj  be  made  of 
the  death,  which  suggestion  shall  notl)e  traversable,  bot  sh&H 
only  be  subject  to  be  set  aside  if  untrue,  and  the  action  mav 
proceed  at  the  suit  of  the  surviving  claimant,  and  if  soch  a 
suggestion  shall  be  made  before  the  triaU  th^i  the  claimant 
shall  have  a  verdict  and  recover  such  judgment  as  aforesaid, 
upon  its  appearing  that  he  waa  entitled  to  bring  the  acdon, 
either  separately  or  jointly  with  the  deceased  claimaiit.^(i) 

Where  right  of  deceased  claimant  does  not  survive  to  o&er 
claimants^ — "  In  case  of  the  death  before  trial  of  one  of 
several  claimants,  whose  right  does  not  survive  to  another 
or  others  of  the  claimants,  where  the  legal  representative  of 
the  deceased  claimant  shall  not  become  a  party  to  the  suit 
in  the  manner  hereinafter  mentioned,  a  suggestion  may  be 
made  of  the  death,  which  suggestion  shall  not  be  traversable, 
but  shall  only  be  subject  to  be  set  aside  if  untrue,  and  the 
action  may  proceed  at  the  suit  of  the  surviving  claimant,  for 
such  share  of  the  property  as  he  is  entitled  unto,  and 
costs.'* (')  **  In  c^e  of  the  death  of  a  sole  claimant,  or  before 
trial  of  one  of  several  claimants,  whose  right  does  not  sorvive 
to  another  or  others  of  the  claimants,  the  legal  representa- 
tive of  such  claimant  may,  by  leave  of  the  court  or  a  jadge, 
enter  a  suggestion  of  the  death,  and  that  he  is  sack  legal 
representative,  and  the  action  shall  thereupon  procee(L^\') 

Form  of  Suggestion  of  Death  of  sole  Claimant, 

And  now,  on  the  day  of  ,  ▲.  n.         ,  it  is  anggested 

and  manifeatly  appears  to  the  coart  here,  that  ainoe  the  isatung  of  Uw 
said  writ  the  aaid  G.  M.  died,  and  that  C.  W.  ia  the  l^gal  repreaen- 
utive  bf  the  aaid  G.  M.,  and  the  aaid  G.  W.,  aa  such,  claims  to  be 
entitled  to  the  posaession  of  the  land  and  premiaet  in  the  aaid  writ 
mentioned,  and  to  eject  all  other  persona  therefiroiQ.  Therafixv  let  a 
jury  come,  &c. 

Inhere  one  of  several  defendants  dies.l — "  In  case  of  tbe 

(>)  C.  L.  P.  Act,  1851,  8. 191. 

(»)  Itnd, 

(»)  Ibid.  8.  IM. 


SJECnUSKT — ^DBATH  OF  PARTY.       9dl 

deatb,  before  or  after  jud^ent,  of  one  of  several  defeDdants 
in  cneetment,  who  defend  jointly,  a  suggestion  may  be  made 
ef  toe  death,  which  suggestion  shall  not  be  travenable,  but 
only  be  subject  to  be  set  aside  if  untnie,  and  the  action  may 
proMseed  against  the  surviving  defendant  to  judgment  and 
exeeation.'*(t)  **  In  case  of  the  death  before  trial  of  one  of 
several  defendants  in  ejectment,  who  defends  separately  for 
a  portion  of  the  property  for  which  the  other  defendant  or 
defeodants  do  not  defend,  the  same  proceedings  may  be 
taken  as  to  such  portion  as  in  the  case  of  the  death  of  a  sole 
defendant,  or  the  claimant  may  proceed  against  the  survi- 
ving defendants  in  respect  of  the  portion  of  the  property 
for  which  they  defend/Y*)  **  In  case  of  the  death  before 
trial  of  one  of  several  defendants  in  ejectment,  who  defends 
separately  in  respect  of  property  for  which  surviving  defen- 
duita  also  defenu,  it  shall  be  lawful  for  the  court  or  a  judge, 
at  any  time  before  the  trial,  to  allow  the  person  at  the  time 
of  the  death  in  possession  of  the  property,  or  the  legal 
representative  of  the  deceased  defendant^  to  appear  and 
dciend,  on  such  terms  as  may  appear  reasonable  and  just, 
upon  tiie  application  of  such  person  or  representative ;  and 
if  no  such  representation  be  made,  or  leave  granted,  the 
claimant,  suggesting  the  death  in  manner  aforesaid,  may 
proceed  against  the  surviving  defendant  or  defendants  to 
judgment  and  execution.(*)" 

Where  sole  defendant  oraUthe  defendants  die,"] — ^^  In  case 
of  the  death  of  a  sole  defendant,  or  of  all  the  defendants,  in 
ejectment,  before  trial,  a  suggestion  may  be  made  of  the 
danth,  which  suggestion  shajS  not  be  traversable,  but  onlv 
be  aabject  to  be  set  aside  if  untrue,  and  the  claimants  shall 
be  entitled  to  judgment  for  recovery  of  possession  of  the 
property,  unless  some  other  person  shall  appear  and  defend 
within  the  time  to  be  appomted  for  that  purpose,  by  the 
order  of  the  court  or  a  judge,  to  be  made  upon  the  applica- 
tion of  the  claimants ;  and  it  shall  be  lawful  for  the  court  or 
&  judge,  upon  such  suggestion  being  made,  and  upon  such 
application  as  aforesaid,  to  order  that  the  daimants  shall  be 
at  liberty  to  sign  judgment  within  such  time  as  the  court  or 
judge  may  think  fit,  unless  the  person  then  in  possession,  by 
"  or  his  tenant,  or  the  legal  representative  of  the 


mdgen 
nimiirlf 


(n  C.  L.  P.  Act,  1852,  8.  195. 
(«)  Ibid.  s.  198. 
(S)  Ibid.  8. 199. 
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deceased  defendant,  shall,  witfam  snch  time,  appear  and 
defend  the  action ;  and  such  order  maj  be  served  in  the 
same  manner  as  the  writ.  And  in  case  such  person  shall 
appear  and  defend,  the  same  proceedings  may  be  taken 
against  such  new  defendant  as  it  he  had  originauj  appeared 
and  defended  the  action ;  and  if  no  appearance  be  entered 
and  defence  made,  then  the  claimant  shall  be  at  liberty  to 
sign  judgment  pursuant  to  the  order.  (*) 
• 

8.  The  Issue. 

In  case  an  appearance  is  entered,  an  issue  maj  at  once  be 
made  up,  without  any  pleadings,  by  the  claimants  or  thdr 
attorney,  setting  forth  the  writ  and  stating  the  fiict  of  the 
appearance,  with  its  date  and  the  notice  limine  the 
defence,  if  any,  of  each  of  the  persons  appearing,  so  that  it 
may  appear  for  what  defence  is  made,  and  directing  the 
sheriff  to  summon  a  jnry.(^)  Where  the  ejectment  is  be- 
tween joint  tenants,  tenants  in  common,  or  co-parceners, 
and  the  defendant  has  given  a  notice  under  sectiim  188  of 
the  Common  L#aw  Procedure  Act,  1852,  it  most  be  entered 
in  the  issue  in  the  same  manner  as  the  notice  limitnig  the 
defence.  (') 

(a)  Form  ofissw  where  defence  is  made /or  all  the  lands,] 
—The  following  form  is  prescribed  by  the  Common  Law 
Procedure  Act,  1852,  sched.  (A)  16,  and  is  to  be  used  where 
the  defence  is  to  the  whole  of  the  lands  claimed. 

In  the  QaeeD*s  Bench. 

On  the  day  of  ,  A.n.  18    . 

CwnberUmdf  \     On  the  day  and  year  abore  written  a  writ  of  oor  Ladj 

to  wU,  J  the  Queen  issued  forth  of  this  ooort  la  these  wonU : 
that  is  to  say, 

VicroBiA,  by  the  grace  of  God  [here  eopjf  the  wrd]  and  G.  D.  has, 
on  the         day  of  ,  appeared  by  ,  his  attoney,  [or  in 

person]  to  the  said  writ,  and  defended  for  the  whole  of  the  laiul  tbereis 
mentioned.    Therefore  let  a  jury  come,  &c 

(6)  Farm  of  issue  where  defence  is  made  fir  part  onl*.]— 
The  following  form  in  such  case  is  contamed  in  the  Com- 
mon Law  Procedure  Act,  1852,  sched.  (A)  17. 


(>)  a  L.  P.  Act,  1852,  s.  196. 
(«)  Ibid.  s.  178. 
(>)  Ibid.  s.  188. 
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Afterwurdf,  on  the        daj  of  a.d.         ,  before  ,  and 

,  justices  of  oar  Ladj  the  Queen,  assigned  to  take  the  assizes  in 
and  for  the  within  county,  come  the  parties  within  mentioned  ;  and  a 
jnrj  of  the  said  county  being  sworn  to  try  the  matters  in  question 
between  the  said  parties,  upon  their  oath  say,  that  A.  B.  [the  claimant'] 
within  meotioned,  on  the         day  of  ,  a.d.        ,  was  and  still  is 

entitled  to  the  possession  of  the  land  within  mentioned,  as  in  the  writ 
alleged.    Therefore^  &c 

Annezing  particulars  qf  claim  and  defence."] — The  par- 
ticulars of  the  claim  and  defence,  if  any,  or  copies  thereof, 
must  be  annexed  to  the  record  by  the  claimant.  (*) 

(c)  Special  case.] — It  may  be  convenient  to  state  here  that, 
instead  of  going  to  trial,  by  consent  of  the  parties  and  by 
leaye  of  a  judge,  a  special  case  may  be  stated  according  to 
the  practice  before  the  Common  Law  Procedure  Act, 
1852.(«) 

9.  The  Trial 

(a)  WidUn  what  time,] — The  claimant  may,  if  no  special 
case  be  agreed  to,  oroceed  to  trial  upon  the  issue  m  the 
same  manner  as  in  otner  actions,  (*)  except  where  the  action 
is  brought  by  a  landlord  against  ms  tenant  in  a  case  within 
the  Common  Law  Procedure  Act,  1852,  s.  217,  when  under 
that  section  **  it  shall  be  sufficient  to  sive  at  least  six  clear 
days^  notice  of  trial  to  the  defendant,  before  the  commission 
day  of  the  assizes  at  which  such  ejectment  is  intended  to  be 
tried ;  and  any  defendant  in  such  action  may,  at  any  time 
before  the  trial  thereof,  apply  to  a  judge  by  summons  to 
stay  or  set  aside  the  proceedings,  or  to  postpone  the  trial 
until  the  next  assizes." 

(6)  Proceedings  where  claimant  neglects  to  try.] — If  after 
appearance  entered  the  claimant,  without  going  to  trial, 
abow  the  time  allowed  for  going  to  trial  by  uie  practice  of 
the  court  in  ordinary  cases  after  issue  joined  to  elapse, 
the  defendant  in  ejectment  may  give  twenty  days^  notice 
to  the  claimant  to  proceed  to  trial  at  the  sittings  or  assizes 
next  afler  the  expiration  of  the  notice  ;  and  if  the 
claimant  afterwards  neglects  to  give  notice  of  trial  for 
such  sittings  or  assizes,  or  to  proceed  to  trial  in  pursuance 


^ 


»)  a  L  P.  Act,  1852,  s.  180. 
^  i«dL  8. 179, 
(»)  Ibid.  a.  180. 
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of  the  said  notice  given  by  the  defendant,  and  the  time  for 

Soiog  to  trial  18  not  extended  by  the  court  or  a  jndge,  the 
efendant  may  nign  judgment  and  recover  the  costs  of 
defence.  (^)  This  course  must  be  pursued  tn  order  to  take 
advantage  of  the  plaintiff's  deftult,  as  there  is  now  no 
judgment  of  nonsuit  m  such  case.C) 

Notice  to  Proceed  to  TriaL 

In  the  Q.  B.  ["  C.  P.''  or  "  Exch.  of  P."] 

Between  A.  B.,  plaintiff, 
end 
C.  D.  defendant. 

Take  notice,  the  above-named  defendant  hereby  reqniret  the  above- 
named  plaintiff  to  proceed  to  the  trial  of  this  canse  at  the  aittii^  to 
be  held  for  tbe  county  of  Middlesex  [or  **C\tj  of  London,**  or  *"  At  the 
assizes  to  be  held  for  the  county  of  /]  next  after  the  ezpiratiaB 

of  twenty  days  from  the  service  of  this  notice.  Tours,  &c 

Dated,  X.  Y.,  defendant's  attonwy. 

To  the  above-named  plaintiff,  and  to 
Mr.  J.  S.,  his  attorney,  [or  "  agent"] 

(c)  Form  of  judgment  where  claimant  makes  defwdt  ta 
nroceedina  to  triaL] — The  form  of  judgment  in  sodi  case 
18  prescribed  by  the  Common  Law  Px^cedure  Act,  1862, 
ached.  (A)  19,  and  is  as  follows : — 

In  the  Queen's  Bench. 

The        day  of  ,  a.d.  16    .     IDateofwriL] 

Lanaukiref  \     On  the  day  and  year  above  written  a  wri(  of  our  I^dy 

to  wU,  \  the  Queen  issued  forth  of  this  court  in  these  voids ;  that 
is  to  say, 

Victoria,  by  the  grace  of  God,  [Aere  eop^  ike  wrU]  and  C.  D. 
has,  on  the        day  of  ,  appeared  by  ,  his  attorney,  [or  in 

penon]  to  the  said  writ,  and  A  B.  has  £uled  to  proceed  to  trial,  ahhoogh 
duly  required  so  to  do.  Therefore  it  is  considered  that  the  said  C  D. 
be  acquitted,  and  that  he  recover  against  the  said  A  B.  X  for  his 
costs  of  defenoe. 

(d)  Place  of  trial,"] — ^The  court  or  a  judge  mav,  on  the 
application  of  either  party,  order  that  tiie  trial  sLall  take 
place  in  auy  county  or  place  other  than  Uiat  in  which  the 


(0  C.  L.  P.  Act,  1852,  s.  202. 

(>)  Doe  d,  Leigh  v.  Holt,  8  Ezch.  130. 
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venue  is  laid ;  and  snch  order  being  suggested  on  the  record, 
the  trial  may  be  had  accordingly.  (*) 

(e)  Non-appearance  of  either  party  at  friaZ.]— If  the  de- 
fendant appears,  and  the  claimant  does  not  appear  at  the 
trial,  the  claimant  will  be  nonsuited ;  ('^  and  where  a  plaintiff 
in  ejectment  is  nonsuited  at  the  trial,  the  defendant  is 
entiUed  to  judgment  for  his  costs  of  suit.(*)  If  the  plaintiff 
in  ejectment  appears  at  the  trial,  and  the  defendant  does 
not  appear,  the  defendant  will  be  taken  to  have  admitted 
the  pI^tifT^s  title,  and  the  verdict  will  be  entered  for  the 
plaintiff,  without  producing  any  evidence,  and  the  plaintiff 
will  have  judgment  for  his  costs  of  suit  as  in  other  cases.  (^) 

(y)  Questions  tried,] — It  is  by  the  Common  Law  Pro- 
eedore  Act,  1852,  s.  180,  provided,  that  **'  the  question  at 
tib^e  trial  shall,  except  in  the  cases  hereafter  mentioned,  be, 
whether  the  statement  in  the  writ  of  the  title  of  the  claimants 
is  true  or  false,  and,  if  true,  then  which  of  the  claimants  i» 
entitled,  and  whether  to  the  whole  or  part,  and  if  to  part, 
then  to  which  part  of  the  property  in  question.^'  If  the 
action  be  between  persons  entitled  as  joint  tenants,  tenants 
in  common,  or  co-parceners,  and  the  defendant  has  given 
the  notice  and  filed  the  affidavit  required  by  the  Common 
Law  Procedure  Act,  1852,  s.  188,  admitting  the  right  of  the 
eUdmant  to  a  share  of  and  denying  any  actual  ouster  of  him 
from  the  property,  the  addition^  question  of  whether  an 
actoal  ouster  nas  taken  place  is  also  tried.  T^)  'Wliere  the 
legal  representative  of  a  deceased  clumant  nas  before  trial 
entered  a  suggestion  of  the  death,  and  that  he  is  such  le^al 
representative,  the  truth  of  the  suggestion  will  be  tned 
together  with  the  title  of  the  deceased  claimant,  and 
such  judgment  follows  upon  the  verdict  in  favour  of  or 
against  the  person  making  snch  suggestion,  as  is  provided 
«:th  reference  to  a  judgment  for  or  against  such  clamiant.(^) 

(g)  Verdict.^ — The  claimant  may  recover  any  part  of  the 
lands  claimed  m  the  writ,  provided  he  make  out  his  title  to 


(M  C.  L.  P.  Act,  1862,  s.  182. 
(«)  Ibid.  8. 183. 


,  Beg.  Gen.  (PI,)  H.  T.  1853,  r.  29. 

)  Seg.  Oen.  (Pt.)  H.  T.  1863,  r.  114 ;  see  also,  to  the  same  effect, 

P.  Act.  1862,  s.  183  ;  Keg.  Gen.  (PI.)  H.  T.  1863,  r,  30. 

a  L.  P.  Act,  1862,  s.  188. 

iMtf.  8. 194. 
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a  Specific  porUoii.(0  It  is  proTided  hy  the  Common  Lav 
Procedure  Act,  1852,  s.  ]81,  thai,  ^' in  case  the  title  of  the 
daimant  shall  appear  to  have  existed  as  alWed  in  the  writ, 
and  at  the  time  of  senrioe  thereof,  but  it  shaB  alao  ai^>ear  to 
have  expired  before  the  time  of  trial,  the  dainumt  shaD, 
notwithstanding,  be  entitled  to  a  Tcrdict  aooordinff  to  the 
&ct  that  he  was  so  entitled  at  the  time  of  bxingmg  the 
action  and  serving  the  writ^  and  to  a  judgment  for  bis 
costs  of  suit.^'  And  it  was  so  held  before  the  statnte.O 
Where  an  issue  is  raised  under  section  188  of  the  ConiinoD 
Law  Procedure  Act,  1852,  as  to  whether  there  has  been  an 
actual  ouster,  "  if  it  shall  be  found  that  the  defendant  is 
joint  tenant,  tenant  in  common,  or  co-paroener  uriththe 
claimant,  then  the  question  whether  an  actual  ouster  has 
taken  place  shall  be  tried,  and  unless  such  actual  ouster 
shall  be  proved,  the  defendant  shall  be  entitled  to  iudgment 
and  costs ;  but  if  it  shall  be  found  either  that  the  cuiniant  is 
not  such  joint  tenant,  tenant  in  common,  or  oo-paroener,  or 
that  an  actual  ouster  has  taken  place,  then  tiie  claimant  shall 
be  entitled  to  such  judgment  for  the  recovery  of  poesesaion 
and  costs." (')  1^^  j^^  °^y  ^^  &  special  verdict  or  either 
party  may  tender  a  bill  of  exception8.(«)  If  the  verdict  be 
special,  it  should  be  made  to  appear  that  the  claimant  had  a 
right  of  entry  when  the  ejectment  was  commenced. (*)  Ihe 
jury  may  give  damages  for  the  detention  of  the  pruperty^ 
but  they  are  usually  nominal,  being  in  general  anerwards 
recovered  in  an  action  for  the  mesne  profits,  save  in  the  case 
following. 

(A)  Mesne  proJUsJ] — liMierever  it  appears  on  the  trial  of 
any  ejectment  at  the  suit  of  a  landlord  against  a  tenant*  that 
such  tenant  or  his  attomev  has  been  served  with  due  notice 
of  trial,  the  judge  before  whom  thecause  is  tried  will,  wh^her 
the  defendant  appears  upon  such  trial  or  not,  permit  tiie 
claimant  on  the  trial,  after  proof  of  his  right  to  recover 
possession  of  the  whole  or  of  any  part  of  the  premises  men- 
tioned in  the  writ  of  ^ectment,  to  so  into  evidence  of  the 
mesne  profits  tiiereof,  which  ^all  nave  accrued  iaua  the 
day  of  tne  expiration  or  determinatian  of  the  tenant's  interest 


(1)  Doe  d  HeUyer  v.  ITtn^,  6  Bzeh.  791. 

(«)  Doe  d,  B¥U  V.  Rom,  1  B.  Jk  B.  419. 

(*)  C.  L  P.  AM,  1862,  8. 189. 

(«)  Ihid,  B.  184. 

(•)  Taylor  t.  Horde^  1  Bur.  80. 
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in  the  Bume  down  to  the  time  of  the  verdict  given  in  the 
erase,  or  to  some  preoedinff  day  to  be  specimlly  mentioned 
therein ;  and  the  jury  on  the  trial  finding  for  the  claimant 
in  each  case  give  their  verdict  upon  the  whole  matter,  both 
as  to  the  recovery  of  the  whole  or  any  part  of  the  premises, 
and  alao  as  to  the  amount  of  the  damages  to  be  paid  for  such 
mesne  profits ;  and  in  such  case  the  landlord  has  judgment 
within  the  usual  time,  not  only  for  the  recovery  of  possession 
and  costs,  but  alao  for  the  mesne  profits  found  by  the  jury. 
This  does  not  bar  the  landlord  from  bringing  an  action  for 
the  mesne  profits  which  may  subsequently  accrue.(*)  And 
the  landlord  is  entitled  to  go  into  evidence  of  and  recover 
the  mesne  profits,  although  they  are  not  claimed  in  the 
writ.(«) 

(i)  Fo/roi  ofwT^&d^ — The  following  form  of  the  entry  of 
a  verdict  is  contained  m  the  Common  Law  Procedure  Act, 
1S52,  sched.  (A)  17,  and  is  to  be  used  with  such  modifications 
as  may  be  necessary  to  meet  the  facts. 

Afterwards,  on  ths        day  of  ,  a.d.        ,  before  ,  and 

,  jnstioes  of  our  Lady  the  Qaeen,  anigned  to  take  the  aasiies 
in  sod  for  the  within  county,  oome  the  partiea  within  mentiooed,  and  a 
jmy  of  the  said  ooonty  being  sworn  to  try  the  matters  in  question 
between  the  said  parties,  upon  their  oath  say  that  A.  B.,  {ih^  cJamax^ 
within  mentioned,  on  the        day  of  ,  a.d.      ,  was,  and  still  is, 

entitled  to  the  possession  of  the  land  within  mentioned,  as  in  the  writ 
alleged.     Therefore,  &c. 

If  there  is  also  a  recovery  of  mesne  profits,  the  following 
addition  to  the  entry  as  above  is  suggested. 

[7%0  iosis  Of  oftooe,  to  toorcb,  ^^q»  ink  the  forU  aUeged,"']  And 
this  action  being  bronght  by  the  add  A.  B.,  as  landlord,  against  the 
said  G.  D.,  as  tenant  of  the  said  land,  and  for,  by  reason  and  on  acooont 
of  his,  thft  said  G.  D.*a,  interest  in  the  said  land,  as  sooh  tenant  as 
aforesaid  having  expired  for  '* determined*^  and  it  appearing  upon 
the  trial  of  this  eanae  that  the  attorney  for  the  said  C.  D.  in  this  cause 
hath  been  duly  served  with  due  notice  of  the  trial  of  this  cause,  the 
jury  afisresaid,  upon  their  oath  aforesaid,  under  the  Act  of  Parliament 
in  that  behalf  findand  assess  at  thesum  of  £  ,  the  damages  of  the 
plaintiff  to  be  paid  by  the  defendant  to  the  plaintiff  for  the  mesne  profits 
of  the  said  land,  which  have  accrued  from  the        day  of  ,  being 


( 


«)  a  L.  P.  Act,  1852,  s.  214. 
;«)  Smith  V.  Tett,  9  Exch.  307. 
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the  day  of  the  said  expiration  for  '*  determination  "]  of  the  said  C.  D/a 
interest  in  the  aaid  land,  aa  anch  tenant  as  aforesaid,  down  to  the  time 
of  the  verdict  ^ren  in  thia  canae,   [or  '^  to  the        daj  of 
A.D.         .3     Therefore,  &c. 

Judgment  thereon. 

Therefore  it  is  considered  that  the  said  A.  B.  do  recover  apusst  the 
8ud  C.  D.  the  possession  of  the  said  land,  and  also  the  said  ram  cf 
X  I  so  assessed  and  found  dne  as  aforesud,  as  the  damages  of  the 
plaintiff  for  the  said  mesne  profits  of  the  said  land,  which  have  aocnied 
as  aforesaid,  and  also  £        ,  for  the  said  A.  B/s  costs  of  anlL 

{k)  Costs."] — ^The  prevailing  party  is  entitled  to  costs  in 
nearly  the  same  cases  as  in  personal  actions.  The  plaintiff  is 
entitled  to  a  verdict  and  judgment  for  costs,  if  he  was  entitled 
to  the  property  at  the  time  of  bringing  the  action,  although 
his  title  may  have  expired  before  the  time  of  trial.(*)  The 
defendant  is  entitled  to  judgment  for  his  costs,  if  the  plaintiff 
be  nonsuited  at  the  trial.  (*)  If  there  be  several  defendants, 
and  the  plaintifif  have  a  verdict  a^inst  all,  each  of  them  is 
liable  for  the  entire  costs ;  (")  and  if  they  succeed,  the  plain- 
tiff may  pay  the  costs  to  which  of  them  he  pleases. (^) 
Where  a  plaintiff  neslects,  afler  notice,  to  proceed  to  trial, 
the  defendant  may  sign  judgment  and  recover  the  costs  of 
defence.  (^)  If  the  clamiant  has  judgment,  the  defendant  not 
appearing  at  the  trial,  he  is  entitled  to  judgment  for  his 
costs  of  suit  as  in  other  cases.  (*)  Either  the  plaintiff  or 
defendant  recovering  judgment  may  have  execution  for  the 
costs,  and  in  the  case  of  a  plaintiff  he  may  have  separate 
writfl  for  the  recovery  of  possession  and  costs,  or  both  may 
be  included  in  one.(0  Where,  however,  judgment  is  signed 
for  default  of  appearance  to  the  writ  under  section  187  of 
the  Common  Law  Procedure  Act,  1852,  no  costs  are  given, 
but  they  may  be  recovered  as  damages  in  an  action  for  the 
mesne  profits.  Since  the  Common  Law  Procedure  Act,  as 
before,  the  court  has  jurisdiction  to  order  by  rule  the  parties 
really  conducting  the  defence  to  pay  the  costs  of  the  phdntifi^ 


C.  L.  P.  Act  1862,  B.  181. 
,  ,  Eeg.  Gen.  (PL)  H.  T.  1853,  r.  29. 
{*)  Bull.  N.  P.  335. 
(♦)  Jordan  t.  Harper^  1  Str.  616. 
(•)  C.  L.  P.  Act,  1852,  s.  202. 
(•)  Reg.  Gen.  (Pr.)  H.  T.  1«<53,  r.  lU. 
C)  C.  L.  P.  Act,  1852, 88.  185  to  187. 


EJECTMEKT — JUDGMENT  AKD   EXECUTION.        969 

though  they  be  strangers  to  the  record,  and  claim  do  interest 
in  the  property.  (^) 

(I)  Proceedings  tchere  party  dies  after  verdict,'] — In  case  one 
of  several  defendants  who  defend  jointly  dies  after  judgment, 
a  sug^stion  may  be  made  of  the  death,  which  is  not  tra- 
versable, bnt  only  subject  to  be  set  aside  if  untrue,  and 
execution  may  issue  against  the  surviving  defendant.  (*)  And 
in  case  of  the  death  of  a  sole  defendant,  or  of  all  the  defen- 
dants, after  verdict,  the  claimants  are,  nevertheless,  entitled 
to  judgment,  as  if  no  such  death  had  taken  place,  and  to 
proceed  to  execution  for  recovery  of  possession  without 
suggestion  or  revivor,  and  to  proceed  for  the  recovery  of 
the  coats  in  like  manner  as  upon  any  other  judgment  for 
money  agunst  the  legal  representatives  of  the  deceased 
defendant  or  defendants.  (')  If  a  sole  claimant  die,  and  the 
suggestion  of  his  death  be  made  after  trial  and  before  exe- 
cution executed  by  delivery  of  possession  thereupon,  and 
such  8Ugj;estion  is  denied  by  the  defendant  within  eight  days 
after  notice  thereof,  or  such  ftirther  time  as  the  court  or  a 
judse  may  allow,  such  suggestion  is  tried,  and  if  upon  the 
trial  thereof  a  verdict  pass  for  the  person  making  such 
suggestion,  he  is  entitlea  to  judgment  for  the  recovery  of 
possession,  and  for  the  costs  o^  and  occasioned  by,  such 
suflgestion  ;  and  in  case  of  a  verdict  for  the  defendant  such 
d^endant  is  entitled  to  judgment  for  costs.  (^  But  in  case 
of  a  verdict  for  two  or  more  claimants,  if  one  of  such 
claimants  die  before  execution  executed,  the  other  claimant 
may,  whether  the  legal  riffht  to  the  property  shall  survive  or 
not,  suggest  the  death  and  proceed  to  judgment  and  execu- 
tion/^r  recovery  of  possession  of  the  entirety  of  the  property, 
and  the  costs.  This  does  not  affect  the  right  of  the  legal 
representative  of  the  deceased  claimant,  or  the  liability  of 
the  surviving  claimant  to  such  legal  representative,  and  the 
entry  and  possession  of  such  survivine  claimant  under  such 
execution  is  considered  as  an  entry  and  possession  on  behalf 
of  such  legal  representative,  in  respect  of  the  share  of  the 
property  to  which  h^  is  entitled  as  such  representative,  and 
the  court  may  direct  possession  to  be  delivered  accord- 
ingly.(») 

(^)  Httiehinsonj,  Oregmoood,  4  E.  &  B.  324 ;  Austen  t.  Edwards. 
16  C.  B.  212. 
[«)  a  L.  P.  Act,  1852,  8.  195. 
^-^  Ibid,  8. 197. 
Ibid.  s.  194. 
Ibid  B.  193. 
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10.  Judgment  and  Execution, 

The  effect  of  a  judgment  in  an  action  of  ejectment  under 
the  Common  Law  Procediire  Act,  1852,  is  the  same  as  that 
of  a  judgment  in  the  action  of  ejectment  before  the  act.(>) 

(a)  Judgment,  how  signed,"] — ^It  is  not  necessaiy  before 
issuing  execution  upon  any  judgment,  under  the  authoritr 
of  the  new  Procedure  Act,  to  enter  the  proceedings  upon 
any  roll,  but  an  incipitur  thereof  must  be  made  upon  paper, 
shortly  describing  the  nature  of  the  judgment  according  to 
the  old  practice,  and  judgment  may  thereupon  be  signed, 
and  costs  taxed,  and  execution  issued,  according  to  the 
practice  before  the  act ;  but  the  proceedings  may  be  entered 
on  the  roll  whenever  the  same  may  become  necessary  for 
the  purpose  of  evidence,  or  of  bringing  error  or  the  like.(-) 

Within  what  time  judgment  may  be  signed  and  execution, 
issue,] — *^  Upon  a  finding  for  the  claimant,  judgment  may 
be  signed  and  execution  issue  for  the  recovery  of  tJie  posses- 
sion of  the  property,  or  such  part  thereof  as  the  jury  shall 
find  the  claimant  entitled  to,  and  for  costs,  within  such  time, 
not  exceeding  the  fifth  day  after  the  verdict,  as  the  court  or 
judge  before  whom  the  cause  is  tried  shall  order,  and  if  no 
such  order  be  made,  then  on  the  fifth  day  in  term  after  the 
verdict,  or  within  fourteen  days  after  such  verdict,  which- 
ever shall  first  happen."("^  "  Upon  a  finding  for  the  defen- 
dants, or  any  of  them,  iu(%ment  may  be  signed,  and  execu- 
tion issue  for  costs  against  the  claimants  named  in  the  writ^ 
within  such  time,  not  exceeding  the  fifth  day  in  term  after 
the  verdict,  as  the  court  or  jud^  before  whom  the  cause  is 
tried  shall  order ;  and  if  no  such  order  be  made,  then  on  the 
fifth  day  in  term  after  the  verdict;  or  within  fourteen  da^-s 
after  such  verdict,  whichever  shall  first  happen/'(^) 

(6)  What  writs  may  issue.] — Upon  any  judgment  in  eject- 
ment for  recovery  of  possession  and  costs,  there  may  be 
either  one  writ  or  separate  writs  of  execution  for  the 
recovery  of  possession  and  for  the  costs,  at  the  election  of 
the  claimant.  (^) 


^1 


»)  C.  L.  P.  Act,  1852,  8.  207. 

«)  Jbid.  B.  206. 

(»)  Ibid,  B.  185. 

(«)  Ibid,  8.  186. 

(»)  Ibid.  8.  187. 
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SI  Teste  and  return  of  torit  of  habere  facias  possessumemJ] 
e  writ  of  habere  facias  possessionem  is  within  the  3  &  4 
Will.  4,  c  67,  8.  2,  and  may  therefore  be  made  returnable 
immediately  after  the  execution  thereof.  (^)  As  to  the  teste 
and  indorsement  of  the  writ,  and  the  practice  generally  on 
issuing  it,  the  practitioner  is  referred,  ante^  title,  *^  Execu- 
tion on  judgments,"  where  the  subject  is  treated  at  length. 

(d)  How  executed,'] — In  executing  a  habere  facias  posses- 
sionem^ the  outer  doors  may,  if  necessary,  be  broken  open,(*) 
and  after  obtaining  possession,  persons,  goods,  &c.,  may  be 
removed.  (*)  If  there  be  several  tenements  in  the  posses- 
sion of  several  tenants,  the  officer  must  give  possession  of 
each  separately.  (*) 

(e)  Forms  of  writs  of  execution,'] — ^The  following  forms  of 
writs  of  execution  upon  judgments  in  ejectment  are  con- 
tained in  the  schedule  appended  to  the  Reg.  Gren.  H.  T. 
1852,  where  they  are  numbered  respectively  23,  24,  and  25, 
and  are  to  be  used  with  such  alterations  as  the  circum- 
stances of  the  case  may  render  necessary. 

Writ  of  Habere  Facias  in  Ejectmant  upon  a  Judgment 

by  Default, 

VicrroBU,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Qneen,  defender  of  the  faith  :  To  the  sheriff 
of  greeting.    Whereas  A.  B.,  lately  in  our  Court  of  Q.  B.  [or 

'*C,  P."  or  "Exch.  of  P."  OB  th^  case  may  be],  by  the  jndgment  of 
the  sama  oonrt  recoTered  possession  of  [Aere  desiaribe  the  prcperhf  as 
m  Ae  terii  of  ejectment,  or  if  part  onfy  of  the  land  has  been  recovered^ 
describe  such  pari  a»  in  thejvdffment],  with  the  appartenanoes  in  your 
bailiwick.  Therefore  we  command  yon  that  [jfsusd  out  of  the  Court 
ofEachoqueTf  sag : — '*  Therefore  we  command  yon  that  yoa  omit  not, 
by  reason  of  any  liberty  of  yoor  connty,  but  that  yon  enter  the  same 
and  "j  without  delay  you  cause  the  said  A  B.  to  have  possession  of 
the  said  land  and  premises  with  the  appurtenances.  And  ^  what 
manner  you  hate  executed  this  our  writ  make  appear  to  us  \or  m  Ike 
Caanmon  Pleas,  **  to  our  justices,'*  or  in  the  Exchequer,  "to  the  Barons 
of  cor  Exchequer,"  as  the  ease  may  be],  at  Westminster,  immediately 
OB  th«  execution  hereof,  and  haye  you  there  then  this  writ 

I,  &c 


(>)  Dos  d,  Hudson  v.  Roe,  21  L.  J.,  a  B.  350. 
(«)  iSomaymfs  ease,  5  Co.  B.  92. 
(>)  UpUm  and  WeiUf  ease^X  Leon.  145. 
[A  Fmmd.Bkmchardi,  Wood,  1 B.  ft  P.  673;  Connor  ?.  West, 
5  But.  2673. 
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Writ  of  Habere  Facias  and  Fieri  Facias  for  Costs  tqfon 
a  Judgment  for  Plaintiff  in  Ejectment  where  Defendant  has 
appeared, 

ViCTORU,  bj  the  fiance  of  God,  of  the  United  EjDgdom  of  Grett 
Brit«n  and  Ireland  (^een,  defender  of  the  £uth:  To  the  sheriff 
of  greeting.     Whereas  A.  B^  ktely  in  oar  Court  of  Q.  B.  [er 

**  G.  P."  or  '*  Exch.  of  P."  as  the  case  may  be],  lecoTered  poGsesnen  of 
[here  describe  the  property  asimthe  writ  qf  ejedmemi,  or  if  part  mthf 
qfths  land  has  6eaf»  reooiertd,  describe  such  part  as  m  tke  jmdgwssmQ, 
with  the  appartenanoes  in  your  bailiwiGk,  in  an  actioo  of  ejectment  at 
the  sait  of  the  said  A.  B.  against  C.  D.  Therefore  we  command  joo, 
that  withoat  delay  yoa  cause  the  said  A.  B.  to  haTe  poaoosBioo  of  the 
said  land  and  premises,  with  the  appnrtenanoes ;  and  we  also  command 
yoa  that  [if  sued  out  rf  the  Court  of  Exchequer  sag,  "  and  we  also 
command  yon,  that  yoa  omit  not,  by  reason  of  any  liberty  of  yoor 
oonnty,  bat  that  yoa  enter  the  same  and  that,"]  of  the  goods  and 
chattels  of  the  said  G.  D.,  in  yoor  bailiwick  yoa  canse  to  be  made 
£  J  which  the  said  A.  B.,  lately  in  oar  said  ooort,  reoowiwi 

against  the  said  C.  D.  for  the  said  A.  B/s  costs  ei  the  aaid  soxty 
whereof  the  said  G.  D.  is  convicted,  together  with  interest  on  the 
said  sam,  at  the  rate  of  four  pounds  per  centam  per  annom,  from 
the  day  of  ,  in  the  year  of  our  Lord  ,  on  winch  day 

the  judgment  aforesaid  was  entered  up,  and  hate  that  money  and 
interest  aforesaid  in  our  said  court  inunediately  after  the  esecotion 
hereof,  to  be  rendered  to  the  said  A.  B.,  and  that  you  do  all  thiiigB  ms 
by  the  statute  passed  in  the  second  year  of  oor  reign  yoa  are  BBtho- 
need  and  required  to  do  in  that  behalf.  And  in  what  maimer  yoa 
shall  hsTs  executed  this  our  writ  make  appear  to  us  [or  ia  the  Com- 
mon Pleas,  "  before  oor  justices,"  or  in  the  Eache^^uer, "  bdbrs  the 
Barons  of  oar  Ezobequer,"  as  the  case  majf  be"],  at  Wettminfltar, 
immediately  after  the  execution  hereof,  and  hare  you  there  then  this 
writ.    Witness,  &c 

Writ  of  Fieri  Facias  for  Costs  on  a  Judgment  for  PlamHff 
in  Ejectment  where  Defendant  has  appeared. 

VioroRiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Qaeen,  defender  of  the  faith:  To  the  sheriff 
of  greeting;.    We  command  you  that  [if  sued  out  of  the  Comrl  nf 

Exchequer,  "  We  command  you  that  you  omit  not»  by  reason  of  any 
liberty  of  yoar  county,  but  that  you  enter  the  same  and**]  of  the 
goods  and  chattels  of  G.  D.,  in  yoor  bailiwick,  yoa  cause  to  be  made 
£  ,  which  A.  B.,  hUely  in  our  Goart  of  Q.  B.  [or  **  C.  P."  or 

*'Exch.  of  Pleas,"  as  the  case  ma^f  he'\,  reoovired  against  him,  fior  the 
said  A.  B/s  costs  of  suit  in  an  action  of  ^eotment,  teou|^t  by  the  said 
A.  B.  against  the  said  G.  D.  in  that  court,  whereof  the  said  CL  D.  is 
conrieted,  together  with  interest  upon  the  said  sum,  at  the  Tskis  ef  Ibor 
pounds  per  centum  per  annum,  from  the  day  of  ,  in  the 
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ynr  of  our  Lord  ,  on  whieh  daj  the  jadgmfliit  aforesaid  was 

entered  up,  and  have  that  monej^  with  inch  interest  as  aforesaid, 
before  ns  [^or  in  the  Common  Pleatf  '*  before  our  jostices,"  or  in  the 
Exekeqmer^  *'  before  the  barons  of  our  Ezcheqaer,**  at  the  cote  may  he] 
at  Westminster,  immediateW  after  the  execution  hereof,  to  be  rendered 
to  the  said  A.  B^  and  that  jon  do  all  things  as  by  the  statnte  passed 
in  the  second  jear  of  our  reign  yon  are  authorized  and  required  to  do 
in  that  behalf.  And  in  what  manner  you  shall  hare  executed  this  our 
writ  make  appear  to  us  [or  in  the  Common  Pleat^  **  to  our  justices,"  or 
M  the  Exchequer^  *'  to  the  barons  of  our  Exchequer,"  as  the  case  ma^ 
6e]  at  Westminster,  immediately  after  the  execution  hereof,  and  have 
you  there  then  this  writ.    Witness,  &c. 

11.  Error. 

In  what  eases  may  he  brought,"] — ^Error  may  be  brought 
ia  like  maimer  as  in  other  actions,  upon  any  judgment  in 
ejectment,  after  a  special  verdict  found  by  the  jury,  or  a  bill 
of  exceptions,  or,  by  consent,  after  a  special  case  stated.  (^) 
As  to  the  practice,  see  the  subject  treated,  ante^  title,  ^^  Pro- 
cee^ngs  in  Error,''  p.  525. 

IL  PxocKEDfiros  wnRB  Ejbctm BHT  IS  BT  Lahdu>rd  for  For- 

FRrrURB   BT    NON-PATMEHT  OV  BeHT,   WHBBB   THKRB  IS  SO 
SUFFICIRMT  OlSTRBSS  OX  THX  PbEKIBBS. 


(a)  When   proceedings  may 

be  taken. 
(Jh)  Serrioe    or   affixing    of 

writ. 
(e)  Payment  of  arrears. 


{d)  Judgment,  &o. 

(e)  Proceedings  by  tenant  in 

equity. 
C/)  Costs. 


(o)  When  proceedings  way  be  taken,] — Where  the  eject- 
ment is  by  a  landlord,  and  is  founded  on  a  forfeiture  by 
non*payment  of  rent,  if  there  be  a  sufficient  distress  upon 
the  premises  the  landlord,  in  order  to  avail  himself  of  the 
forfeiture,  must,  in  the  first  pUce,  formally  demand  the 
Tent,(*)  unless  indeed  there  be  an  express  agreement  dis- 
pensiiig  with  such  demand,  (*)  and  he  must  then  proceed  as 
in  an  ordinary  case  of  ejectment.  But  if  there  be  no  suffi- 
cient distress,  he  may  avail  himself  of  the  more  satisfactory 
remedy  provided  in  such  case,  and  in  which  no  demand  of 
rent  need  be  made. 


^5 


>)  C.  L.  P.  Act,  1862, 1.  208. 
s)  Doe  d,  Weet  t.  Davis,  7  East,  363. 
(>)  Doe  d.  Harris  ▼.  Masters,  2  B.  ft  C.  490. 
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(b)  Service  or  affixing  of  torit,'] — By  the  Common 
cedure  Act,  1852,  s.  210,  it  is  provided,  that  ^' In  all 
between  landlord  and  tenant,  as  often  aa  it  shall  happen 
that  one  half-}rear^8  rent  shall  be  in  srrear,  and  the  lanolord 
or  lessor  to  whom  the  same  is  due,  hath  right,  by  law,  to 
re-enter  ibr  the  non-pajrment  thereof,  audi  landlord  or 
lessor  shall  and  may,  without  any  formal  demand  or  re-entry, 
serve  a  writ  in  ejectment  for  die  recovery  of  the  demised 
premises,  or  in  case  the  same  cannot  be  le^ly  served,  or  no 
tenant  be  in  actual  possession  of  the  premises,  then  snch 
landlord  or  lessor  may  affix  a  copy  thereof  upon  the  door  <i€ 
any  demised  messuage ;  or  in  case  such  action  in  ejectmenl 
shall  not  be  for  the  recovery  of  any  messuage,  then  upon 
some  notorious  place  of  the  kaida,  tenements,  and  heredita- 
ments comprised  in  such  writ  in  ejectment,  and  such  affixing 
shall  be  deemed  legal  service  thereof,  which  service  or 
affixing  such  writ  in  ejectment  shall  stand  in  the  place  and 
stead  of  a  demand  and  re-entry.  "(*)  The  rent  snould  be 
calculated  to  the  last  rentHlay.(»)  And  proceedings  may 
be  taken  under  the  section,  though  the  arrears  of  rent  mvch 
exceed  one  half-year,  notwithstanding  there  is  a  sufficient 
distress  to  countervail  one  half-yearns  rent,  if  it  be  insuffi- 
cient to  countervail  the  arrears  tnen  due.(*) 

(c)  Payment  of  arrears  of  retU."] — ^If  the  tenant  or  his 
assignee  do  or  shall,  at  any  time  before  the  trial  of  such 
ejectment,  ]jay  or  tender  to  the  lessor  or  landlord,  his  execu- 
tors or  administrators,  or  his  or  their  attorney  in  that  cauae, 
or  pay  into  the  court  where  the  same  cause  is  depending,  all 
the  rent  and  arrears,  together  with  the  costs,  tnen  and  in 
such  case  aU  further  proceedings  on  the  said  ^ectment  shall 
cease  and  be  discontinued.  («)  It  has  been  held,  upon  the 
construction  of  the  same  words,  in  the  4  €reo.  3,  c.  28,  a.  4, 
that  a  sub-lessee,  («)  or  mortgagee(*)  is  entitled  to  stay  Ae 
proceedings  on  payment  of  the  rent  and  costs. 

(d)  Judgment^  jr.] — In  case  of  judgment  against  the  de- 
fendant for  non-appearance,  if  it  be  made  appear  to  the  court 


(>)  C.  L.  P.  Act.  1852, 1.  210. 
(<)  Doe  d.  Hareourt  v.  Roe,  4  Taunt  883. 

(»)  Crott  V.  Jordan,  8  0.  B.  149,  "  Oyemling  " ;    Doe  d,  FoereU 
T.  Roe,  9  Dowl.  548.    See  also  Doe  d,  Gretiom  v.  Roe,  4  a  B.  577- 


(*)  C.  L.  P.  Act,  1852,  8.  212. 

M  Doe  d,  Wyait  v.  Byron,  1  C.  B.  628. 

(•)  Doe  d,  Whi^ld  t.  Roe,  3  Taont  402. 
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in  which  the  ftction  is  depending  by  affidavit,  or  be  proved 
upon  the  trial  in  case  the  defendant  appears,  that  nalf-a- 
vear*s  rent  was  due  before  the  writ  was  served,  and  that  no 
sufficient  distress  was  to  be  found  on  the  demised  premises, 
countervailing  the  arrears  then  due,  and  that  the  lessor  had 
power  to  re-enter ;  in  every  such  case  the  lessor  recovers 
judgment  and  execution  in  the  same  manner  as  if  the  rent 
in  arrear  had  been  legally  demanded  and  a  re-entry 
nuide.(*)  A  similar  provision  was  contained  in  the  4  Geo.  2, 
c.  28.  In  order  to  be  in  a  position  to  prove  the  absence  of 
a  sufficient  distress,  search  should  be  made  over  the  whole 
of  the  premises,  and  its  result  proved  at  the  trial  or  alleged 
in  the  affidavit.(*)  Where  the  search  could  not  be  made, 
the  premises  being  kept  locked  and  access  refused,  an  affida- 
vit,  stating  the  deponent*s  belief  that  there  was  no  sufficient 
was  held  sufficient.  (') 


Affidwril  of  Service  of  Writ  and  of  Rent  being  in  Arrear. 

In  the  Q.  B.  [«  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A.  B.,  plaintiff, 
and 
O.  D.  defendant. 

I,  A.  B.,  of  ,  the  above-named  plaintiff,  and  I,  J.  S.  of  , 

attoniey  ia  this  cause  for  the  said  A.  B.,  severaUy  make  oath  aod  say: 

And  first  I,  J.  S.,  for  myself  say: 

1.  Tbmt  I  did  IttaU  service  qfwrit  a»  antCj  p.  938.] 

And  I,  the  eaid  A.  B.,  for  myteU  say : 

S.  That  before  and  at  the  time  the  said  writ  was  served  as  afore- 
said, there  was  doe  to  me,  as  the  landlord  of  the  said  land  and  pre- 
fluaes,  for  the  recovery  of  the  poeeeasioa  of  which  this  action  is  brought, 
from  the  laid  C.  D.,  who  then  was  the  tenant  thereof,  £  ,  for 

[hatf]  a-ycar's  rent  of  the  same,  under  and  by  virtue  of  an  indenture 
ci  lease  dated  the  day  of  ,  A.  D.   18         ,  and  made 

between  me  of  the  one  part  and  the  sud  C.  D.  of  the  other  part, 
and  that,  on  the  day  of  ,  A.  d.  ,  do  sufficient 

^stress  was  to  be  found  on  the  said  land  oounterrailing  the  said  arrears 
of  rant  then  due. 

3.  That  the  said  [half]  year*s  rent  of  the  said  land  became  due  on 
the  day  of  ,  A.D.  18 

4^  That  at  the  time  of  the  said  service  of  the  said  writ,  and  at  the 


(>)  C.  L.  P.  Act,  1852,  s.  210. 

O  Dee  V.  WanMoM,  7  T.  E.  117 ;  Doe  d.  Chippendale  t.  Dyson, 
M.  &  M.  77.  ^      1 

(>)  Doed,  Cox  V.  Am,  5  D.  ft  L.  272. 
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time  I  cUam  bj  the  said  writ  to  bftre  been  entitled  to  the  poeewien  of 
the  said  land,  I,  the  said  A.  B.,  had  power  to  re-eater  upon  the  said 
land,  by  Tirtae  of  the  said  lease,  for  the  non-pajment  of  the  rent  so  in 
arrear  as  aforesaid.        Sworn,  &c 

Same  where  no  tenaDt  in  actual  possession. 

[TYde  and  eammenoement  tame  at  in  latt/arm,'] 

And  first  I,  the  said  J.  S.,  for  myself  say: 

1.  That  on  last,  and  for  a  long  time  before,  the  land  and 
premises,  for  the  reoorery  of  the  possession  of  which  this  action  is 
brought,  and  which  were  lately  in  the  ocenpation  of  the  said  C.  D., 
was  nnoocnpied,  and  there  was  no  tenant  in  the  actual  posse ssiqb 
thereof,  and  I  therefors  did,  on  the  day  and  year  aforesaid,  affix  a 
troe  copy  of  the  writ  in  ejectment  by  which  this  action  was  com- 
menced upon  ,  being  a  notorious  place  of  the  said  lands  and 
premises  comprised  in  the  ssid  wriL 

2,  That  a  tme  copy  of  the  said  writ  is  hereunto  annezed,  marked 
(A). 

And  I,  A.  B.,  for  myself  say : 

S.  That  before  and  at  the  time  at  which  the  said  copy  of  the  said 
writ  was  so  sffized  as  aforesaid,  there  was  dae  to  me  [ttatmff  that  rmt 
m  arrear  and  mtufieiencf  qfdittrttt  at  above], 

4.  That  at  the  time  di  a£Szing  the  said  copy  of  the  said  writ  as 
aforesaid,  and  at  the  time  I  claim  by  the  said  writ  to  have  been  eotitied 
to  the  possession  of  the  said  land,  I  had  power  to  re>  enter  upon  the  said 
land  by  rirtne  of  the  sud  indenture,  for  the  non-paym«it  of  the  rent  to 
in  arrear  as  aforesaid.        Sworn,  &c. 

Judgment  bars  lessee^  when,^ — In  case  the  leasee  or  bis 
assignee,  or  other  person  claiming  or  deriving  under  the  said 
lease,  permit  and  suffer  judgment  to  be  had  and  recotrered 
on  such  trial  in  ejectment,  and  execution  to  be  executed 
thereon,  without  paying  the  rent  and  arrears,  together  with 
fuU  costs,  and  witnout  proceeding  for  relief  in  equity  within 
six  months  after  such  execution  executed,  in  such  case  the 
said  lessee  and  all  other  persons  claiming  and  deriving 
under  the  said  lease,  are  barred  and  foreclosed  from  au 
relief  or  remedy  in  law  or  equity,  other  than  by  bringing; 
error  for  the  reyersal  of  such  judgment,  in  case  the  same  is 
erroneous ;  and  the  sud  lessor  or  landlord  from  thenceforth 
holds  the  demised  premises  discharged  from  such  lease.  But 
this  does  not  extend  to  bar  the  right  of  any  mortgagee  of 
such  lease,  or  any  part  thereof,  who  is  not  in  possession,  so 
such  mortgagee,  within  six  months  after  judgment  obtained 
and  execution  executed,  pays  all  rent  in  arrear,  and  all 
costs  and  damages  sustained  by  such  lessor  or  person  enti- 
tle to  the  remainder  or  reversion,  and  perform  all  the 
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eoTenants  and  agreements  which  on  the  part  and  behalf  of 
the  first  lessee  are  and  ought  to  be  performed. (*) 

(«)  Where  tenant  proceeds  for  relief  in  equity,'] — By  the 
Common  Law  Procedure  Act,  1852,  s.  211,  '*in  case  the 
said  lessee,  his  assignee,  or  other  person  claiming  any  right, 
tide,  or  interest,  in  law  or  equity,  of,  in,  or  to  the  said  lease, 
shall,  within  the  time  aforesaid,  proceed  for  relief  in  any 
coort  of  equity,  such  person  shall  not  have  or  continue  any 
injonction  agamst  the  proceedings  at  law  on  such  ejectment, 
onlesfl  he  does  or  shall,  within  forty  days  next  a^er  a  full 
and  perfect  answer  shaill  be  made  by  the  claimant  in  such 
ejectment,  bring  into  court  and  lodge  with  the  proper  officer 
such  sum  and  sums  of  money  as  the  lessor  or  landlord  shall 
in  his  answer  swear  to  be  due  and  in  arrear  over  and  above 
all  just  allowances,  and  also  the  costs  taxed  in  the  said  suit, 
there  to  remain  till  the  hearing  of  the  cause,  or  to  be  paid 
out  to  the  lessor  or  landlord  on  good  security,  subject  to  the 
decree  of  the  court;  and  in  case  such  proceedings  for  relief 
in  equity  shall  be  taken  within  the  time  aforesaid,  and  after 
execution  is  executed,  the  lessor  or  landlord  shall  be  ac- 
countable only  for  so  much  and  no  more  as  he  shall  really 
and  hondjtde^  without  fraud,  deceit,  or  wilful  neglect,  make 
of  the  demised  premises  from  the  time  of  his  entering  into 
the  actual  possession  thereof,  and  if  what  shall  be  so  made 
by  the  lessor  or  landlord  happen  to  be  less  than  the  rent 
reserved  on  the  said  lease,  tiien  the  said  lessee  or  his 
assignee,  before  he  shall  be  restored  to  his  possession,  shall 
pay  such  lessee  or  landlord  what  the  money  so  paid  by  him 
fell  short  of  the  reserved  rent  for  the  time  such  lessor  or 
landlord  held  the  said  lands.  And  if  such  lessee,  his  execu- 
tors, administrators,  or  assigns  are  relieved  in  equity,  he 
and  they  shall  hold  and  enjoy  the  demised  lands  according 
to  the  lease  thereof  made  without  any  new  lease.  (') 

(_/)  Costs  of  defendant  J] — If,  on  such  ejectment,  a  verdict 
pass  for  the  defendant,  or  the  claimant  be  nonsuited 
therein,  the  defendant  is  entitled  to  recover  his  costs.  (*) 


(«)  C.  L.  P.  Act,  1862,  B.  210. 
(<)  Ibid.  8.  212. 
(S)  Ibid,  s.  210. 
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III.  PBOCBBDnroa  whsbk  Ejkctmbut  i8  bt  Landlord  aitkb 
EzPiRATioir  OB  Dbtkkiuxation  or  Tkbm. 


(a)  Notice  requiring  tenant 

to  find  bail. 
(6)  In  what  cases  may  be 

served, 
(e)  Form  of  notice. 

(d)  Bail. 

(e)  Default  to  find  bail. 


(/)  Form  of  judgment  in 
ease  of  defai^t. 

(y)  Trial. 

(A)  Stajinit  execntioD,  &c 

(t)  Beoogotsaoccs  and  secu- 
rities ;  how  to  be  taken. 


As  the  proceedings  where  a  landlord  brings  ^ectment 
afler  the  term  is  expired  or  determined,  where  such  term 
has  been  created  by  a  lease  or  a^preement  in  writing,  differ 
in  some  respects  from  the  ordinary  proceedings  in  the 
action,  if  the  plaintiff  choose  to  avail  himself  of  Uie  provi- 
sions of  the  statute,  such  points  of  ditferenoe  will,  m  this 
place,  receive  a  separate  consideration. 

(a)  Notice  requiring  tenant  to  find  hail.'] — By  the  Com- 
mon Law  Procedure  Act,  1852,  s.  213,  it  is  enacted,  that 
*^  where  the  term  or  interest  of  anj  tenant,  now  or  hereafter 
holding,  under  a  lease  or  agreement  in  writing,  any  lands, 
tenements,  or  hereditaments,  for  any  term  or  number  of 
years  certain,  or  from,  year  to  year,  shall  have  expired  or 
been  determined,  either  by  the  landlord  or  tenant,  by 
regular  notice  to  quit,  and  such  tenant,  or  any  one  holding 
or  claiming  by  or  under  him,  shall  refuse  tx)  deliver  up 
possession  accordingly,  after  lawful  demand  in  writing  made 
and  signed  by  the  landlord  or  his  agent,  and  served  per- 
sonally upon  or  lefl  at  the  dwelling-house  or  usual  place  of 
abode  of  such  tenant  or  person,  and  the  landlord  shall 
thereupon  proceed  by  action  of  ejectment  for  the  recovery 
of  possession,  it  shall  be  lawful  for  him,  at  the  foot  of  the 
writ  in  ejectment,  to  address  a  notice  to  such  tentant  or 
person,  requiring  him  to  find  such  bail,  if  ordered  by  the 
court  or  a  judge,  and  for  such  purposes  as  are  hereafter 
next  specified." 

(h)  Tn  what  cases  notice  may  be  served,'] — As  the  language 
of  the  New  Procedure  Act,  and  that  of  the  1  Geo.  4.  c.  87, 
providing  for  analogous  proceedings  in  the  old  action  of 
ejectment,  is  precisely  similar,  so  far  as  it  is  descriptive  of 
the  cases  in  which  such  proceedings  may  be  reported  to. 
the  cases  in  which  a  construction  has  been  put  upon  the 
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words  of  the  old  act  are  applicable  strictly  to  the  new. 
They  will,  therefore,  be  shortly  noticed.  A  parol  letting 
is  not  within  the  provision, (*)  an  agreement  for  a  term 
of  three  months  certain  is,  (*)  but  a  tenancy  for  years, 
determinable  on  lives,  is  not,(*)  a  term  for  years  certain, 
and  a  holding  over  beyond  the  term  is  witbm  the  act.(*) 
Bat  where  a  term  is  determined  by  a  notice,  before  its  ter- 
mination by  effluxion  of  time,  it  is  not  within  it.(^)  A  lessee 
nuiy  proceed  under  it  aeainst  his  sub-lessee,  (*)  and  so  may 
a  tenant  in  common  for liis  undivided  moiety. (') 

(e)  Form  ofnotice."} — The  following  may  be  the  form  of 
notice  written  at  the  foot  of  the  writ  m  ejectment.  (*) 

Tak«  notiee,  thmt  yoa  will  be  required,  if  ordered  by  the  court  or  a 
judge,  to  gire  bail  by  yourself  and  two  eufBcient  sureties,  conditioned 
to  pay  the  costs  and  damages  to  be  recovered  in  this  action. 

(d)  BaU."] — *|  Upon  the  appearance  of  the  party  on  an 
affidavit  of  service  of  the  writ  and  notice,  it  shall  be  lawM 
for  the  landlord,  producing  the  lease  or  agreement,  or  some 
counterpart  or  duplicate  thereof,  and  proving  the  execution 
of  the  same  by  affidavit,  and  upon  affidavit  that  the  premises 
have  been  actually  enjoyed  under  such  lease  or  agreement, 
and  that  the  interest  of  the  tenant  has  expired,  or  been 
determined  by  regular  notice  to  quit,  as  the  case  may  be, 
and  that  possession  has  been  lawfully  demanded  in  manner 
aforesaid,  to  move  the  court,  or  apply  by  summons  to  a 
judge  at  chambers,  for  a  rule  or  smnmons  for  such  tenant  or 
person  to  show  cause,  within  a  time  to  be  fixed  by  the  court 
or  judge  on  a  consideration  of  the  premises,  why  such  tenant 
or  person  should  not  enter  into  a  recognizance,  by  himself 
and  two  sufficient  sureties,  in  a  reasonable  sum,  conditioned 
to  pay  the  costs  and  damages  which  shall  be  recovered  by 
the  claimants  in  the  action ;  and  it  shall  be  lawful  for  the 

(*)  Doe  d.  Broff/ordj,  Roe,  6  B.  &  Aid.  770;  Doe  d,  Thotnaa  t. 
Field,  2  Dowl.  542. 

(«)  Doe  d.  PhiUipa  t.  iZotf,  5  B.  &  Aid.  766. 

(»)  Doe  d.  Pemberton  v.  Roe,  7  B.  &  G.  2. 

(4)  Doe  d,  Marouit  of  Anglesey  t.  Roe.  2  D.  ft  B.  665. 

(*)  Doe  d.  Cardigan  ▼.  Roe,  1  D.  &  L  540.  See  also  Doe  d, 
Tindal  v.  Roe,  I  Dowl.  143;  Doe  d.  Carter  ▼.  Roe,  10  M.  &  W.  670. 

(«)  Dee  d.  Watt*  r.  Roe,  5  Dowl.  513. 

P)  Doe  ▼.  Rotherham,  3  Dowl.  690. 

(•)  a  L.  P.  Act,  1852,  sched.  (A),  No.  21. 
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court  or  judge,  upon  cause  shown,  or  npon  affidavit  of  the 
service  of  the  rule  or  summons,  in  case  no  cause  shall  be 
shown,  to  make  the  same  absolute  in  the  whole  or  in  part, 
and  to  order  such  tenant  or  person,  within  a  time  to  be 
fixed  upon  a  consideration  of  all  the  circumstances,  to  find 
such  bail,  with  such  conditions  and  in  such  manner  as  «^n 
be  specified  in  the  said  rule  or  summons,  or  such  part  of  the 
same  so  made  absolute."(0  Formerly  the  recognizance  was 
taken  to  the  extent  of  a  year's  value  of  the  premiaes,  and  a 
reasonable  sum  for  the  costs  of  the  action,  but  not  for 
mesne  profits.  (*)  But  in  a  case  where  mesne  profits  can 
now  be  recovered  on  the  trial,  t.  e.  where  the  ejectment  is 
brought  by  a  landlord  against  his  tenant,  there  does  not 
appear  to  be'any  reason  why  they  should  not  be  included  in 
the  recognizance. 

(e)  Proceedings  in  case  of  tenants  neglect  or  refusal  to  Jimd 
baU,"^ — In  case  the  party  neglect  or  refuse  to  find  bail  as 
required  by  the  rule  or  summons,  and  lay  no  ground  to 
induce  the  court  or  Judge  to  enhu^  the  time  for  obeying 
the  same,  then  the  lessor  or  landlord,  filing  an  afiidavit 
that  such  rule  or  order  has  been  made  and  served  and  not 
complied  with,  shall  be  at  liberty  to  sign  judgment  for 
recovery  of  possession  and  costs  of  8uit.(*) 

(/)  Form  of  judgment.'] — ^The  form  of  jadgment  in  sodi 
case  must  be  as  follows,  or  to  the  like  effect,  it  bdng  pre- 
scribed  by  the  Common  Law  Procedure  Act,  1852,  scbed. 
(A),  No.  21. 

Id  the  Qaeeo*8  Bench. 

The        day  of  a.d.  18     .     [DateofteriL} 

Yorhthire^ )      On  the  day  and  jear  above  written  a  writ  of  our  Lady 

to  wit.  )  the  Queen  issaed  forth  of  this  court,  with  a  notice  there- 
ander  written,  the  tenor  of  which  writ  and  notice  foUows  in  these 
words  :  that  is  to  say, 

[^ere  copy  tKe  writ  and  notice^  which  latter  may  he  atjblloms  : — ] 

**  Take  notice  that  you  will  be  required,  if  ordered  by  the  oowt  <»■  a 
judge,  to  give  bail  by  yourself  and  two  sufficient  sureties,  conditioDed  to 
pay  the  costs  and  damages  which  shall  be  recovered  in  this  actioa.'* 

And  G.  D.  has  appeared  by  ,  his  attorney,  [or  in  person]  to 

the  said  writ,  and  has  been  ordered  to  give  bail  pursuant  to  the  statute^ 
and  has  failed  so  to  do.    Therefore  it  is  considered  that  the  said  [here 

Q)  C.  L.  P.  Act,  1852,  s.  213. 

(«)  Doe  d.  Levi  v.  fioe,  6  C.  B.  272. 

(«)  C.  L.  P.  Act,  1852,  8.  213. 
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ofUimdlord^  do  reeoyer  poaseenon  of  the  land  in  the  said 
writ  iDcotioned,  with  the  mppartenanoeii,  together  with  X  for 

eoetoof  suit. 

(^g)  Trxal,'] — In  this,  as  in  other  cases  of  ejectment  at  the 
rait  of  a  landlord,  the  plaintiff  may  give  evidence  of  and 
recoTer  the  mesne  profits.  (*) 

(A)  Security  upon  stay  of  judnmeni  or  execution,'] — By  the 
215^  section  of  the  Common  Law  Procedure  Act,  1852,  it 
is  provided,  that  ^Mn  all  cases  in  which  such  security  shall 
have  been  given  as  aforesaid,  if  upon  the  trial  a  verdict  shall 
pass  for  the  claimant,  unless  it  shall  appear  to  the  judge 
bcibre  whom  the  same  shall  have  been  nad  that  the  finding 
of  the  jary  was  contrary  to  the  evidence,  or  that  the  damages 
given  were  excessive,  such  judge  shall  not,  except  by 
oonsent,  make  any  order  to  stay  judgment  or  execution, 
except  on  condition  that  within  four  Says  from  the  day  of 
the  trial  the  defendant  shall  actually  find  security  by  the 
recognizance  of  himself  and  two  sufficient  sureties,  in  such 
reasonable  sum  as  the  judj;e  shall  direct,  conditioned  not  to 
commit  any  waste,  or  act  in  the  nature  of  waste,  or  other 
wilfbl  damage,  and  not  to  sell  or  carry  off  any  standing 
crops,  hajTi  straw,  or  manure  produced  or  made,  if  any,  upon 
the  premises,  and  which  may  nappen  to  be  thereupon  from 
the  day  on  which  the  verdict  snail  happen  to  have  been 
given  to  the  day  on  which  execution  shall  finally  be  made 
upon  the  judgment,  or  the  same  be  set  aside,  as  the  case 
may  be ;  provided  always,  that  the  recognizance  last  above 
mentioned  shall  immediately  stand  discharged  and  be  of  no 
effect,  in  case  proceedings  m  error  shall  be  brought  upon 
such  judgment,  and  the  plaintiff  in  error  shall  become  bound 
in  the  manner  hereinbefore  provided." 

Form  of  Recognizance  not  to  Commit  Waste^  jr.,  where 

Judge  stays  Execution, 

Yen  do  jointiy  and  severally  acknow]ed|ce  to  owe  to  the  plaintiff  in 
this  suit  the  sam  of  £  ,  on  condition  that  yon,  G.  H.,  do  not 
flommit  any  waste,  or  act  in  the  nature  of  waste  or  other  wilful  damage, 
or  sell  or  carry  off  any  standing  cropa,  hay,  straw,  or  manure,  produced 
or  made  on  the  premises  in  question  in  this  cause,  and  which  may  be 
thefeon,  from  the  day  on  which  the  verdict  in  this  action  was  given,  to 


{})  C.  L.  P.  Act,  1852,  8. 214  ;  see  ante^  p.  966. 
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the  daj  on  which  ezecatioo  ahaQ  fioallr  be  made  npoo  the  jndf^ent  ia 
this  action,  or  the  same  judgment  be  set  aside,  as  Uie  csm  maj  he. 

Are  70a  contoit  ? 

AffidaviL"] — The  motion  for  bail  is  founded  on  an  affidaTit 
in  the  terms  described  by  the  act.  It  should  show  that  the 
tenancy,  if  from  year  to  year,  has  been  determined  by  a 
regular  notice  to  quit.(i)  The  execution  of  the  lease  may, 
it  appears,  be  proved  by  a  person  who  was  not  the  attesting 
witness.  (•) 

The  following  may  be  the  form  of  an  affidavit  to  obtain 
rule  for  bail,  &c.,  where  tenant  held  under  a  lease  under 
seal. 

In  the  Q.  B.  ["  C.  P."  or  "Exch.  of  P.^] 

Between  A.  B.,  i^aintiiF, 
and 
C.  D.,  defendant 

I,  A.  B.,  of  ,  the  above-named  plaintiff,  and  I,  J.  S.,  of  , 

attorney  in  this  cause  for  the  above-named  phuntiff,8eTenUy  maka  oath 
and  say 

And  first  I,  the  sud  A.  B.,  for  myself  say — 

1.  That  this  action  is  broneht  for  the  recoreiy  of  a  measoaji^e  ^or  as 
the  c€ue  may  be]  and  premises,  with  the  appnrtenances,  sxtoate  in  IJIm 
parish  of  ,  in  the  connty  of  ,  formerly  held  by  the  above- 
named  C.  D.,  as  tenant  thereof  to  me,  under  and  by  virtue  of  an 
indenture  of  lease,  a  counterpart  of  which  is  exhibited  to  roe  at  the  time 
of  swearing  this,  my  affidavit,  and  is  marked  (A). 

2.  That  the  said  lease  was  duly  executed  by  me,  and  is,  as  I  believe, 
in  the  possession  of  C.  D. 

3.  That  the  said  term  and  interest  of  the  said  C.  D.  expired  on  the 
day  of  ,  and  that  the  said  C.  D.  was  poesessed  of,  and 

actually  held  and  enjoyed  the  said  messuage  and  premises,  wiUi  the 
appurtenances,  under  and  by  virtue  of  the  said  lease,  from  the  com- 
mencement of  the  term  therein  mentioned  until  the  exphration  thereof  as 
aforesMd,  and  has  continued  from  thence  hitherto  to  hold,  and  still 
doth  hold  the  same. 

And  I,  the  said  J.  S.,  for  myself  say — 

4.  That  on  or  about  the  day  of  ,  a.d.  ,  I  was  present 
and  did  see  the  said  0.  D.  dniy  si|nB«  seal,  deliver,  and  execute  the  said 
counterpart  of  the  said  lease,  and  that  the  name  G.  D.  thereunto  imb- 
scribed,  as  the  party  executing  the  same,  is  of  the  handwriting  of  the 


r»)  Doe  d.  Topping  v.  Hoet,  7  Dowl.  487. 
(>)  Doe  d.  Goutland  v.  Roe^  6  Dowl.  35. 
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said  C.  D.,  mnd  that  the  name  J.  S.  thereunto  enbscribed,  as  a  witness 
of  the  execation  thereof,  is  of  the  proper  handwriting  of  me|  this 
defiaoeot. 

5w  That  I«  the  said  J.  S.,  did  on  the         daj  of  ,  being  after 

the  expiration  of  the  said  term  and  interest  of  the  said  C.  D.  in  the 
said  messoage  and  premises,  personally  [^or  *'  by  leayinir  the  same  for 
him  with  a  senrant  of  the  said  C.  D.  at  his  then  dwellinf^-hoase,  and 
nsnal  place  of  abode,  sitoate  in  ,  j**  or  at  the  ccue  majf 

be]  did  serre  the  said  C.  D.  with  a  demand  of  the  possession  of  the 
said  premises  in  writing,  which  said  demand  was  directed  to  the 
said  C.  D^  and  was  signed  by  the  said  A.  B.  and  was  and  is  aa 
foUowa.     [Here  copy  the  demand.] 

And  I,  the  said  A.  B.  farther  say — 

6.  That  I  caused  the  said  C.  D.  to  be  served  with  the  said  demand 
as  aforesaid,  in  order  that  I  might  obtain  possession  of  the  said  messuage 
and  preroiaea ;  hot  the  said  C.  D.  thereupon  refused,  and  hath  yet 
hhbcfto  refused  and  n^lected  to  deliver  up  the  possession  thereof 
to  Die,  or  to  any  person  on  my  behalf. 

And  I,  the  sud  J.  S.,  further  say — 

7.  That  I  did,  on  the  &c.,  [ttatutg  tervioe  of  the  wrii  4snd 
netiet^  as  anttj  p.  938.] 

SwQCllf  &C. 

Same  where  Tewincy  was  from  Year  to  Year  under  a 

Written  Agreement, 

l^T^de  and  commeneement  same  as  in  preceding  finn»]  And  first 
I,  th»  aaid  A.  B.,  for  myself  say — 

1.  That  this  action  is  brought  for  the  recovery  of  a  messuage  [Jiirm, 
kmdsy  tenement]  and  premises,  with  the  appurtenances,  situate  in  the 
parish  of  ,  in  the  county  of  ,  formerly  held  by  the  said 
C.  D.,  the  above-named  defendant,  as  tenant  thereof,  froni  year  to  year, 
to  me,  under  and  virtue  of  an  agreement  in  wiiting,  which  agreement  u 
exhibited  to  me  at  the  time  of  swearing  this,  my  a£Bdavit,  and  is 
marked  (A). 

2.  That  the  said  agreement  waa  duly  signed  and  executed  by  the 
•aid  C.  D.  on  the  day  of  ,  a.d.  IS  ,  and  was  also  duly 
signed  and  executed  by  me  oii  the  same  day. 

3.  That  the  said  C.  D.  was  possessed  of  and  actually  enjoyed  the 
aaid  messuage  {Jarm,  lands^  tenements]  and  premises,  with  the  appur- 
tenanoes,  from  the  day  of  ,  a.d.  ,  under  and  by  virtue 
of  the  said  agreement,  as  tenant  from  year  to  year  as  aforesaid,  until 
the  day  of  ,  when  his  tenancy,  as  such  tenant  from  year  to 
year,  was  determined  by  a  notice  to  quit  in  writing  hereinafter  men- 
tiooed,  and  that  the  said  C.  D.  hath  continued  from  thence  hitherto  to 
Jiold,  and  still  doth  hold  the  same. 

And  ly  the  said  J.  S.,  for  myself  say — 

4.  That  I  did,  oo  the        day  of  ,  penooally  serve  the  said 
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C.  D.  with  a  regular  notiee  to  quit  the  said  mavnagv  [Jbrmt  brnde, 
tmtmnmtt']  and  prenuBee,  with  the  appurtenaiiees  at  {or  *'bj 

leaving  the  same  for  him  at  his  dwelling-hooee  and  nsaal  piaoe  of  abode. 
aitoate,**  &c,  as  the  ca$e  vteuf  he\  which  aaid  notice  to  quit  was  in 
writing,  and  waa  directed  to  the  said  C.  D.,  and  aigned  by  the  aaid 
A.  B.,  and  was  and  is  as  follows.     [Hen  copjf  ike  noiioe  io  quiL] 

5.  That  I  did,  on  the  day  of  ,  [pertona/lgr]  serve  the 
said  C.  D.  with  a  demand  in  writing,  of  tiie  posseesioD  of  the  said 
messnage  {Jarm,  lands,  UnemenU']  and  premises  [or  "by  leaving 
the  same  for  him  with  a  servant  of  him,  the  said  0.  D^  at  his  dwelliBg:- 
honse  and  nsoal  place  of  abode,  sitoate,"  &c.,  [as  tke  ease  ai^  he] 
which  said  demand  was  directed  to  the  said  C.  D^  and  was  aigned  by 
the  said  A.  B.,  and  was  and  is  as  follows.  [Here  set  Met  tie 
detnand,'] 

And  I,  the  said  A.  B.,  further  say — 

6.  That  the  year  of  the  tenancy  aforesaid  ended  on  the         day  of 

,  and  that  I  caused  the  said  notice  to  qoit  to  be  served  upon 
the  said  C.  D.  as  aforesaid,  for  the  porpose  of  determiniog  the 
said  tenancy,  on  the        day  of  ,  and  that  I  cansed  the  said 

C.  D.  to  be  served  with  the  said  demand  in  writing  as  albrceaid, 
in  order  that  I  might  obtain  possession  of  the  said  mcasnage  [yam, 
hmds^  tenemenUl  and  premises ;  but  the  said  C.  D.  hath  yet  hitherto 
neglected  and  refiised  to  deliver  np  the  poaaessioo  thenof  to  me, 
and  the  said  premises  have  not,  nor  hath  any  part  thsraof,  beoi 
delivered  np  to  me  or  to  any  person  on  my  behal£ 
And  I,  the  said  J.  S.,  farther  say, — 

7.  That  I  did,  on  the,  &c,  [siaikig  aervioe  qf  wrk  tmd  notioe,  as 
onto,  p.  938.] 


Sworn,  &c. 


In  the,  &0. 


Form  of  Bail-piece, 


Between  A.  B.,  p]^ntiff, 
and 
C.  D.,  defendant. 

Femie,   1      The  bail  in  this  action,  brought  for  the  recoveiy  ef  f  one 
to  wiL   \  messnage,^^  fc^  as  m  writ\  are  K.  L.,  of  ,  ta  the 

county  of  ,  and  L.  M.,  of  ,  in  the  ssid  oonnty,  hdher,  each 

of  them,  the  defendant,  and  the  said  bail  in  X        ,  by  role  of  oNirt, 
[or  "  by  order  of  the  Hon.  Mr.  Justice  ,^  ar*^  Baran  ,*3 

pursuant  to  the  Common  Law  Procedure  Act,  1852.  J.  & 

Attoniey  for  the  Mid  deftndant 
Taken  and  acknowledged,  &c. 

(t)  Recognizances  and  securities^  how  to  he  taken,'] — The 
reooniizances  and  secarities  muBt  be  taken  "  io  such  matiner 
and  by  and  before  such  persons  as  are  provided  and  anthoriied 
in  respect  of  recognizances  of  bail  upon  actioiis  -  *  ^  suits 
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depending  in  the  court  in  which  any  such  action  of  ejectment 
shall  hare  been  commenced ;  and  the  officer  of  the  same  court 
with  whom  such  recognizances  of  bail  are  filed,  shall  file  such 
reoognisanoes  and  securities  for  which  respectively  the  sum 
of  2«.  6tL^  and  no  more,  shall  be  paid ;  but  no  action  or  other 
proceeding  shall  be  commenced  upon  any  such  recognizance 
or  secniity  after  the  expiration  of  six  months  fi*om  the  time 
when  possession  of  the  premises,  or  any  part  thereof,  shall 
actoally  have  been  delivered  to  the  lanmord.(0 

IV.  AcnoH  FOB  Mbsss  PaoFrre. 
(a)  Katore  of  action.  |        *  (h)  Amonot  of  damages. 


(a)  Nature  o/'ac^n.]-;- After  judgment  in  ejectment,  tbe 
plmntiff  may  proceed  by  action  of  trespass  against  the  de- 
fendant for  the  recovery  of  the  mesne  profits.  As  already 
aaid,  where  the  ejectment  is  brought  by  a  landlord  against 
hia  tenant,  the  former  may,  after  proof  of  his  right  to  recover, 
give  evidence  of  and  recover  the  mesne  profits  from  the  day 
of  the  determination  of  the  tenant^s  interest  down  to  the 
time  of  the  verdict,  or  some  day  speciaUy  mentioned  in  the 
Terdict ;  but,  save  in  such  case,  a  distinct  action  must  be 
bronght  for  the  mesne  profits,  no  other  cause  of  action 
being  allowed  to  be  joined  with  ejectment ;  (*)  and  even 
vHiere  the  mesne  profits  have  been  recovered  on  the  trial  in 
ejectment,  an  action  may  be  subsequently  brought  for  the 
mesne  profits  which  may  have  accrued  after  the  verdict,  or 
the  day  down  to  which  tney  were  given,  down  to  the  day  of 
tlxe  delivery  of  possession  of  the  premises  recovered  in  the 
^ectment.  {^)  The  action  is  to  be  brought  against  the  person 
actually  withholding  possession.  It  Ses  against  a  tenant 
lor  the  holding  over  of  his  under-tenants,  if  he  identify  him- 
self with  them.^^)  The  recovery  in  ejectment  operates  as 
an  estoppel  against  a  defendant  in  that  action  denying  the 
ponession  firom  the  date  of  the  writ  in  ejectment,(*)  pro- 
Tided  it  be  pleaded. (')     As  the  proceedings  in  this  action 


(>)  C.  L.  P.  Act,  18o2, 8.  216. 
(«)  Ibid,  8.  41. 
(«)  Ibid.  B.  214. 

(*)  Doe  ▼.  HarUne,  12  A.  &  E.  40. 
(»)   WHkinson  t.  Kirby,  23  L.  J.  C.  P.  224. 
(•)  Maihetc  V.  Osborne,  13  C.  B.  919 ;  see  also  Doe  t.  Chaliia, 
17  Q.  B.  166;  Doe  y.  Welltman,  2  £zch.  368. 

[C.  U — vol.  ii.]  4  P 
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are  the  same  as  in  other  personal  actioos,  it  is  mmeoeasarj 
to  mention  them  further. 

Amount  of  damages^'] — ^The  plaintiff  maj  stiQ,  it  would 
appear,  recorer  as  damages  in  the  action  for  the  mesne 
profits  the  costs  of  the  ejectment,  where  there  has  been  no 
appearance  to  the  writ,  and  judffment  has  been  signed  nnder 
the  Common  Law  Procedure  Act,  1852,  s.  177,  no  costs 
being  giyen  by  the  act  in  sach  case.  In  estimating  the 
damages,  the  jury  are  not  confined  strictly  to  the  mere  rent 
or  nominid  Talue  of  the  premi8es.(0  Uronnd  rent  neces- 
sarily paid  bj  the  defendant  should  be  allowed  lor  by 
them.(*) 


(1)  OoodiUh  T.  Tombt,  3  Wils.  121. 
(*)  Doe  T.  Han^  2  C  &  M.  14.5. 
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L    PROCEKDIKGS  TO  OBTACf  THE  RkPUCVOI. 

(a)  What  may  he  replevied.'] — A  replcTy  is  a  ddiYery 
to  the  owner,  bj  the  sheriff,  of  his  cattle  or  goods  distrained 
upon  any  cause,  upon  surety  that  he  will  pursue  the  action 
against  him  that  took  them.(*)     In  practice  this  remedy  is 

Erincipallj  confined  to  cases  of  distress  for  rent,  but  replevin 
es  generally  when  goods  haye  been  unlawfully  taken, 
though  not  as  a  distress. (*)  No  replevy'  can,  however,  it 
appears,  be  made  where  the  seizure  is  for  a  duty  due  to  the 
Crown,(*)  or  under  execution  on  a  judgment  of  one  of  the 
superior  courts,  (*)  or  of  an  inferior  court,  or  by  virtue  of  s 
magistrate's  warrant,  issued  under  the  authority  of  a 
statute ;('}  unless  in  the  one  case  the  seizure  was  made  out 
of  the  jurisdiction  of  the  local  court,(*)  or,  in  the  other,  the 
magistrate  acted  without  jurisdiction.  (*) 

(6)  How  replevin  made,] — ^The  aherifiT  is  compellable, 
upon  complaint  made  to  him  out  of  court,  by  Tirtue  of  the 
Statute  of  :Marlbridge,  the  52  Hen.  3,  c.  21,  and  upon  &e 
owner  of  the  goods  entering  into  sufficient  surety,  to  sne 
the  distrainor,  and  to  make  return  of  the  goods  and  chattels, 
if  return  be  awarded,  to  replevy ;  t.  e.  to  return  the  goods 
to  the  owner,  of  whatever  denomination  they  may  oe.(') 
By  the  1  &  2  Phil.  &  Mary,  c.  12,  s.  3,  every  sheriff  of  a 
shire  (as  distinguished  from  the  sheriff  of  a  city  or  town 
corporat^j),  is  required  to  *'  depute,  appoint,  and  proclaim" 
four  deputies  at  least  within  his  bailiwick,  dwelling  not 
more  than  twelve  miles  distant  from  each  other,  to  make 
replevin  in  his  name.  Application  must  be  made  by  the 
owner  of  the  goods  taken,  either  to  the  undersheriff  or  to 
^  one  of  the  replevin  clerks ;  and  he,  after  satisfying  himsdf 
as  to  the  sufficiency  of  the  sureties  and  taking  the  bond, 
will  issue  his  warrant  to  an  officer  to  cause  the  goods  to  be 
restored. 


(1)  Bae.  Abr.  "Beplevin,"  A. 

(«)  Mellori,  Leather,  1  E.  &  B.  619;  AUen  v.  S&i«7,2  £xeL 
352. 
(*)  Hex  T.  Oliver,  Bunb.  II. 
r«)  Gilb.  "  Replerin,"  138. 
(<)  Bex  V.  Monkhouee,  2  8tr.  1184 ;  Wilton  t.  WeOer,  1  B.  &  B. 

57. 

(•)  Milwardy.  Caffin,  2  W.  Bl.  1330. 

(^  Pritehard  v.  ^ephene,  6  T.  B.  522.  Ste  also  Jonet  t.  Johnton, 
5  Excfa.  862. 

(•)  Co.  Lytt  145  b; 
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(o)  The  rqiUvin  ^»<1J — Bj  the  Statute  of  Westmin- 
ster,(*)  sherim  and  bailiflfs  are  required  to  receive  of  the 
plaintafTnot  only  ^^  pledges  for  the  pursuing  of  the  suit,  before 
thej  make  deliverance  of  the  distress,  but  also  for  the  return 
of  the  beasts,  if  return  be  awarded  ;*^  and  it  is  enacted  that, 
**  if  any  take  pledges  otherwise  he  shall  answer  for  the  price 
of  the  beasts,  and  the  lord  that  distrained  shall  have  his 
recovery  by  writ  that  he  shall  restore  unto  him  so  many 
beasts  or  cattle ;  and  if  the  bailiff  be  not  able  to  restore, 
his  superior  shall  restore/*  The  1 1  Geo.  2,  c.  19,  s.  23, 
prescribes  the  form  of  security  in  case  of  replevin  on  a  dis- 
tress for  any  kind  of  rent ;  it  requires  that  *^  all  sherifis  and 
other  officers  having  authority  to  grant  replevin  may  and 
shall,  in  eveir  replevin  of  a  distress  for  rent,  take  in  their 
own  names,  irom  the  plaintiff  and  two  responsible  persons 
as  securities,  a  bond  in  double  the  value  of  the  goods  dis- 
trained, such  value  to  be  ascertained  by  the  oath  of  one  or 
more  credible  witness  or  witnesses  not  interested  in  the 
goods  or  distress,  which  oath  the  person  granting  such 
replevin  is  hereby  authorized  and  required  to  admmister, 
and  conditioned  for  prosecuting  the  suit  with  effect  and 
wi&ottt  delay,  and  for  duly  returning  the  goods  and  chat- 
tels distrained  in  case  a  return  shall  be  awarded,  before  any 
deliverance  be  made  of  the  distress ;  and  such  sherifi  or 
other  officer  as  aforesaid  taking  any  such  bond  shall,  at  the 
request  and  cost  of  the  avowant  or  person  making  cogni- 
zance, assign  such  bond  to  the  avowant  or  person  aforesaid, 
by  indorsing  the  same,  and  attesting  it  under  his  hand  and 
seal  in  the  presence  of  two  or  more  credible  witnesses.  A 
rentcbaige  is  within  tins  statute  ;(*^  and,  indeed,  the  form 
ef  bond  directed  to  be  taken  by  it  is  in  practice  taken, 
whatever  may  be  the  cause  of  the  distress.  (*)  It  is  usual, 
thoujrh  not  strictly  proper,  to  add  in  the  bond  a  condition 
for  uie  sheriff's  indemnity,  and  to  increase  the  penalty  in 
proportion.(')  Where  the  distress  is  not  for  rent,  the  sheriff 
may  take  the  bond  of  the  defendant  alone,  if  he  be  suffi- 
cient,(*)  and  in  such  cases  the  bond  cannot  be  assigned,  but 
the  action  must  be  in  the  name  of  the  sheriff. (*)  Neither 
can  it  be  assigned  where,  although  the  distress  be  for  rent, 
the  security  is  not  according  to  the  statute ;  but  where  only 

Q  y  Ed.  1,  c.  2. 


I 


Short  V.  Hubbard,  2  Bing.  349. 


;>)  Blaekett  ▼.  Critwp,  1  Lord  Baym.  278. 

«)  Mien  ▼.  Lockwood,  9  Dowl.  975. 
(>)  ffucker  t.  Gordon,  1  C.  &  M.  68. 
(•)  Edmondt  t.  CAaUu,  7  C.  B.  436. 
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one  snret^  is  taken  in  a  case  within  the  statute,  he  ia  not- 
withstanding liable.(*) 

(d)  Form  of  replevin  bondJ} — The  following  form  of  s 
replevin  bond  applies  where  the  distress  has  b^  for  rest 
or  damage  feasant. 

Knoir  all  men  by  these  presents,  that  we,  A.  B.,  of  ,  E*  F^ 

of  ,  and  G.  H.,  of  ,  are  jointly  and  eerenUy  hdd,  aod 

firmly  bonnd  to  X.  Y.,  Esq.,  aherifiT  of  the  coooty  of  ,  ia  tbt 

aom  of  £  Idaubb  the  vahie  of  the  good*  <dbm],  to  be  pud  to 

the  said  aberiff  or  bia  attorney,  ezecutora,  adminiatratois,  or  aasgu, 
for  which  payment  to  be  well  and  truly  made  we  bind  onrBelres,  aod 
each  and  eyery  of  na,  Id  the  whole,  our,  aod  each,  aod  ereiy  of  oar 
heirs,  execators,  and  adminlBtrators,  firmly  by  these  pnecnts.  Sealed 
with  onr  seals.     Dated  this  day  of  ,  A.  D.  18    . 

The  condition  of  the  above  obligation  ia  snch  that  if  the  abon- 
bounden  A.  B.  do  appear  at  the  next  oonnty  court  to  be  holdeo  for 
the  oonnty  of  ,  at  ,  and  do  proaecute  his  aait  with  dftct 

and  without  delay  against  G.  D.,  for  the  taking  and  onjostly  detaioisg 
of  certain  goods  and  chattels,  to  wit  [Ha^ng  the  goodt  diilraued],  and 
do  dnly  make  retnm  of  the  aidd  goods  and  chattels,  if  a  retom  thereof 
shall  be  adjudged  or  awarded,  that  then  thia  present  obligatioa  shaD  be 
void  and  of  none  efiect,  or  else  to  be  and  Mmain  in  foil  fiiiree  and  virtae. 

Sealed,  signed  and  delivered,  in  the 

presence  of  me, 

.  T.  S. 

Sigmaiuru<md$edl§o/<ibligon. 

(e)  Capias  in  withernam,'] — ^Ifthegooda  to  be  replevied 
cannot  be  found,  and  the  office  retnms  an  '^  eloi^ninent," 
or  removal  to  places  unknown,  the  sheriff,  havu^  fif^ 
ascertained  the  fact  by  a  jury,  may,  and  is  boond  to  iisne  s 
capias  in  toUhemamj  or  warrant  to  seize  other  goods  of  the 
distrainor  to  the  same  value,  which  the  plaintiff  in  the 
action  of  replevin  mav  keep  in  pledge  ana  nse.(')  The 
following  is  the  form  of  this  writ. 

)      X.  y.,  Esq..  sheriff  of  the  said  eonnty:  To  sD  and 

ito  wit,    S  singolar  my  baililb  of  the  said  county,  greeting.  Whereas 
A.  B.  hath  found  me,  ,  suffideot  security  as  well  to  prosecute 

his  plaint  against  C.  D.,  for  taking  and  unjustly  detaining  hisjreattle] 
goods  and  chattels,  to  wit  [tet  out  cattle  and  goods  dufrinMirfJ)  *"  ^^ 
make  return  thereof,  if  retnm  thereof  ahall  be  awarded,  aod  therenpoo, 


(0  Austin  V.  Howard  7  Tannt  28. 
(«)  Fits.  N.  B.  74  b. 
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bf  TiHiu  o#  mj  oflSce,  I  haT«  often  ooamumded  joo  and  vfvj  of  70D, 
that  yoa,  or  somef  or  one  of  joa,  shonld  cause  to  be  replevied  hj  the 
nid  A.  B^  bia  aforesaid  [cattle]  goods  and  chattels,  which  the  said 
C.  D.  hath  taken  and  nnjostlj  detiuns  as  it  is  said.  And  yon,  upon 
mj  sereral  precepts  of  replevin  to  jon  directed,  have  certified  that  the 
[caUle]  goods  and  chattels  aforesaid  are  eloigned  to  places  to  jon 
nnkiiawii,  and  so  that  yon  cannot  rspISTy  the  same  to  the  said  A.  B. 
Therefore  I  now  command  yon,  and  every  of  yon,  that  yon,  or  some  or 
one  of  yoa,  do  take  in  withernam  the  [cattle]  goods  and  chattels  of 
the  said  C.  D.,  to  the  valne  of  the  said  [cattle]  goods  and  chattels  so 
doigned  as  aforssaid,  and  deliver  the  same  to  the  said  A.  B.  fior  his 
[cattle]  goods  and  dutttels  last  aforesaid,  and  also  that  you  put  by 
gages  and  safe  pledges  to  the  said  C.  D.,  so  that  he  be  and  appear  at 
my  next  Ckmnty  Court,  to  be  holden  at  ,  in  and  for  the  said 

county,  on  the  day  of  next,  to  answer  to  the  said  A.  B., 

of  tiie  plea  aforesaid,  and  that  yon,  or  one  of  you,  return  an  answer  to 
this  my  mandate,  at  my  said  next  County  Court.  Given  under  the  seal 
of  my  office  this  day  of  ,  a.  d.  18 

(y)  Proceedings  in  the  countv  courtl^-The  owner  of  the 
goods  most,  after  their  restoration,  summon  the  destrainor 
to  appear  at  the  next  county  court  held  for  the  district 
wherein  the  distress  was  taken,(*)  and  the  question  is  tried 
there,  unless  the  plaint  be  removed  to  a  superior  court. 

IL  BsMOVAL  OF  Pumrr  fbom  Countt  Court. 


(a)  What  plidnts  may  be  re- 
moved. 
(6)  Proeeedings  for  removaL 
(<;)  Form  of  certiorari. 


(d)  Statement  of  grounds  of 
removal,  &o. 

(e)  Affidavit   of    ground    of 
removal. 

(/)  Bond  on  removal  of  plaint 


(a)  What  plaints  may  he  removedJ] — ^Where  the  title  to 
any  corporeal  or  incorporeal  hereditament,  or  to  any  toll, 
market,  fair,  or  franchise  is  in  question,  in  any  action  of 
replevin  in  the  county  court,  or  where  the  rent  or  damage 
in  respect  of  which  the  disti^ess  has  been  taken  is  more  than 
the  som  of  20^,  the  plaint  may  be  removed  from  the  county 
oonrt ;  ('^  but  the  county  court  has  jurisdiction  in  all  cases 
of  replevm,  and  it  is  only  if  the  parties  take  the  proper  steps 


(1)  9  ft  10  Yiot.  c.  95,  as.  119, 120. 
(>)  Ibid.  8. 121 
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in  the  cases  specified  for  the  removal  of  the  plaint  that  it 
will  not  exercise  such  jiirisdiction.(>) 

(b)  Proceedings  for  removal  of  pUani^ — ^The  plaint  is 
removed  into  the  superior  courts,  as  in  other  caaeSf  by  a 
writ  oi  certiorarifi^)  as  to  which  see  the  practice  under  that 
title. 

(c)  Form  of  certwrari.'] — ^The  following  is  the  form  of 
a  writ  of  certiorari  to  remove  the  plaint  firom  the  county 

court: — 

Victoria,  by  the  frrtoe  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  faith :  To  the  judge  of 
the  coontj  court  of  ,  at  ,  frreeting  :  We  beiiJ^  willing  fir 

certain  causes  to  be  oerUfied  of  a  plaint  leried  in  our  court  before  you 
against  C.  D.,  at  the  suit  of  A.  B^  in  an  action  of  replcTin,  coaunand 
you  that  jon  send  to  us  {or  m  C.  P.  ''to  our  justices,"*  or  in  tie 
Exch,  **  to  the  barons  of  our  Exchequer  "]  at  Westminster,  on  , 

the  plaint  aforesaid,  with  all  things  touching  the  same,  as  fuUy  and 
entirely  as  it  remains  in  our  court  before  you,  by  whatsoever  names  the 
parties  may  be  called  therein,  together  with  this  writ,  that  we  may 
further  cause  to  be  done  tiiereapon  what  of  right  we  shall  see  fit  to  be 
d(H)e. 

Witness,  &o. 

(d)  Statement  of  grounds  of  removal  of  plaint  and  sureties,'} 
^-Xhere  are  certain  preliminary  steps  necessarv  to  he  taken 
in  the  court  below  before  the  removal  of  the  plaint.  These 
are  prescribed  by  the  County  Courts  Acts,  and  the  County 
Court  Rules  of  Practice,  and  are  as  follows  :  The  plaint 
may  be  removed  by  either  party.  The  party  seeking  to 
remove  it  is  required  by  the  9  &  10  Vict.  c.  95,  s.  121,  to 
declare  to  the  court  in  which  the  action  is  brought  the 
ground  upon  which  it  is  sought  to  remove  the  plaint.  This 
declaration  may  be  made  by  the  attorney  of  the  party,  or  by 
one  of  several  parties.  (')  By  the  1 97th  of  the  County  Court 
Rules  issued  under  the  12  &  13  Vict.  c.  101,  it  is  provided 
that  *'  where  either  party  is  desirous  of  removing  any  plaint 
in  replevin,  in  pursuance  of  sect.  121  of  the  9  &  10  Vict, 
c.  95,  he  shall,  at  least  five  clear  days  before  the  return  day 


(1)  Reg,i.  Raines^  1  E.&B.  855;  Mungean  v.  Wheatleg,  6  Szch. 
oo 

[«)  Wilk.  "  Eeplevin,"  26. 

MungMn  t.  WMeatUy,  6  Exch.  88. 
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of  the  snmmons,  deliTer  to  the  clerk  two  copies  of  a  notice, 
a^ed  by  hunself,  his  attorney  or  agent,  statmg  the  ground 
of  sach  removal,  together  with  the  names  of  the  two  sureties 
whom  he  proposes  to  become  bound  with  him,  in  the  form 
in  the  schedule  ;  and  the  clerk  shall  forthwith  transmit  one 
of  the  said  copies  of  the  said  notice  to  the  opposite  par^ 
or  parties,  by  prepaid  post  letter,  and  unless  such  notice  is 
giren,  the  party  removing  shall  pay  all  the  expenses  to 
which  the  opposite  party  has  been  put  by  reason  of  such 
non-compliance  with  this  rule,  unless  the  judge  shall  other- 
wise order;  and  in  case  a  reasonable  time  has  not  been 
allowed  to  enable  the  clerk  to  ascertain  the  sufficiency  of 
the  sureties,  the  cause  shall  be  postponed  at  the  expense  of 
tlie  party  9eeking  to  remove,  or  upon  such  terms  as  the 
jadbge  shall  think  fit. 

'Ae  following  is  the  form  prescribed  by  the  schedule 
annexed  to  the  Rules  of  Practice  in  the  County  Court, 
made  pursuant  to  12  &  13  Vict.  c.  101,  s.  12 : — 

Id  Um  County  Court  of  at 

Between  A.  B.,  plaintifi^ 
and 
C.  D.,  defendant    « 

Taka  ootioo  that  I  am  denrons  of  removing  this  plaint  in  replevin 
into  the  ,  [court  into  which  the  replevin  it  to  be  removed]  upon 

the  ground  that  ittate  the  ground]  and  that  the  two  persons  whom  I 
propose  to  become  bound  with  me  as  sureties  according  to  the  statute, 
are  E.  F.,  of  ,  and  G.  H.,  of 

Dated  this        day  of  ,  18    . 

(Signed) 

To  the  cleik  of  the  court. 

(«)  Affidavit  far  ground  of  removal  o/plaint.'] — ^The  follow- 
ing form  is  applicable  where  the  ground  upon  which  it  is 
sought  to  remove  the  plaint  is  that  the  rent  for  which  the 
distress  was  taken  exceeds  20^  If  the  ground  be  that 
the  title  to  any  corporeal  or  incorporeal  hereditament,  kCy 
is  in  question,  it  must  be  so  stated,  together  with  facts, 
lowing  that  such  title  is  hondjide  in  question. 

In  the  Q.  B.,  [«*  C.  P.,"  or  "  Exoh.  of  P.»'] 

I,  A.  B.,  of  ,  make  oath  and  say, 

1.  That  on  the        day  of  I  was  served  with  a  summons 

iasoed  out  of  the  County  Court  of  ,  held  under  the  9  &  10 

Viet.  e.  95,  and  of  which  summons  the  following  is  a  copy.     [Set  ovi 
tkemmawne.] 
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2.  That  the  following  is  a  oopj  of  theparticiilan  of  demaod  "'"■»H 
to  inch  BttnuDODs.    [Copy  par&ulan.'] 

3.  That  I  am  the  party  in  the  said  sammons  named  aa  A.  B. 

4.  That  the  goods  mentioned  in  the  said  summons  and  partkolan 
were  destrained  and  taken  as  in  the  said  summons  mentloued  bj  me, 
for  rent  due  to  me  in  respect  of  a  bouse  caUed  and  known  as  , 
which  house  I  let  to  the  said  C.  D.,  mentioned  in  the  said  sammoBs, 
on  or  about  the        day  of            18     ,  at  the  rent  of  £100  a-jaar. 

5.  That  I  distrained  as  aforesaid  the  said  goods  for  jC50,  bo^g  ooe 
half-year's  rent  of  the  said  house  under  the  said  letting. 

6.  That  the  rent,  in  respect  of  which  the  ssid  distress  was  taka 
as  aforesaid,  and  in  respect  of  which  the  said  action  ispendii^  waa  and 
is  more  than  the  sum  of  £20. 

(/)  Bond  an  reauwal  of  plaint,'] — ^By  the  9  &  10  Vicl, 
c.  95 J  8.  121,  the  party  must  become  bound  with  two 
sufficient  soreties,  to  be  approved  by  the  derk  of  the  oourt, 
in  such  sums  as  the  judge  shall  seem  reasonable,  regard 
being  had  to  the  nature  of  the  action  and  the  alleged  valne 
or  amount  of  the  property  in  dispute,  or  of  the  rent  or 
damage,  to  prosecute  the  smt  with  efiect  and  without  delaj, 
and  to  prove  before  the  court  in  which  such  suit  shall  be 
tried  that  such  title  as  aforesaid  is  in  dispute  between  the 
parties,  or  that  there  was  ground  for  believing  that  the  said 
rent  oralamage  was  more  than  202.  And  bj  the  198th  of 
the  above  rules  it  is  required,  that  *'  the  amount  of  the  som 
for  which  the  security  is  taken  shall,  unless  the  judge  sbaU 
otherwise  order,  be  tne  same  as  that  of  the  security  given 
to  the  sheriff,  and  such  security  shall  be  given  at  the  expense 
of  the  party  seeking  to  remove."    The  form  of  the  bond  is 

fiven  in  the  schedule  to  the  County  Court  Bnlea,  1S51 ; 
ut,  although  it  does  not  comply  with  the  requirements  of 
the  act,  the  bond  itself  is  not  thereby  rendered  void ;  it  is 
good  as  a  voluntary  bond,  and  may  be  sued  on  bj  the 
obligee.  (^) 

Form  of  hand,] — ^The  following  is  the  form  of  the  bond  so 
prescribed : — 

Know  all  men  by  these  presents  that  we,  C.  D.,  of  ,  ^  F^ 

of  ,  and  G.  H.,  of  ,  are  jointly  and  serenJly  bdd  and 

firmly  bound  to  A*  B.  in  the  sum  of  pounds  of  lawful  hmdcj 

of  Great  Britain,  to  be  paid  to  the  said  A.  B.,  his  certain  ationwy, 
executors,  or  administrators,  for  which  payment,  well  and  truly  to  be 


(>)  Sian^ld  ?.  HelhweO,  7  £xeh.  873. 
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made,  we  bind  oonetres  and  each  and  every  of  our  heixB,  eieontom 
ad  adminifltraton  firmlj  bj  these  presents. 

Sealed  with  our  seals.    Dated  this         daj  of  ,  18    . 

Whereas,  a  certain  action  of  replerin  was  on  the        daj  of 
oommenced  in  the  Coanty  Court  of  ,  holden  at  •         ,  wherein 

A.  B.  was  pkmtiff  and  C.  D.  the  defendant.  And  whereas  the  said 
[C.  D.3  hath  declared  to  the  said  court  that  the  title  to  a  certain 
corporeal  [or  ''incorporeal'*  hereditament,  or  **to  a  certain  toll,** 
'^ market,"  "fair,"  ijr  ''franchise,"]  is  in  qoestion  in  the  said  suit, 
\pr  "  that  the  rent,"  or  "  damai^e,**]  in  respect  of  which  the  distress 
in  this  behalf  was  taken,  amonnts  to  more  than  twenty  ponnds.  Now 
the  ooD^tion  of  this  obligation  is  such  that  if  the  aboye  bonnden  C.  D. 
dull  prooecote  the  said  party  with  effect  and  without  delay,  in  the 
eofirt  into  wluch  it  is  now  about  to  be  remoTed,  and  shidi  prore 
befiore  the  said  last-mentioned  court  that  snch  like  as  aforesaid  is  in 
dispute  between  the  said  parties,  [or  ''that  there  was  groond  for 
befiering  that  the  said  rent"]  \or  "damage,"]  was  of  greater  amonnt 
than  '* twenty  ponnds"  than  this  present  obligation  shall  be  Toid, 
otherwise  to  remain  in  fnll  force  and  virtue. 

^goed,  sealed,   and  delivered  by  the  above  bonnden         ,  in  the 
of  C.  D.  (L.  s.; 

E.  F.  (L.  S.^ 
G.  H.  (L.  s.; 

IIL  Pbocbedikcm  or  the  Superior  Court. 


(a)  Bule  to  appear. 

(6)  Time  to  declare. 

(e)  Dedantion. 

(<0  Pleadings. 

(e)  Judgment. 

(/)  Judgment  of  non  pros. 


C^)  Judgment    for  defendant 

on  verdict. 
(A)  Second  distress. 
(t)  Writ  of  second  deliverance, 
(ik)  Execution. 
(f)  Writ  de  retomo  habendo. 


{d)  Rule  to  appear,"]— -If  the  plaint  be  removed  by  the 
plaintiff  (who  in  the  action  of  replevin  is  always  the  owner 
of  the  goods),  he  must  serve  the  defendant,  whether  it  be  In 
term  or  Tacation,  with  a  four-day  rule  to  appear.  (>) 

(()  Within  what  time  must  declare.] — If  the  plaint  be 
removed  by  the  defendant,  the  plaintiff  must,  on  the  return 
of  the  eertwrarlf  declare  within  the  ordinary  time  thereafter 
required  by  the  course  of  the  courts  for  a  declaration  after 
appearance.  If  removed  by  the  plaintiff,  he  must  declare 
imhin  the  ordinary  time  after  the  appearance  is  entered. 


(>)  Reg.  Gen.  (Pr.)  H.  T.  1853,  r.  115. 
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(c)  Declaration^] — ^The  Tenoe  is  locaL    No  other 
of  action  can  be  joined  with  TepleTin.(^)    The  decUratkm 
may  be  as  follows : — 

Oo  the        day  of  ,  A.  d.         , 

<*  T."  IVauie]  )      C.  D.  [ike  distramor]  was  summooed  to  answer 
to  wit         )  A.  B.  [(£b  owmer]  of  a  plea  wherefore  he  took  the 
goodfl   and  chattels  [^.,  om  the  cate  ntojf  he}  of  the  pi«*Ti^flr^  «nd 
lugiutly  detained  the   same;  and  thereapon  a1   B^  by  ,  his 

attornej  [or  "  in  person  *  as  the  case  moy  be"],  soes  C.  D.,  for  that  the 
defendant,  in  the  parish  of  ,  in  the  oonnty  afwesud,  in  a  ocrtain 

dwelling-honse  there,  [as  the  ease  majf  Ite]  called  ,  took  the 

goods  and  chattels  [as  the  case  may  6e]  of  the  plaintiff  and  uijnatly 
detained  the  same ;  and  the  plaintiff  daima  £        • 

(d)  Pleadings,'] — ^The  defendant  may  plead  the  ^^enend 
issue  non  cepit,  or  confessing  the  taking,  he  may  justify  that 
it  was  lawfiil  as  a  distress  or  otherwise.  If  the  distreas  so 
alleged  wan  made  in  his  own  right,  it  is  called  an  arowry ;  i£^ 
as  the  servant  of  another,  it  is  called  a  cognizance.  It  com- 
mences as  follows : 

The  day  of  ,  a.  n.         , 

C.  D.   1       And  the  defendant,  by  ,  his  attorney   [or  "  in 

ats.     >  person**],  well  avows  [or  if  the  de/emdwd  jaatify  as  the 
A.  B.   )  servant  of  the  landlord^  ''as  bailiff  of  E.  F.,  well  acknow- 

ledges'*]  the  taking  of  the  said  goods,  &c^  in  the  dedaratioa  meotiooed, 

becaose,  he  says  [ffc^  statinff  Ute  facts  rtUedan.] 

The  date  when  the  rent  became  due  must  be  stated  tmly 
in  the  aTOwry.(s)  The  plaintiff  pleads  in  bar  to  the  avowry 
or  recognizance.  He  cannot,  it  would  appear,  put  all  the 
facts  in  issue  by  a  general  traverse.  This  was  attempted  to 
be  done  in  Trent  v.  Hunt :  (9  Exch.  14.)  The  pbuntiff  plcsaded 
to  a  cognizance  of  a  distress  for  rent,  that  he  demed  the 
allegations  therein  contiuned.  Baron  Alderson  delivenng  the 
judgment  of  the  court  said,  that  **  had  an  application  oeeo 
made  to  a  judge  under  the  Common  Law  Procedure  Act, 
he  most  probablv  would  have  compelled  the  plaintiff  to 
traverse  separately  the  tenancy,  and  the  rent  beii^  in 
arrear,  and  would  not  have  allowed  him  to  mix  the  denial 
of  the  allegation  with  that  of  the  authority  to  distrain  in 
one  general  traverse.^*  The  defendant  replies  to  the  plea. 
The  pleadings  are  thus  thrown  into  a  reversed  order  mm 
that  in  which  they  stand  in  an  ordinary  action.    The  prac- 


\ 


0  C.  L.  P.  Act,  1852,  8.  41. 

•)  Boskenge  v.  Vaddy^  7  Exch.  840. 
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tioe  generally,  with  respect  to  the  proceedings  in  ordinary- 
actions,  apphes  to  the  action  of  replevin  ;  the  issue  is  made 
np,  and  the  cause  taken  down  to  trial,  in  the  ordinary  way. 
lliese  steps,  therefore,  do  not  demand  farther  notice  here. 

(e)  Judgmentl — ^A  judgment  for  the  plaintiff  in  replevin 
is  fbr  damages  and  costs ;  for  the  defenoant,  the  judgment 
at  Common  Law,  either  upon  a  non  pros,  or  upon  a  verdict 
oa  an  avowry  or  cognizances  (*)  was  for  a  return  of  the 
goods  and  chattels  distrained,  and  this  the  defendant  may 
still  take,  and  issue  thereupon  a  writ  of  retomo  hahendo. 
Where  the  judgment  is  for  the  defendant,  on  an  issue 
traversing  the  taking  of  the  goods,  the  iudgment  is  for  a 
return  irreplevisable,  and  for  damages  and  costs.  (')  By  the 
17  Car.  2,  c.  7,  s.  2,  where  there  is  judgment  of  nonsuit 
before  issue  joined,  in  a  cause  where  the  mstress  is  for  rent, 
the  defendant  may  make  a  suggestion  in  the  nature  of  an 
avowry  or  cognizance  for  such  rent,  and  the  court,  upon 
his  prayer,  will  award  a  writ  to  the  sheriff  of  the  county 
where  the  distress  was  taken  to  inquire,  by  the  oaths  of 
twelve  good  and  lawful  men  of  his  bailiwick,  touching  the 
sum  m  arrear  at  the  time  of  such  distress  taken,  and  the 
value  of  the  goods  or  cattle  distrained,  fifteen  days*  notice 
being  given  to  the  plaintiff  or  his  attorney  of  the  sitting  of 
such  inquiry.  Upon  the  return  of  the  inquisition,  the 
defendant  has  judgment  to  recover  against  the  plaintiff  the 
arrearages  of  such  rent,  in  case  the  ^ods  or  cattle  distrained 
shall  amount  unto  that  value,  and,  m  case  they  do  not,  then 
so  much  as  the  value  of  the  goods  and  cattle  so  distrained 
shall  amount  unto,  together  with  his  full  costs  of  suit ;  and 
shall  have  execution  thereupon  hyji./a,  or  elegit,  or  other- 
wise, as  the  law  shall  reauire.  By  the  same  statute,  in  case 
the  plmntiff  is  nonsuit  after  co^izance  or  avowry  made  and 
issue  joined,  or  the  verdict  is  given  against  the  plaintiff,  the 
jurors  that  are  impannelled,  or  returned  to  inquire  of  such 
issue,  are  required  at  the  prayer  of  the  defendant  to  inquire 
concerning  toe  sum  of  tine  arrears  and  the  value  of  the 
goods  or  cattle  distrained,  and,  thereupon,  the  avowant, 
or  he  that  makes  cognizance,  is  to  have  judgment  for  such 
arrears,  or  so  much  thereof  as  the  goods  or  cattle  distrained 
amounted  unto,  together  with  his  full  costs,  and  execution 
for  the  same,  by  Ji,  fa,  or  elegit,  or  otherwise,  as  the  law 


(»)  Butcher  v.  Porter.  1  Show.  400. 
O  2  Lill.  Beg.  457. 

[c.  L. — vol.  ii.]  4  Q 
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shall  reqaire.  The  ezpresuon,  ^^  foil  costs,"  does  aotinehide 
the  costs  of  the  distress,  and  it  does  not  entitle  the  defendant 
to  more  than  costs  as  between  party  and  party.  (^)  Besides 
the  statute  of  Charles,  the  21  Hen.  8,  c  19,  s.  3,  gives  to 
the  defendant  ayowinff  or  making  cognizance  for  ^^  rents, 
customs,  seryioes,  or  tor  damage  feasant,  or  other  roit  or 
rents,^  his  damages  and  costs  in  case  the  plaxntifr  shall  be 
nonsuit  or  otherwise  barred.  And  the  defendant,  in  sach 
case,  is  entitled  to  a  writ  of  inquiry  to  assess  the  dama^es.(*} 
The  3rd  section  of  the  7  Car.  2,  c.  7,  directs  the  issmng  of 
a  writ  of  inquiry  to  inquire  the  value  of  the  distress, 
where  there  is  an  avowry  or  cognizance  for  rent,  and  jadg^ 
ment  for  the  avowant,  and  directs  that  upon  the  retam 
thereof  Judgment  shall  be  given  for  the  avowant,  or  ium 
that  maketh  cognizance,  for  the  arrears  alleged  to  be  bdund 
in  such  avowry  or  cognizance,  if  the  goods  or  cattle  so 
distrained  shall  amount  to  that  value,  and,  in  case  tiiey 
shall  not  amount  to  that  value,  then  for  so  much  as 
the  said  good  and  chattels  so  distrained  amount  unto,  tose- 
ther  i^th  his  fiill  costs  of  suit,  and  shall  have  like  execution 
as  aforesaid. 

(/)  Judgment  of  nonpros.'] — ^The  following  is  tfie  form  of 
a  judgment  of  non  pros,  for  want  of  a  declaration,  on  1 7  Car. 
2,  c.  7,  s.  2,  for  arrears  of  rent,  with  award  of  retomo  habendo 
and  costs  of  inquiry,  and  the  entry  of  inquiaitioQ  and  final 
judgment. 

In  the  Q.  B.  ["  C.  P."  or  "  Exch.  of  P.^ 

The  day  of  ,  A. d.        .^IDaie  ofJwdgmmL'\ 

)      A.  B.,  at  whose  suit  C.  D.  was  summoned  to  answer  of  a 

to  wit.  5  plM  wherefore  he  took  the  [cattle],  goods,  and  <'t**yt*U  of 
the  said  A.  B.,  and  nnjnstlj  detained  them  against  |!agas  and 
pledgee  until,  &c.,  doth  not  further  proeecnte  hie  writ  in  this  behalf 
against  the  said  C.  D.  Therefore  it  is  considered  that  the  said  A.  B. 
take  nothing  hj  his  writ  in  this  behalf,  and  that  the  said  C.  D.  do  go 
thereof  without  day,  8cc^  and  that  he  have  a  return  of  tbe  said 
[cattle],  goods  and  chattds,  &o.  And  hereupon  the  aaid  C.  D^ 
according  to  the  statute  in  such  case  made  and  provided,  «ii|KcatB  and 
gives  the  court  here  to  understand  and  be  informed  that  [kert  staU 
the  avowry  or  cognuancejt  and  hereupon  the  said  C.  D.,  aooording  to 
the  statute  in  such  case  made  and  provided,  prays  the  writ  of  om- 
said  Lady  the  Queen,  to  be  directed  to  tbe  sheriff  of  ,  to  inquiiv 

of  the  sum  in  arrear  of  the  rent  aforesaid,  and  it  is  granted  to  him, 
&e.    Therefore  it  is  commanded  to  the  said  sheriff  of  that 


(*)  Jamieson  y.  Trewlyan^  24  L.  J.  Exch.  74. 

(•)  See  4  Jac.  1,  c  3;   8  &-9  Will.  8,  c  11 ;  3  &  4  WiD.  4,  e.  43, 

8.  34. 
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aeeofdiBg  to  the  stitoto  dbmaid  he  difigeotij  iDqnin,  bj  the  oath  of 
twahv  good  sod  kwfiil  men  of  his  baUiwiok,  how  much  of  the  yearly 
rent  a£vesaid,  at  the  time  of  taking  and  diatnuning  the  said  [cattle], 
Itooda  sad  ehattela,  was  in  arrear  and  nnpaid,  and  how  mnch  the  said 
[cattle],  goods  and  chattels  eo  aforeeud  taken  and  distrained  were 
worth,  aeoording  to  the  true  ralne  of  the  same ;  and  that  the  inqnisi- 
tion  whieh  the  said  sheriff  shall  thereopon  take  he  make  appear  to  onr 
■add  Lady  the  Qneen  [or  in  C.  P.  **  to  the  jnstices  here/'  or  in  the 
£xdi.  **  to  the  baroos  here,"  j  on  ,  nnder  hia  seal  and  the  seals 

of  those  by  whose  oath  he  shall  take  the  said  inqnitiition,  together 
with  the*writ  of  oar  said  Lady  the  Qneen,  to  him  thereopon  dincted, 
the  aame  day  is  given  to  the  said  G.  D.,  at  which  day  cornea  here  the 
said  C.  D.  by  his  attorney  aforesaid,  and  the  sheriff  of  to  wit, 

J.  M^  now  here  retnms  a  certain  inqniaition  indented,  taken  before  him 
at  ,  in  the  said  ooonty,  on  [dag  qf  inquuiiion]^  by  the 

oath  of  twelTe  good  and  law^l  men  of  his  connty,  whereby  it  appears 
that  X  of  the  said  yearly  rent  was  in  arrear  and  unpaid,  and 

doe  and  owing  from  the  said  A.  B.  to  the  aaid  C.  D.,  at  the  time  in 
t2ie  said  svggestion  mentioned,  and  of  the  distress  taken,  and  that  the 
[cattfel,  goods  and  ohattflls  distndned  wtro  worth,  aoeording  to  the 
tme  tJus  tbeisof  £  ,*    Therefon  it  ia  eonsideied  that  the  said 

GL  D.  da  noorer  against  the  said  A.  B.  the  said  £  ,  being  the 

airearages  of  the  said  rent  by  the  inqniaition  in  form  afnrrssiil  fonnd, 
a&d  also  £  for  his  costs  [of  defence  in  Uhis  behalf,  whioh  said 

mmumgeB  and  oosts  in  the  whole  amount  to  £ 

If  At  jfoodt  wen  found  to  be  of  Uu  Ptdue  than  the  rent^  uutead  of 
wkat  JbOom  qfter  the  aeteriek  tn  the  preceding  firm  insert  thi»~» 
**Tli<refare  it  is  eonridered  that  the  said  C.  D.  do  reeoTsr  against  the 
aaid  A.  B.  the  said  £  ,  parcel  of  the  said  arrears  of  the  said 

neot,  being  the  yalns  of  the  said  [cattle],  goods  and  chattels,  by  the 
aaid  ioqusHioa  ia  ftrm  aforesaid  found,  and  also  £  for  his  coats 

of  dsfnes  in  this  behalf^  which  said  Talus  and  costs  in  ths  whole 
amoant  to£  ." 

(jg)  Judgment  for  defendant  on  verdict  J] — ^The  following  is 
the  rami  dT  a  judgmeDt  at  Common  Law  for  a  return,  &c., 
on  Terdiet  for  defendant : — 

Therefioee  it  is  oonsidered  that  the  plaintiff  take  nothing  by  his  writ 
aforesaid,  and  that  the  defendant  do  go  thereof  without  day,  and  that 
the  defendant  hate  a  return  of  the  [cattle],  goods  and  diattels  afore- 
said,  to  hold  to  him  irrepldTisable  for  erer.  And  it  is  further  con- 
sidsred  that  the  defendant  do  recover  against  the  plaintiff  £  for 

his  eosts  of  defence  in  this  behalf,  and  that  the  defendant  have  execu- 
tion thereof,  Ac. 

Where  the  judgment  on  Terdiet  for  defendant  is  under 
the  21  Hen.  8,  c.  19,  the  entry  of  judgment  ia  as  follows : — 

Therefore  it  is  oonsidered  that  the  plahitiff  take  nothing  by  his  said 
writ,  and  that  the  defendant  do  go  thereof  without  day,  ac.,  and  that 

4  Q  2 
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the  defeodaat  h«r»  a  ratnra  of  Um  nid  [eattk],  goods  and  diittds, 
to  bold  to  him  invple?inble  for  ever.  Aod  it  is  fnither  ooaaidaed 
that  the  defendant  do  reoorer  agaiost  the  plaintiff  his  said  damagei  and 
costs  by  the  jnnHB  aforesaid  in  fonn  aforesaid  assfnnnrt,  sod  sbo 
£  Car  his  costs  of  defence  bj  the  oout  here  adjodged  of  iacresse 

to  the  defendant,  which  ssid  damages  and  costs  in  the  whole  amooot 
to  £  ,  and  that  the  defendant  hare  ezeention  thereof  && 

(A)  Second  distreu.'] — ^Where  a  writ  of  inquiry  has  been 
executed  under  the  statute  of  Charles,  and  the  ralae  of  the 
distress  is  not  found  to  be  the  full  value  of  the  arrean  dis- 
trained for,  ^*  the  party  to  whom  such  arrean  were  due,  his 
executors  or  administrators,  may,  from  time  to  time,  dis* 
train  again  for  the  residue  of  the  said  arrears.^(') 

(t)  Writ  of  second  delivercmce.'] — ^After  iadgment  of  nmi 
proif.^  non-suit,  or  other  judgment  for  default,  the  defendsntf 
if  he  wish  again  to  replevy,  can  do  so  only  by  *'*'  a  writ  of 
second  deliverance,'*  upon  which  the  proceedings  commence 
de  novoy  and  this  he  can  do  only  once.(')  This  writ  stays 
the  execution  of  the  writ  de  retomo  hahendo^  sued  out  by 
the  defendant  in  replevin  after  judgment  in  his  &vour,  bnt 
not  the  writ  of  of  inquiry  to  ascertain  his  damages  sued  out 
under  the  statute  21  Hen.  8,  c.  19.(*)  It  does  not  at  all 
^ply  where  the  distress  is  for  rent,  and  the  d^endant  pro- 
ceeds under  the  statute  of  Charlu.  The  following  is  the 
form  of  this  writ : — 

VioxoBiA,  &c    To  the  sheriff  of  gneting :    If  A.  B.  abaU 

make  yoa  secora  of  profecoting  his  elaun,  and  also  of  retvnmg  the 
[cattle],  goods  and  chattels,  which  were  bldy  adjudged  to  CL  D.  is 
our  court  of  Q.  B.  [or  **C.  P."  or  "  Ezch.  of  P."],  on  accoont  of  the 
default  of  the  aaid  A.  B.,  if  a  return  thereof  shall  be  adjudged:  We 
command  yon  that  if,  by  rirtue  of  our  writ  of  reUrrno  Aofandb  to  joa 
thereupon  befere  directed,  you  haTo  caused  the  said  [cattle],  gcnds 
and  chatteb,  to  be  returned  to  the  said  C.  D.,  then  that  you  came 
them  to  be  re-delivered  to  the  said  A.  B^  and  pot  by  gages  and  safe 
pledges  the  said  C.  D.,  that  he  be  before  us  [or  in  C.  P.  "^  before  oar 
justices,"  or  in  Exch.  **•  before  the  baronp  Si  our  Exchequer**],  «t 
Westminster,  on  ,  to  answer  to  the  said  A.  B.  in  a  plea  of  taJdog 

and  unjustly  detaining  of  the  [cattle],  goods  and  chattds  aforesaid, 
and  hare  yon  there  the  names  and  pledges  of  this  writ 

Witness  ourself  at  Westminster,  the  day  of  a.  n.  16    • 


(M  17  Off.  2,  c.  7.  s.  4. 

(*)  18  Edwd.  1,  c  2. 

(*)  Pratt  T.  Rutkdg;  1  Sslk.  95. 
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{k^  ExeeMtkmJ] — Am  in  ordinary  cues,  where  a  plaintiff 
has  jn^ment  for  damages  and  costs,  the  ezecntion  is  hj 
jL  fa,^  ea,  ga.  or  el^^V.  If  the  defendant  has  judgment 
under  the  17  Car.  2,  c.  7,  to  recover  the  arrears  of 
rent  oryalne  of  the  distress,  he  has  execution  by^./a., 
ca^  ja.  or  elegit.  But  when  he  has  judgment  at  Common 
Law,  he  has  execution  by  a  writ  de  retomo  Kdbendo  for  a 
return  of  the  soods,  and  also  a^.  fa  or  ca.  sa,  for  his  costs, 
and  if  under  &e  stat.  21  Hen.  8,  c  19,  for  his  damages  as 
well  as  costs ;  and  in  such  case  the  writ  de  retomo  habendoj 
nndihe^faotca^sa.  may,  it  seems,  be  included  in  one 


(I)  Writ  de  retomo  hahendo,'] — The  sheriff  is  not  bound  to 
execute  a  writ  de  retomo  hahendo^  unless  some  person  attend 
for  the  defendant  to  point  out  the  goods.  0)  If  the  goods 
be  couTeyed  to  places  unknown,  so  that  he  cannot  execute 
the  writ,  the  sheriff  returns  that  the  goods  are  '^  eloigned." 
Hie  defendant  ma^,  upon  this  return,  sue  out  a  capias  in 
wiAernawkj  requinng  uie  sheriff  to  take  the  ffoods  of  the 
plaintiff  to  die  Talue  of  the  soods  eloigned,  to  be  deliyered 
to  the  defendant,  and  kept  by  him  until  the  plaintiff  shall 
deliver  to  him  the  goods  originally  replevied.  0  The  form 
of  this  writ  in  a  case  where  the  judgment  is  unaer  28  Hen.  8, 
c  19,  after  verdict  for  defendant  on  a  distress  for  rent,  is  as 
foOowB : — 

ViotOBiA,  &C.    To  the  sheriff  of  ,  greeting  :  Whereas,  C.  D. 

was  snmmoDed  to  be  in  our  oonrt  of  Q.  B.,  [or  "  C.  P.,**  or  **  Exch. 
of  P."]  to  answer  A.  B.  of  a  plea  wherefore  the  said  C.  D.,  on  [^fc.,  as 
m  tke  declaration.']  And  the  said  G.  D.,  appearing  in  onr  said 
oomt  hj  J.  S.,  bis  attorney  aTowed,  \jfc,,  reciting  the  mbttanoe  of  the 
iMPuijl]  and  the  said  A.  B.  in  and  bj  his  pleas  in  bar  of  the  said 
Mwvmiy,  add  that,  [rediing  the  mAitanee  <^ pleat  in  bar']  and  after^ 
wards  bj  a  jvy  of  the  ooontry  upon  which,  as  well  the  said  C.  D.  as  the 
wmd  A.  B^  h»ik  pat  themselTes  in  that  behalf,  taken  on  the  day 
of  ,  JLS>        ,  at  ,  in  yovr  county,  before  ,  one  of 

the  justices  assigned  to  hold  pleas  before  the  Qaeen  herself  and  , 

one  of  the  justices  [or  "barons,'*  &c.,  at  the  cats  mag  be"]  of 
our  nid  lady  the  Queen,  app(»nted  to  take  the  assizes  for  your  said 
oounty,  aoocnding  to  the  statute  in  that  case  made  and  provided  [if  not 
at  tke  attket^  tag  "  before  our  chief  justices,  at  ,  by  Tirtne  of 

oar  writ  of  niti  print,**  at  the  cote  mty  be]  it  was  found  that  [#c.,  here 


I 


*)  2  Bsnnd.  74,  b.  e. 
*)  Anon.  2  Leon.  174. 
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it  wu  afterwards  oooiidered  in  our  said  eonxt  that  tiie  Hud  A.  B. 
should  take  notiiiog  bj  his  writ  aforesaid,  and  that  the  said  C.  D. 
should  go  thereof  without  day,  &c^  and  that  the  said  G.  D.  ahodd 
have  a  return  of  the  [cattle],  goods  and  chattels  aforessid,  to  bold 
to  him  irreplevisable  for  erer.  And  it  was  further  ooBsidercd  tfaattbe 
said  C.  D.  should  reoover  against  the  said  A.  B.  the  said  moDcyi,  hj 
the  jurors  aforewd  in  fonn  aforesaid  ssseiocd,  snd  also  £  for  hs 
costs  of  defence  in  this  behali^  by  the  said  court  adjudged  of  vaatut 
to  the  said  C.  D.,  the  said  damages  and  costs  amounting  in  the  whole 
to  £  ,  and  that  the  said  C.  D.  should  have  execution  tfaereoC;  &e. 
Therefore  we  command  yon  that  without  delay  you  cause  the  [cattk,] 
goods  and  chattels  aforesaid,  to  be  returned  to  the  said  C.  D.  to  hold  to 
him  irreplevisable  in  form  aforesaid,  and  in  what  manner  you  flball 
execute  this,  our  writ,  make  appear  to  us  [or  in  the  C.  P^  "  ^  "if 
said  justices,'*  or  in  Exch.  "  to  the  barons  of  our  Exchequer,"]  it 
Westminster,  on  .    We  also  command  you  that  you  omit  oot  bj 

reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same,  sod 
of  the  goods  and  chattels  of  the  said  A.  B.  in  your  bailiwick  you  came 
to  be  made  the  ssid  £  ,  together  with  interest  upon  the  said  £ 
at  the  rate  of  £4  per  centum  per  annnm  from  the  day  of  t 
A.D.  ,  on  which  day  the  judgment  afbreeaid  was  cnterad  up)  [^ 
conclude  ai  in  crdmary  ooset.] 


rV.   AonOH  OH  BOHD  OITBH  TO  THS  ShBBIFF. 


{a)  Assignment   of  bond  to 

avowant. 
6)  Who  may  sue,  &c. 
c)  Staying  proceedings. 


I 


(ji)  Judgment, 
(e)  Action  on  bond  fiw  in 
coun^  cwzrt. 


(a)  Assi^ment  of  bond  to  aooiMiiif .]— The  sheriff  or  other 
officer  taking  the  bond  is  boand,  at  the  request  and  cost  of 
the  avowant  or  person  making  cognizance,  to  assign  the  boiMl 
to  him  by  indorsing  the  same,  and  attesting  it  onder  his 
hand  ana  seal,  in  the  presence  of  two  or  more  credible  int- 
nesses.C)  The  following  may  be  the  form  of  such  assign- 
ment: — 

Enow  all  men  by  these  presents  that  I,  X.  T.,  Esq.,  sheriff  of  tb« 
county  of  ,  have,  at  the  request  of  the  vrithtn-named  C.  D<,  tiM 

avowant  [or  **  person  making  cognisance "]  in  this  eaose,  sngsed 
over  this  replevin  bond,  unto  him,  the  ss3d  G.  D.,  poisasst  to  the 


(>)  11  Gso.  2,  c  19,  s.  2a. 
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stetaio  in  tnch  ease  made  and  proridod.    In  witoMS  wheroof  I  hare 
beramto  set  mj  hand  and  seal  of  office,   this        daj  of  » 

X.  Y.  (US.) 

(5)  By  wham  and  wJien  action  may  be  brought,'] — If  the 
bond  BO  taken  and  assigned  be  forfeited,  the  ayowant,  or 
person  making  cognizance,  may  bring  an  action  and  recover 
tberenpon  in  his  own  name.0)  ^^  action  can  onlj  be 
brought  hy  the  party  who  is  defendant  in  replevin ;  (*)  but 
the  assignment  may  be  made  to  one  only  of  seyeral  defen- 
dants, and  the  action  brought  by  him  alone.  (*)  The  action 
maj  be  brought,  althongn  the  plaint  has  not  been  re- 
niaiyed,(0  and  m  either  of  the  courts.  (0  And  it  lies  imme- 
diately that  the  plaintiff  in  the  action  or  replevin  fails  by  any 
means,  (*)  and  even  although  he  has  ootained  judgment 
under  the  statute  of  Charles,  if  it  remain  unsatisfied ;  (J)  or 
if  he  delay  for  a  considerable  time  to  proceed  in  replevin,  to 
the  prejudice  of  the  defendant.  (*)  But  if  the  delay  be 
oocasioned  by  the  defendant  himself,  as  if  he  never  appeared, 
the  bond  is  not  forfeited.(*) 

(c)  Staying  proceedings.'] — The  court  is  empowered  bv 
the  11  Geo.  2,  c.  19,  s.  23,  to  give  by  a  rule  or  court  sucn 
lefief  to  the  parties  upon  such  bond  as  may  be  agreeable 
to  justice  and  reason,  and  such  rule  is  made  to  have  the 
nature  and  effect  of  a  defeasance  to  such  bond.  This  power 
has  been  exercised  by  stajring  the  proceeding  where  it 
u>peared  that  time  had  been  given  to  the  principal  witiiont 
tne  assent  of  the  sureties,  (**)  or  that  the  defendant  had  not 
been  able  to  declare  in  the  replevin  suit  owingto  the  plain- 
tifPs  neglect  to  appear  in  that  action.  (")  The  court  has 
refhsed  to  interfere  where  the  ground  of  application  was 


f\)  lieeo.2.c.  19,  •.23. 

Pags  T.  Eames,  1  B.  &  P.  378. 

PhiUipt  V.  Price,  3  M.  &  S.  180. 

Diat  Y.  Freeman,  6  T.  B.  195. 

Neileon  v.  Huntley,  7  Dowl.  460. 

Perreau  t.  Bevan,  5  B.  ft  L.  284. 
^  ,  Turner  ▼.  Turner,  2  B.  &  B.  107. 

(•)  Geni^,  Cutte,  11  Q.  B.  288;  Harrieon  t.  Wardle,  6  B.  ft  Ad. 
146. 
(•)  Evans  j.  Sown,  7  D.  &  L.  320. 
"*"  Archer  t.  Hale,  4  Bing.  404. 

Swms  T.  Bawen,  7  D.  ft  L.  320. 
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matter  of  defence ;  (^  and  it  will  not  in  any  cue  interfere, 
unless  it  clearly  appears  that  the  iq[>plicatioD  is  made  on 
behalf  of  the  stireties,  and  not  of  the  pnncipaL(')  Proceed* 
ings  will  be  stayed  on  the  application  of  the  snretieB,  upon 
payment  of  the  amount  of  the  rent,  if  it  ia  leas  than  the 
▼alue  of  the  goods  and  the  costs  secured  by  the  bond ;  if 
the  amount  of  the  rent  exceeds  the  value  of  the  eoods, 
then  on  parent  of  the  value  of  the  goods  wiUi  ike 
costs,  ana  m  both  cases  on  payment  also  of  Uie  costs 
of  the  application.(*)  And  proceedings  will  be  stajed 
on  payment  of  the  penalty  and  costs^  though  the  plaintiff^s 
costs  on  the  replevin  suit  exceed  the  penuty.(*)  If  more 
than  one  action  be  brought  on  the  bond,  without  sufficient 
reason,  proceedings  will  he  stayed  on  payment  of  the  costs  of 
one  only.(*) 

(d)  JudgTnerUJl — ^The  plaLutLGT,  in  an  action  on  the  bond, 
is  entitled  to  recover  the  amount  of  the  rent  in  arrear,  or, 
if  the  value  (^  the  goods  distrained  be  less,  the  value  of  such 
goods,  and  the  costs  of  the  action  of  replevin,  to  the  extent 
at  least  of  the  penalty  of  the  bond.(') 

(e)  Action  on  bond  given  in  county  conrt.} — ^It  would  appear 
that  this  bond  will  become  forfeited  in  the  same  way,  and 
that  the  action  upon  it  is  subject  to  the  same  rules,  as  with 
respect  to  the  bond  given  to  the  sheriff.(') 


V.  lilABIUTT  OF  SuKBIir. 


The  sheriff  b  not  bound  to  warrant  the  snffickney  of  the 
pledg^  in  a  replevin  bond.(*)  If  they  are  apparently 
sufficient,  it  is  enough ;  but  it  he  or  the  replevin  clerk  re- 
deliver the  goods  to  the  owner  without  any  sureties  or 
pledges,  or  if  without  proper  inquiry  he  accept  of  persons 
who  are  insufficient,  (*}  or  who  are  not  amenable  by  reason 


il\ 


Anon.  6  Taunt  776. 

Warton  ▼.  BtaeknM,  12  M.  &  W.  558. 
*)  Mien  j.  Loekwood,  9  Bowl.  975. 
*)  Branteomber.  Scarbrou^h,  6  Q.^  B.  13. 


(■)  Bartlett  t.  BarUeU,  4  If.  &  G.  769. 

h)  GinoeU  ▼.    TumbuU,  3  B.  N.  0.  881 :    Ward  v.  flealey, 

X.  &  J.  285;  Branteombe  v.  Searhorouah^  6  Q.  B.  13. 

(9  See  TumcUfft  v.  Wiimot,  2  C.  &  K.  626. 

(»)  Hindu  T.  Sladn,  5  Ttiunt.  224. 

(•)  JeffBTwn  T.  Badard^  4  A<  &  £.  823. 
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of  m&noj,  &c.,(>)  he  is  liable  to  an  action  at  the  suit  of  the 
zmrty  d]atraimng,(')  in  which  the  plaintiff  will  recover  all 
he  would  have  been  entitled  to  reooTer  against  the  sureties.  (*) 
The  costs  of  a  frnitless  action  against  the  sureties  ma^  also 
be  recoTered  as  damages,  (^)  provided  notice  of  bringing  it 
previously  given  to  the  sheriff.(*) 


(»)  Phtmer  t.  Briaooe,  11  Q.  B.  46. 

O)  Richards  ▼.  Aeton,  2  W.  &  Bl.  1220. 

(s)  Edmonds  v.  ChalUa,  7  C.  B.  413 ;    PatU  t.  Goodluek,  2  Bing. 

.  C.  220. 


K 


'{*)  Phmer  v.  Briaeoe,  11  Q.  B.  46. 
(s)  Baker  v.  GarraU,  3  Bing.  66. 
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CHAFTER  XXXm. 

ACTIONS  OK  BILLS  OF  EXCHANGE. 

A  SUBCMAXT  mode  of  obtBinmg  judgment  is  now  oooqwtent 
in  acdonB  on  bills  of  exchanffe.  'Die  18  &  19  Yict.  c  67, 
8.  1,  reciting  that  bondjide  holders  of  dishonoured  bills  of 
exchange  and  promissory  notes  are  often  nnjnsUj  delayed 
and  put  to  unnecessary  expense  in  recovering  the  amount 
thereof,  by  reason  of  friyolous  or  fictitious  defences  to 
actions  thereon,  and  it  is  expedient  that  greater  facilities 
than  now  exist  should  be  given  for  the  Tecarery  of  money 
due  on  such  bills  and  notes,  enacts  that  ^^firom  and  after  the 
24th  of  October,  1855,  all  actions  upon  bills  of  exchange  or 
promissory  notes,  commenced  within  six  months  afier  the 
same  shau  have  become  due  and  pajrable,  may  be  by  writ 
of  summons  in  the  spedal  form  contamed  in  schedule  A.  to 
this  act  annexed,  ana  indorsed  as  therein  mentioned ;  and  it 
shall  be  lawful  for  the  plamtifi^  on  filing  an  affidavit  of 
personal  service  of  such  writ  within  the  jurisdiction  of  the 
court,  or  an  order  for  leave  to  proceed  as  provided  by  the 
Common  Law  Procedure  Act,  1852,  s.  17,0)  ^^^  *  <^P7  ^^ 
the  writ  of  summons  and  the  indorsements  thereon,  in  caae 
the  defendant  shall  not  have  obtained  leave  to  appear  and 
have  appeared  to  such  writ  according  to  the  exigency 
thereof,  at  once  to  sign  final  judgment  in  the  form  contained 
in  schedule  B.  to  this  act  annexed  (on  which  judgment  no 
proceeding  in  error  shall  lie),  for  any  sum  not  exceeding 
the  sum  indorsed  on  the  writ,  together  with  interest  at  the 
rate  specified  (if  any),  to  the  date  of  the  judjnnent,  and  a 
sum  for  costs,  to  be  fixed  by  the  Masters  of  the  superior 


(>)  See  ante,  p.  96. 
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eonrts,  or  anj  three  of  them,  subject  to  the  approyal  of  the 

judges  thereof)  or  any  eight  of  them  (of  whom  the  Lord 

Chief  Jostices  and  the  Lord  Chief  Baron  shall  be  three^ 

unless  the  plaintiff  claim  more  than  such  fixed  sum,  m 

which  case  tne  costs  shall  be  taxed  in  the  ordinary  waj,  and 

the    plaintiff  may,  upon  such  judgment,  issue  execution 

forthwith/'    The  holder  of  a  dishonoured  bill  or  note  may 

recover  the  expenses  of  noting  for  non-acceptance  or  non- 

pajToaent,  in  the  same  way  as  he  may  recover  the  amount 

of  the  bill  or  note :  (s.  6.)  These  proceedings  are  competent  in 

the  Ck>mmon  Pleas  at  Lancaster  and  the  Court  of  Pleas  at 

Durham,  or  any  other  court  of  record  in  England  and 

Wales,  if  so  directed  by  an  order  in  council :  (ss.  8,  9.)    An 

order  in  council  has  since  directed  the  provisions  of  the  act  to 

extend  to  the  county  courts  and  many  borough  courts  : 

{Gazette,  1  Feb.  1856.) 

*\  The  holder  of  any  bill  of  exchange  or  promissory  note 
may,  if  bethink  fit,  issue  one  writ  of  summons  accordmg  to 
this  act  against  all  or  any  number  of  the  parties  to  such  bill 
or  note,  and  such  writ  of  summons  shaU  be  the  commence- 
ment of  an  action  or  actions  against  the  parties  therein 
named  respectively,  and  all  subsequent  proceedings  against 
such  respective  parties  shall  be  m  like  manner,  so  ur  as 
may  be,  as  if  separate  writs  of  summons  had  been  issued  :*^ 

(•.6) 

Form  of  Writ  of  Summons.  (Schedule  A.) 

Victoria,  bj  the  grace  of  God,  &c.    To  C.  D.,  of  ,  in  the 

ommtj  of  .    We  warn  yon  that  nnleas,  within  twelve  days 

after  the  service  of  this  writ  on  jon,  inclonve  of  the  day  of  such 
service,  jon  obtun  leave  from  one  of  the  judges  of  the  courts  at  West- 
DBoster  to  appear,  and  do  within  that  time  appear,  in  our  court 
of  ,  in  an  action  at  the  suit  of  A.  B.,  the  said  A.  B.  may  proceed 

to  judgment  and  ezeoation.         Witness,  &e. 

Memorandum  to  be  suhscrtbed  on  the  Writ, 

K.  B. — This  writ  is  to  be  served  within  six  calendar  months  from 
the  date  hereof,  or,  if  renewed  from  the  date  of  soch  renewal,  including 
the  day  of  sueh  date  and  not  afterwards. 

« 

Indorsement  to  he  made  on  the  Writ  before  Service  thereof 

This  writ  was  issued  by  E.  F.,  of  ,  attorney  for  the  plaintifi; 

[or  this  writ  was  issued  in  person  by  A.  B.,  who  resides  at  (mention 
the  eitg,  town  or  parisk,  and  alio  the  name  qf  the  hamlet^  ttreet,  and 
itmmber  of  the  house  of  the  pUttntiff^s  retidence.y] 
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The   ^alntiiF  dums  (>)  £  ,  priBcapal    and  intcreBt   [or 

X  ,  baUnce  of  principal  and  intemtj,  doa  to  him  as  the  payee 

[^or  indonee]  of  a  biii  of  exchangs  [or  promiaaory  notej,  of  vhirii 
the  following  is  a  copy  [^kert  copy  bill  qfexehanffe  or  promiuonf  mote 
and  all  indonemmU  upon  U."]     And  alao  shillings  «br  noUcg 

(if  noting  has  been  paiit),  and  £  for  costs  ;(*)  and  if  the  amonct 

thereof  be  paid  to  the  plaintiff  or  his  attorney  within  four  days  frtTsn 
the  serrioe  hereof,  farther  proceedings  will  be  stayed. 


ROnCB. 

Take  notioe,  that  if  the  defendant  do  not  obtain  leaTe  from  one  of 
the  judges  of  the  oonrtSf  within  twelve  days  after  having  been  served 
with  this  writ,  inclusive  of  the  day  of  such  service,  to  appcv  theareto, 
and  do  not  within  snub  time  canse  an  appearance  to  be  entered  fiir  him 
in  the  court  ont  of  which  this  writ  issues,  the  plaintiff  will  be  mt  liberty, 
at  any  time  after  the  expiration  of  such  twelve  days,  to  aig:a  final 
judgment  for  any  sum  not  exceeding  the  sum  above  cUiuMd,  and  the 
sum  of  £  for  costs,  and  issue  execution  for  the  same. 

Leave  to  appear  may  be  obtained  on  an  application  at  the  judge's 
chambers,  SerjeantVinn,  London,  supported  by  affidavit,  showing  that 
there  is  a  defence  to  the  action  on  the  merits,  or  that  it  is  reasooabk 
that  the  defendant  should  be  allowed  to  appear  in  the  action. 

Indorsement  to  be  made  on  the  Writ  after  Service  thereof. 

This  writ  waa  served  by  X.  Y.  on    L.  M.  (the  deftndsiit)  on 
Monday,  the  day  of  18 

X.  Y. 

De/enaant  applying  to  defend  or  Hay  proceedingg,'} — ^^  A 
judge  of  any  of  ihs  said  courts  shall,  upon  i^>plicalion  within 
the  period  of  twelve  days  firom  such  service^  give  leaTe  to 
appear  to  such  writ  and  to  defend  the  acdon,  on  the  defen- 
dant paying  into  court  the  sum  indorsed  on  the  writ^  or 
upon  affidavits  satisfactory  to  the  judge  which  disclose  a 
legal  or  equitable  defence,  or  such  fads  as  would  make  it 
incumbent  on  the  holder  to  prove  consideration,  or  such 
other  facto  as  the  judge  may  deem  sufficient  to  support  the 


C)  "No  other  claim  than  a  claim  on  a  bill  of  exchange  or  nR)mifl> 
Rory  note  is  to  be  included  in  writs  issued  under  this  act:"  (Sole  IL 
1865.) 

(*)  This  part  of  the  form,  as  to  'costs,  was  omitted  in  the  act,  but 
was  supplied  by  Bnle  M.  1856.  See  Sobimon  v.  Cotierill^  26  L.  J., 
3£x. 
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appGeadon,  and  on  such  terma,  as  to  security  or  otherwise, 
as  to  the  judse  may  seem  fit.**(*) 

Or,  ^  it  niall  be  competent  to  the  court  or  judge  to 
order  the  bill  or  note  sought  to  be  proceeded  upon  to  be 
forthwith  deposited  with  an  officer  of  the  court,  and 
farther  to  order  that  all  proceedings  shall  be  stayed, 
imtiL  the  plaLQtiff[riiall  ha^e  given  security  for  the  costs 
thereQ£''C) 

SSptdng  judament  and  setting  asideJ] — ^The  judgment  may 
be  vigBea,  when  no  appearance  has  been  made  on  leave 
obtttned  by  the  defendant,  as  stated  ante^  p.  996  and  p.  96. 
The  coata  nxed  by  the  Masters,  in  pursuance  of  the  act,  are 
(he  following: — 

Above  £S0.  Under  £2a 
AgBD^  on  eowitzy  easea,  iodndixig 

mUeege  4    0    0  3    2    0 

Agency  on  town  caaes     „,        ...    3    8    0  2  14    0 

Form  ofJndffment  (Schedule  B.) 

la  the  Queen's  Bench. 

Ob  the  day  of  ,  in  the  year  of  onr  Lord  18 

fdbf^  eignmg  jitdgmaiL'] 

Bn^kmd  \     A.  B.,  in  his  own  person  [or  bj  his  attorney], 

lo  wiL     )  toed  ont  a  writ  agiiiBat  C.  D.,  indorsed  as  follows  [Aere 

copf  mdermmutt  qf  plamUff^i  efatm],  and  the  said  C.  D.  hath  not 

llerefore  it  is  considered  that  the  said  A.  B.  recover  against  the 
asid  C.  D.  £  ,  together  with  £  for  costs  of  suit. 

^  After  judgment  the  court  or  a  judge  niav,  under  special 
circumstances,  set  aside  the  judgment^  and,  if  necessary,  stay 
or  set  aside  execution,  and  may  give  leave  to  appear  to  the 
writ  and  to  defend  the  action,  if  it  shall  appear  to  be  rea- 
sonable to  the  court  or  judge  so  to  do,  and  on  such  terms  as 
to  the  court  or  judge  may  seem  just'*  (*) 

SeeuHty  in  actions  on  lost  hills  of  exchange,"] — ^When  a 
negotiable  bill  of  exchange,  promissory  note,  or  cheque  is 
lost,  and  an  'action  is  brought  on  the  same,  or  on  the  con- 
adesration,  if  the    loss   be    specially  pleaded,  secondary 


0)  18&  19  Yiet  0.67,8.2. 
M  Ihid.  s.  4. 
(s)  Ibid.  8.  8. 


iMiis.4. 

/6MJ.8.8. 

[C.  L. — ^vol.  ii.]  4  B 
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evidence  is  not  adnu88ible.(*)  It  is,  however,  provided  bj 
the  Common  Law  Procedure  Act,  1854,  s.  87,  that  '*  in  case 
of  an^  action  founded  upon  a  lull  of  exchange  or  other 
negotiable  instrument,  it  shall  be  lawful  for  the  court  or  a 
judge  to  order  that  the  loss  of  sudi  instrument  shall  not  be 
set  up,  provided  an  indemnity  is  given  to  the  satisfactioii  of 
the  court  or  judge,  or  a  Master,  a^^ainst  the  daima  of  any 
other  person  upon  such  negotiable  mstmment.** 

0)  Ramm  r,  Crowe^  1  Eich.  167;  CrMMV/Cloy.O  Ssdi.6M; 
Chamley  t.  Grundy^  U  C.  B.  608. 


"WASBAHT  OF  ATTOBNET.  1001 


CHAPTEB  XXXIV. 

WABRAKT  OP  ATTORNEY— COGNOVIT-JUDGE'S  OBDEI^- 
JUDGMENT  BY  DEFAULT— BEFEBENCE  TO  MASTER— 
WBTT  OF  INQUIBY. 


1.  Wabraut  OF  Attobhxt. 


1.  FoRB  of  WUTini* 
S.  Defeuanoe. 

3.  Stamp. 

4.  How  ezeoated. 

5.  Attartation  by  attomey. 
ft.  Bevocability  by  death  or 

marriage. 


7.  Wamnts  and  o(^07its  by 

bankrapto  and  inaoWenta. 

8.  JudgnDent. 

9.  ExeeatioD. 
10.  Setting  aside. 


IL  OooiroTiT. 


1.  Form,  stamp  and  attestation.  |    3.  Effwt  of,  and  setting  aside. 
8.  Judgment  and  execntion. 


IIL  Judge's  Ordbb. 


lY.  JuDOMxiiT  BT  Default. 

1.  Judgment  for  want  of  appear-  |         8.  For  want  of  »  plea.  ^ 

I         8.  Setting  aside. 


V.  BsFEBEiroB  TO  THX  BUsnB. 


VL  Wbix  of  Ihquibt. 


1.  In  what  oases. 

9.  Form,  and  how  sued  oat 

3.  Notice  and  trial. 


4.  Setting  aside. 

5*  Judgment. 

6.  In  debt  on  bond. 
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1.   WoTiwiU  of  AUomeif. 

Where  a  party  owes  a  debt  and  wialiea  to  offer  no 
defence  to  anj  action  that  may  haye  been  already  brought, 
or  wishes  to  save  the  expense  of  an  action  altogether,(>) 
he  may  give  his  creditor  a  warrant  of  attorney,  which  is  a 
written  authority  enabling  the  hitter  to  enter  op  judgment. 
In  general,  any  person  may  give  a  warrant  of  attorney  who 
is  capable  of  appointing  an  attorney,  subject  to  its  being 
set  aside  on  the  grounds  nkentioned  afUrwardi. 

1.  Form  of  warrant.'] — ^The  warrant  is  generally  in  the 
following  form : — 

Form  of  WamnU  of  Attamqf. 

To  P.  A.  and  Q.  A.,  gtotlemen,  tMom&jB  of  Her  Majosty**  eoait 

of  ,  at  WoBtxninster,  jointly  or  severally,  or  to  aay  other 

attorney  of  the  same  oooit. 

These  are  to  deare  and  anthorixe  yoo,  the  attorneys  above-saaed, 
or  any  of  yon,  or  any  other  attorney  of  the  oonrt  of  ,  afniwaaid, 

to  appear  for  me,   C.  D.  for  for  us,  C.  D.,  of  ,  and  £.  P., 

of  ,  or  either(*)  of  as],  of  ,  at  any  time  m  the  said  coait, 

and  to  receiTe  a  declaration  for  me  [or  na,  or  diher  of  oajv  ^  >b 
action  for  £  ,  for,  &c^  at  the  suit  of  A.  B.,  bis  execotocs  or 

adminiatrators,  and  therenpon  to  eonfees  the  same  action,  or  ebe  to 
suffer  jodgment  by  nil  dieit  or  otherwise  to  pass  a^^aiost  me  [or  ns,  «r 
either  of  as],  therein  and  to  be  therenpon  forthwith  entered  up  ^ganst 
ine  [or  us,  or  either  of  as],  of  record  in  the  said  court,  for  the  said 
snm  of  £  ,  tof^ether  with  costs  of  saik    And  I,  [or  we]  the 

said  G.  D.  [and  E.  F^  and  each  of  as],  do  hereby  further  anthorixe 
and  empower  yoa,  the  said  attorneys,  or  any  one  of  you,  after  the  said 
judgment  shall  be  entered  op  as  aroresttd,  for  me  and  in  my  name  [or 
for  us  and  in  our  or  either  of  our  names],  and  as  my  [or  our]  act  and 
deed,  to  sign,  seal,  and  execute  a  good  and  sufficient  release  or  rdeaaes 
in  the  law  to  the  said  A.  B.,  his  heirs,  ezecuton,  and  administratflrs 
of  all  and  all  manner  of  error  and  errora,  proceedings  in  error,  and  all 
benefit  and  advantage  thereof,  and  of  all  defects  and  imperfections 
whatsoever,  had,  made,  committed,  done,  or  saffered  in,  aboat,  tooching 
or  concerning  the  aforesaid  judgment,  or  in,  about,  touching  or  con- 
cerning any  proceedings  whatsoever,  or  in  any  way  conoeming  tiie 
Bame.(')    And  for  what  you  the  said  attorneys,  or  any  ooie  of  yoo,  shall 

0)  BaddeUv  v.  S^afio,  STiunt  434;  Bmrm  i.  ShUr.  7  B.  &  a 
486;  IM.  &R.  265. 

(')  If  the  words  "  and  each  of  us,"  "  ibr  ns,  and  in  oor  name,  and  as 
our  act  and  deed,"  are  used,  it  is  joint,  and  not  joint  and  sevoal  : 
Dalrympls  v.  FYaaer,  2  C.  B.  698. 

(*)  A  release  of  errors  in  this  form  does  not  extend  tol\  jadgBsnt  of 
outlawry :  Sohmon  ▼.  Graham^  6  £.  ft  B.  309. 
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d»  or  anae  to  be  done  in  the  pfemues,  or  any  of  them,  this  shall  be  to 
JBO,  and  erefj  of  yoo,  a  sufficient  warrant  and  aathoritj.  In  witness 
whereof  I  [or  we,  &c]  have  hereto  set  mj  hand  and  seal  the  day 
«f  y  in  the  year  of  our  Lord 

C.  D.  (L.a) 

8ig;Mdy  eealfid  and  deliYered  by  the  above-named' 
C.  D^  in  the  presence  of  me  the  undersigned  W.  A. 
And  I  harsby  deeUu«  myself  to  be  attorney  for  the 
said  G.  D^  and  that  I  sobsecibe  this  attestation  as 
•ndh  his  attonisy.  W.  A. 

2.  De/eamnee.'} — ^*' Every  attorney  or  other  person  who 
afaall  prepare  any  warrant  of  attorney  to  confess  judgment, 
which  is  to  be  subject  to  any  defeasance,  shall  cause  such 
defeasance  to  be  written  on  the  same  paper  or  parchment 
on  which  the  warrant  is  written,  or  cause  a  memorandum 
in  writing  to  be  made  on  such  warrant,  containing  the 
substance  and  effect  of  such  defeasance/XO  ^7  under- 
standing between  the  parties  not  incorporated  in  the 
d«feM«>oe  ui  no  ground  for  i»uing  execution  under  the 
warrant,  (^  nor  can  a  defeasance  enlarge  the  authority 
^Ten  by  the  warrant.  (*)  The  omission  of  the  attorney  to 
ooosply  with  this  rtde  does  not  make  the  warrant  void,  but 
he  IS  answerable  to  the  court  for  the  neglect.  (^)  Where 
there  has  been  a  defeasance,  it  must  also  oe  on  the  same 
paper  or  parchment  as  the  warrant,  otherwise  it  cannot  be 
filed  in  pursuance  of  the  Bankrupt  and  Insolvent  Acts,  as 
stated  anerwards.  When  the  defeasance  stipulates  that  no 
revivor  or  scire  f ados  will  be  necessary,  and  that  judgment 
may  be  entered  up  after  a  year  without  leave  of  a  court  or 
ju<jge,  this,  it  seems,  binds  the  defendant  but  not  his  repre- 
8entative8.(*)  It  seems  that  a  suggestion  of  breaches  and 
wdrefadai  within  8  &  9  WiU.  3,  c.  11,  s.  8,  are  unnecessary 
on  a  warrant  of  attomey,(*)  even  though  the  latter  is  a 
collateral  security  to  the  Dond.(') 


8 


Bole  Pr.  27,  H.  T.  1853 ;  Joel  ▼.  Dicker,  5  D.  &  L.  1. 
Befiv.  7V<M;9DowL949;   i2o6ti««of»  v.  iZoMnson,  3  D.  ft  L. 

(«)  Fo^erj.  Cfa^y0<«,  6 Dowl. 624:  Chalki.  WolUm,  1  D.  &L. 
89.  See  CvMort  v.  Dobbin,  1  C.  If.  278,  as  to  issuing  saooessive 
exeentions. 

(«)  Sanaom  J.  Ooode,  2  B.  &  Md.  G6S I  Joei  Y.  Dicker,  6  J).&L,  1. 

(•)  Tripp  ▼.  StotOey,  17  L.  J.  19,0.  B.;  6D.&L.  262;  Hiiooekt 
V.  Kemp,  3  A  &  E.  676;  Sherran  i.  MarahaU,  1 B.  &  L.  689. 


I 


[•)  Shaw  V.  Marquu  of  WoreeUer,  6  Bing.  38d. 
')  Antterbwry  v.  Morgan,  2  Taont  195. 
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I 

Form  of  DefeoMtmee* 

Hemorandnm. — ^Th«  withio  wurant  of  attonwj  is  giwn  to 
tbe  payment  from  the  withio-named  C.  D.  to  the  within-named  A.  B^ 
of  £  ,  with  interest  at  51  per  cent  per  aonmn,  on  the  daj 

of  {if  ^  inUaimeiUM  staie  the  period  wkm  each  hteomm  dbe^ 

And  it  is  hereby  agreed  by  and  between  the  said  parties  that  no  actioD, 
execntioD,  or  other  process  or  proceedings,  shall  be  oonuncneed,  soed 
out,  or  prosecated  against  tbe  said  C.  D^  his  heirs,  cxeoatofi,  or 
administrators,  or  against  his  or  thdr  lands,  goods,  or  chattels,  npsa 
tbe  judgment  to  be  entered  up  in  pnrsnanoe  of  the  within  wacraot, 
nntil  default  shall  be  made  in  payment  of  the  sum  above-mentioaed  [or  of 
some  or  any  one  of  the  instalments  above-mentioned},  and  iotenat  Ibr 
the  same  as  aforesaid,  [and  then  only  for  the  amonnt  of  the  inatafancmfc 
or  instalments  which  shall  then  be  doe  and  nnpaid,  together  with 
interest  for  the  same,  or  at  the  oate  may  he].  And  it  ia  hersby 
agreed  that  the  said  A.  B.  shall  be  at  liberty,  under  any  writ  of 
ezecotion  to  be  issoed  on  the  said  judgment,  to  levy  the  ooata  of 
registering  the  said  judgment,  suing  out  the  execution  thereoo,  sfaariirs 
poundage,  o£5cer*s  fees,  and  all  other  expenses  of  executimL  And  it  Is 
further  agreed  that  it  shall  not,  in  the  erect  of  the  said  A.  B.  ddaying 
to  sue  out  execution  on  the  said  judgment  for  six  yean  finom  tbe 
signing  thereof,  be  necessary  for  him,  his  executora  and  administrators^ 
to  revire  the  said  judgment  by  writ  of  revivor  or  otherwise,  and  that 
executiou  may  isroe  without  it ;  also,  that  in  the  event  of  jndgmont 
not  being  signed  until  after  a  year  and  a  day  from  the  execnCiim 
hereof,  it  shall  not  be  necessary  for  the  said  A.  B.  to  obtain  leave  of  the 
court  or  a  judge  to  sign  it,  and  that  judgment  may,,  notwithstanding, 
be  signed  aiter  that  time  without  such  leave ;  also,  that  no  proocedinp 
in  error  shall  be  taken,  or  proceedings  in  equity,  or  any  advantage 
taken  or  attempted  to  be  taken  by  the  said  C.  D^  his  hdrs,  exeattors, 
or  administrators  for  or  on  account  of  the  premises,  or  any  other  mattec^ 
cause  or  thing  whatsoever,  relating  to,  touching  or  in  anywiae  oon- 
cemiog  tbe  issuing  or  executing  of  any  such  execution  afttesaid,  or  any 
other  proceeding  which  may  be  bad  or  taken  on  the  said  jodgment,  or 
to  enforce  the  execution  thereof,  according  to  the  true  intent  and 
meaning  of  these  presents.      As  witness  our  hands  the  day 

of  18    .  CD. 

A.  B. 

Witness,  W.  W. 

3.  Stamp."] — ^The  warrant  of  attorney  requires  to  be  on 
a  proper  stamp;  or  it  maybe  stamped  after  ezeeution  on 
payment  of  tlie  penalty,  (*)  thongh  a  rule  nisi  to  set  aode 
the  judgment  on  that  ground  may  have  been  obtamed.('} 

(^)  13  &  14  Yiet  c.  97,  s.  12. 

(*)  Burton  v.  Kirby,  7  Taunt  174.  See  Brtmhridgt  t.  WOimm^ 
1  Dowl.  N.  8. 774,  where  tbe  court  diadiarged  the  rule,  without  BildBg 
the  pUintiff  pay  the  costs  of  it. 
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Hie  defeasance  does  not  require  a  separate  stamp.  Q  ^^ 
sdiednle  to  13  &  14  Vict.  c.  97,  contains  the  following 
entry: — 

Wamot  of  mttonej  (with  or  without  a  release  of  errors),  to 
eonfeaa  and  enter  up  a  judgment  in  anj  of  Her  Majestj*s 
eoorts  at  Westminster,  or  in  Ireland,  or  in  anj  of  the 
courts  in  the  counties  Palatine  of  Lancaster  and  Durham, 
or  in  any  other  ooart  of  record  holding  pleas  where  the 
deoi  or  damage  amonnta  to  40«.,  which  shall  be  given  as 
a  tecoritj  for  the  payment  of  anj  sum  or  same  of  monej, 
or  for  the  transfer  of  any  share  or  shares  in  any  of  the 
goreimnent  or  parliamentary  stocks  or  fnnds,  or  in  the 
iiock  and  fonds  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  of  the  Bank  of  Ireland,  or  of  the 
East  India  Company,  or  of  the  Sooth  Sea  Company,  or  of 
any  either  company  or  corporation:  (^The  tame  dwty  at 
on  a  bond/or  the  Uht  purpote.) 

Save  and  except  where  snch  payment  or  transfer  shall  be 
already  secured  by  a  bond,  mortgage  or  other  security, 
whkii  shall  have  paid  the  proper  ad  vahrem  duty  on 
bonds  or  mortgages  imposed  by  law  at  the  date  thereof, 
exceeding  in  aQX>ont  the  sum  of  5#.,  and  also  except  where 
the  warrant  of  attorney  shall  be  given  for  securing  any 
aom  or  sums  of  money  exceeding  2002.,  for  which 
tha  person  giving  the  same  shall  then  be  in  actual  custody 
nnder  an  arrest  on  mesne  process  or  in  execution  ;  and 
in  those  excepted  cases  a  duty  of  ...  ...  ...050 

Wanant  of  attorney  not  otherwise  charged  in  this  schedule    1  15    0 

The  stamp  daties  on  bonds  referred  to  are  given  by  the 
same  statute  as  follows : — 

Bond  in  England  or  Ireland,  and  personal  bond  in  Scothuid, 
j^ven  as  a  security  for  the  payment  of  any  definite  and 
certain  sum  of  money — 
Kotexoeedmg  £50  ...  ...  ...     0    1     3 

Exoeedmg  50  and  not  exceeding  XlOO  ...    0    2     S 

H  100  „  150  ...     0    3    9 

„  150  „  200  ...0    5    0 

n  200  „  250  ...     0     6     8 

ff  250  „  300  ...     0    7     6 

And  where  the  same  shall  exceed  3002L,  then  for  erery  100^ 

and  also  for  any  fractional  part  of  lOOL        ...  ...     0    2     6 

Bond  in  England  or  Ireland,  and  personal  bond  in  Scotland, 
given  as  a  security  for  the  repayment  of  any  sum  or  suma 
of  money  to  be  thereafter  lent,  advanced,  or  paid,  or 


(>)  Cawthomt  ▼.  Holbtn,  1  N.  B.  279. 
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may  btsoiiMdiw  npoo  an  accpimt  oBfrMt,togetliec 
with  aay  Miin  alnadj  odvaiioed  or  due,  or  witbrat,  at 
the  csM  maj  he : 

Where  the  mooej  eecored,  or  to  be  nltiiiiat^  ncoterable 
tberrapoD,  shall  be  limited  not  to  eioeed  a  giTen  aom. 
{T^tameAOfaiOHabamd/arimdkBmitodnaiL) 

And  where  the  total  amount  of  the  mooej  seenred  or  to  be 
oltimatelj  reoorerable  thereopon  shall  he  nncertain  and 
withoQt  any  limit.  (The  $ame  diUf  at  o»  abomdfir  a 
MR  equal  to  the  amomU  of  ike  pemaOjf  rf  sacft  &oiidL) 

And  where  there  shall  be  no  poialtj  of  the  hood  in  such 
last-mentiooed  case,  such  bond  shall  be  available  for  such 
an  amount  only  as  the  oJ  wHartM  datj  denoted  by  any 
stamp  or  stamps  thereon  will  extend  to  ooTer. 

4.  Hmo  executedJ] — The  date  of  ezecation,  and  not  that 
of  the  warrant,  is  the  time  from  whidi  the  latter  ipeaks ;  (^) 
and  the  date  may  be  filled  in  after  execadon.(')  i^lien  the 
warrant  mcludes  a  release  of  errors,  it  most  be  sealed,  but 
otherwise  this  is  not  neoessary.C)  Hie  party  must  execute 
the  warrant  himself.  (^)  All  the  parties  pmrporting  to  gtT« 
the  warrant  must  execute  it.(') 

5.  AUestation  by  an  attorney."] — ^*  No  warrant  of  attorney 
to  confess  judgment  in  any  personal  action,  or  a  co^novti 
actionem  given  by  any  person,  shall  be  of  any  force  unless 
there  shau  be  present  some  attorney  of  one  of  the  soperior 
courts  on  behalf  of  such  person  expressly  named  by  him 
and  attending  at  his  request  to  inform  him  of  the  nature 
and  effect  of  such  warrant  or  cognovit  before  the  same  ia 
executed,  which  attorney  shall  subscribe  his  name  as  a 
witness  to  the  due  execution  thereof  and  tberebr  declare 
himself  to  be  attorney  for  the  person  executing  the  same, 
and  state  that  he  subscribes  as  such  attorney .*Xv  **  •^  '^'V' 
rant  of  attorney  to  confess  judgment,  or  cognovit  actionem,  not 
executed  in  manner  aforesaid,  shall  9ot  be  rendered  yalid  by 
proof,  that  the  person  executing  the  same  did,  in  fact,  under- 
stand the  nature  and  effect  thereof,  or  was  fiilly  informed  of 
the  same."(') 

The  statute  applies  only  to  a  warrant  of  attorney  in  a 


i 


Brown  ?.  Burton^  6  D.  ft  L.  289. 
K$an€  Y.  SmaUbone,  17  C.  B.  179. 

Kinnertley  v.  Muuen.  6  Taont  264:   BrtOtom  v,  BwtotL 
1  Chitt  R.  707. 

[«)  1  ft  2  Vict,  c  110,  8. 9. 

»)  Harris  ▼.  Wade,  1  Chitt  B.  322. 

(•)  1  ft  2  Vict  c.  110,  8.  9. 

(V)  Ibid.  B.  10. 
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perwoHol  Action  ;  hence,  tbongh  a  cognovit  in  ejectment 
mast  be  so  attested,  a  warrant  of  attorney  need  not.(*) 
The  statute  applies,  thongh  the  warrant  or  cosnoTit  la 
executed  out  m  the  jurisdiction  of  the  court.  (*)  The 
attorney  who  attests  may  be  uncertificated,  (')  and  need  not 
be  an  attorney  of  the  court  in  which  the  judgment  is  to  be 
sigiied.(*)  But  an  attorney's  derk  cannot  attest ;  (*)  nor  a 
person  not  an  attorney,  but  bondjide  believed  and  represented 
to  be  8o  by  the  d^endant ;  (*)  though  if  the  defendant, 
maid  Jidey  represented  him  to  be  an  attorney,  the  court  may 
lefbae  to  set  aside  judgment.  (')  If  the  party  giving  the 
warrant  or  cognovit  is  nimself  an  attorney,  no  one  need 
attest.  (*)  The  attorney  must  be  present  on  behalf  of  the 
defendant,  or  of  the  several  defendants,^*)  t.  e.,  the  plaintiff's 
attorn^  or  agent  will  not  suffice,  thougn  the  defenoant  con- 
9eat.(**)  And  the  attorney  must  in  general  attend  at  the 
positive  remiest  of  the  defendant,  that  is,  the  latter  must 
thow  that  he  exercises  a  free  choice.  Yet  if  the  defendant, 
finding  an  attorney  present,  adopt  him  for  the  occasion, 
this,  in  the  absence  of  mud,  will  sumce,(")  though  the  plain- 
taff  pay  such  attomev  for  attending  :(>*)  ail  that  is  necessary 
beintf,  that  the  defendant  had  a  fair  opportunity  for  exercising 
his  &cretion.(>*)  The  attorney  attesting  must  inform  the 
defendant  of  the  nature  and  effect  of  the  instrument ;  but  it 
is  not  essential  that  he  should  do  so  in  private,  (*^)  or  should 

(«)  Do€  V.  Kinaston,  1  DowL  N.  8.  263 :  J)o$  v.  Howeil, 
12  A.  ft  B.  096;  4P.  &D.  361. 

C)  Davieg  r.  Trnannum,  2  B.  ft  L.  743. 

m  HoUgaU  v.  Hlight,2  L.  IL  P.  662. 

(«)  VUmot  V.  Barry,  Banes,  44. 

(•)  Bame$  v.  Ward.  Barnes,  42 ;  Paul  v.  Cleaver,  2  Taunt  360. 

(•)  Wallace  v.  Broekley,  6  Dowl.  696 

(0  Cox  V.  Camum,  6  Dowl.  625 ;  4  Bing.  N.  C.  453 :  Jeyee  v. 
AxrfA,  1  B,  ft  P.  97. 

(•)  Chipp  T.  Harrie,  6  M.  ft  W.  430;  Downea  t.  QarbuiL 
2  Dowl.  N.  S.  939. 


OrofUf  12  b.  B.'  164 ;  'Sanderaon  j.  Westley,  6  M.  ft  W.  98 ;  M^t  i. 


Hannah,  17  0.  B.  567. 

(")  WaUonr.  Chandler,  1 C.  B.  306:  2  D.  ft  L.  802;  Lewineon  v. 
%«r,  2  L.  M.  P.  567;  Taylor  t.  Nichols,  6  M.  ft  W.  91;  Hale  v. 
Dale,  8  DowL  699. 

(")  Peaeer.  ITeA,  8  DowL  626.  Or,  though  the  plaintiff  introdooe 
the  attorney  to  the  defendant :  (Levinaon  v.  Syer,  2  L.  M.  P.  667.) 

(»)  Gripper  v.  Brutow,  6M.  ft  W.  807;  Rice  v.  Lintted,  7  DowL 
153 :  Id.  747/ 

(H)  Joel  V.  Dicker,  6  D.  ft  L.  1. 
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read  it  over  to  the  defendant,  unlen  perliape  the  latter  is 
Tery  iUiterate.(^)  Moreover,  the  neglect  of  the  attorney  to 
inform  the  defendant  will  not  make  the  instrument  void ;  (') 
unless  it  is  part  of  a  fraud  or  ooUusion.(') 

The  attestation  clause  should  state  that  the  attomeT' 
attends  as  such,(^)  and  the  form  given  ante,  p.  1003,  has  been 
held  sufficient.  (')  The  reauirements  of  tne  statnte  most 
be  expressly  stated  in  the  aause,(*)  or  appear  by  neoessaiy 
implication,  if  the  exact  words  of  the  statute  be  not  Q9ed.(') 
Thus,  the  attestation  has  been  held  sufficient,  tfacm^  it 
does  not  expressly  state  that  the  attorney  was  appomted 
by  the  defendant ;  (*)  or  attended  at  his  request,  and  was 
named  by  him ;  (*)  or  did  not  expressly  declare  him  to  sub- 
scribe as  defendant's  attorney  ;Q^)  or  to  be  an  attorney  €s£ 
one  of  the  superior  courts.(^')  It  has,  however,  been  held 
insufficient  where  it  did  not  show  with  certainty  tiiat  he  was 
defendant's  attorney,  and  attested  as  such.C)  It  is  not 
necessary  that  the  attesting  attorney  should  sign  his  name 
at  the  root  of  the  attestation  dause.(>*)  Where,  after  the 
execution,  the  warrant  is  altered  and  re-executed,  there 
should  also  be  a  new  attestation.(*«)  If  the  attestation  be 
insufficient,  a  second  may  be  added.(") 

6.  Revocahility  by  death  or  marriage.'] — Though  a 
warrant  of  attorney  cannot  be  revoked  expressly,  it  may  be 


(1)  OliverY.  Woodruffh.4lL.  ft  W.650;  7DowL  1G6;  Jmmiv. 
Harrii,  6  Dowl.  184 ;  Taylor  t.  ParMmon,  2  H.  Bl  383. 

(0  Haigh  ▼.  Froit,  7  Dowl.  743. 

(«)  Taylor  j.  NieholU,  6  IL  &  W.  91. 

(«)  Potter  ▼.  NichoUoii,  8  M.  ft  W.  294;  9  DowL  808 ;  Pkiliva 
V.  GUfbt.  16  M.  &  W.  208. 

(•)  Ltndlejf  v.  OirdUr,  1  D.  &  L.  699;  hedgard  v.  Thom^oim, 
11  M.  &  W.  40. 

(•)  Htbbertr,  Barton,  10 M.  &  W.  678;  2Dowl.K.  S.  434. 

(n  Pocoek  r.  PieUrtng,  18  Q.  B.  784 ;  BU^fwton  x.  HoUamd, 
9  M.  ^k  W.  659;  1  Dowl  N.  S.  643;  Letoit  y.  Lord  JGnmn^ftm, 
2  C.  B.  463;  3  D.  &  L.  637  ;  PhiUipt  ▼.  Gibba,  16  IL  &  W.  208; 
Pope  T.  Kershaw,  2  B.  C.  Bep.  198. 

(•)  Oliver  v.  Wbodruffe,  7  DowL  166. 

(•)  Gay  ▼.  HaU,  5  D.  &  L.  422. 

n*)  Knwht  ▼.  Haety,  12  L.  J.  293,  Q.  B.;  PhiB^  v.  OA&t, 
16  M.  &  W.  208;  Holt  7.  Kerthaw^  6D.  A  L.  419. 

(")  Ibid, 

(»)  Hibberty,  Barton,  10  IC.  &  W.  678;  2  DowL  N.  &  434; 
Bverard  t.  Popleton,  5  Q.  B.  181. 

Lewis  r.  Lord  KenaiMton,  2  0.  B.  463. 

Bailey  ▼.  Bellamy,  9  DowL  607. 

Ledyardw.  Thompson,  11 IL  ft  W. 40;  2 DowL K. &  766. 
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80  impliedly  in  some  cases.  Thus,  the  death  of  either 
party  in  general  reTokes  the  warrant ;  (>)  though,  if  the 
warrant  authorize  the  plaintifi^s  representatiyes  to  enter  up 
judgment,  this  may  be  done  after  the  plointifi'^s  death  ;*(*) 
but  it  must  state  this  expressly. (*)  So,  where  the  warrant 
18  ffiyen  bj  two,  and  one  die,  if  the  warrant  authorize 
it,  judgment  may  be  entered  up  against  the  8uryiyor,(*)  as 
where  the  words  **  against  us  or  either  of  us ''  are  used ;  0} 
or  the  words  ^'  against  me.'*(*)  If  the  defendant  gaye  ue 
warrant  to  two  plaintifis,  and  one  die,  the  snryiyor  may 
enter  up  judgment.  (') 

liKjeme  SiiU  giye  a  warrant  and  marry,  the  court  will, 
on  application  for  leaye,  allow  judgment  to  be  entered  up 
against  the  husband  and  wife.(*)  £>  if  a  warrant  be  giyen 
to  A  feme  ioU^  and  she  then  marry,  the  court  will  allow 
judgment  to  be  entered  up  in  the  name  of  husband  and 
wife.(*)  The  rule  in  both  cases  is  absolute  in  the  first 
in8tance.(i*^  Where  A.  gaye  a  warrant  to  C.  and  D.  in 
contemplation  of  a  marriage  between  A.  and  C,  and  as  a 
security,  it  was  held  the  judgment  might  be  entered  up  by 
D.,  according  to  the  warrant.(") 

7.  WarratUU  of  aUarney  given  hy  hankrtqtts  and  insol- 
v«s(s.] — ^Any  execution,  founded  on  a  judgment  on  a  warrant 
of  attorney,  or  cognovit  acHonem^  or  judge's  order  obtained 
by  consent,  giyen  by  any  trader  by  way  of  firaudulent 
nreference,  is  inyalid  against  his  assignees  in  the  event  of 
nis  bankruptcy.  C)  **Eyery  warrant  of  attorney  to  confess 
judgment  In  any  persomd  action,  giyen  by  any  bankrupt, 

0)  Co.  Lit  62  6. :  B§ath  y.  Brindiey,  2  A.  &  £.  368. 
Js)  CcIm  y.  Hadm^  Barnes,  44;  Edwarda  y.  Holiden,  9  DowL 

P  BmBhaU  y.  Matthew,  7  Bing.  387 ;  1  Dowl.  217 ;  Foeter  y. 


8 
D.  ft  L.  818. 

J  Gladwin  ?.  Scotty  Barnes.  53. 
FendailY.  May,  2  M.  &  Sel.  76 ;  Johnaon  y.  Jenkina,  1  Dowl 
Id.  646 ;  Bind  J.  Kingaton,  6  Dowl.  623. 
Q)  StapUa  y.  Puraer,  2  DowL  764;  3  M.  &  Se.  800 ;  Biggiidtothom 
y.  Higginbotham,  8  Dowl.  126 ;  uf.  226 ;  see  Anon.  1  Salk.  117. 

(•)  Mttrder  y.  Let,  3  Bunr.  1469 ;  MetecUfa  y.  Boote,  6  B.  ft  B. 
46 ;  iifum.  7  Mod.  63. 
fv)  Jhid,;  StapUa  ▼.  Purser,  2  Dowl  764. 
>„.  ^  ...  ^  ^   jy^^^  22  L.  J.  327,  a  B. 

YwL  «.  106,8. 136;  Newnham  y.  Stevenaon,  10  a  B. 


46 ;  iifum.  7  Mo« 
(V)  Jhid.;  SXoj 
(>i)  DoUmg  ▼. 
(«)  12  ft  18  Vw 
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and  witbin  two  montiiB  of  the  filing  of  a  petition  for  adjudi- 
cation of  bankruptcy  by  or  against  sach  bankrupt,  and  being 
for  or  in  respect  of  (wholly  or  in  part)  an  anteoed^it  debtor 
money  demand,  and  every  ccgnovit  aeiUmem  or  ocmsoit  to 
a  judge's  order  for  judgment  given  bjrany  baokrapt  at  any 
time  after  [11th  Oct.,  1849]  and  within  two  montfa  of  the 
filing  of  any  such  petition  in  any  action  commeDced  by 
collusion  with  the  bankrupt  and  not  adversely,  or  purporting 
to  have  been  given  in  an  action,  but  having  been  in  fact  given 
before  the  conmiencement  of  any  action  aeunst  the  bank- 
rupt, such  bankrupt  bdng  unable  to  meet  nis  engagements 
at  the  time  of  giving  such  warrant  of  attorn^,  eoffrnwU 
actumem  or  consent,  as  the  case  may  be,  shall  be  deemed 
and  taken  to  be  null  and  vM^  whether  the  same  shall  have 
been  given  by  such  bankrupt  in  contemplation  of  bankmptey 
or  not."0)  ''  ^  &<^  11th  Oct.,  1849,  any  warrant  of  attonM^ 
to  confess  judgment  in  any  personal  action,  or  anj  eognovU 
actionem  in  any  personal  action  shall  have  been  given  by  any 
such  trader,  and  such  warrant  of  attorney  or   cognovU 
actionem^  or  a  true  copy  thereof,  shall  not  have  been  filed 
with  the  officer  acting  as  clerk  of  the  docquets  and  judg- 
ments in  the  Court  of  Queen^s  Bench,  within  twent^'-one 
days  next  after  the  execution  thereof,  in  manner  "and  farm 
provided  hj  8  Greo.  4,  c.  39,  every  such  warrant  of  attorney 
and  cognovit  actionem  shall  be  deemed  fraudulent,  nnll  and 
void  to  idl  intents  and  purposes  whatever ;  and  if  any  sndi 
warrant  of  attorney  or  cognovit  actionem^  wliidi  shallbe  so 
filed  as  aforesaid,  shall  have  been  given    subject  to  any 
d^easance  or  condition,  such  defeasance  or  condition  shall 
be  written  on  the  same  paper  or  parchment  on  whidi 
such  warrant  of  attorney  or  cognovtt  actionem    shall  be 
written,  before  the  time  when  the  same  or  a  oopj  thereof 
respectively  shall  be  filed,  otherwise  such  warrant  of  attorney 
or  cognovit  actionem  shall  be  null  and  void  to  all  intents 
and  purposes  whatever.'^*)  The  warrant  is  not  the  leas  void 
under  this  clause,  thoujra  tiie  execution  issued  befi>re  the 
act  of  bankruptcy.  (*)    The  warrant  must  not  only  be  filed, 
but  the  affidavit  of  execution  also,  within  twenty-one  days 
from  the  execution,  though  judgment  was  signed  within  the 
twenty-one  day8.(^) 

(1)  12  &  13 Viet  c  106, 1. 186.  See  Linnety.  Chafen^  4  0.  B.  762. 

(*)  Ilrid.  8. 136. 

(*)  BUtUiton  T.  Coopir,  14  IC.  &  W.  899 ;  Bijin  v.  Foris, 
5U,A  Gr.  428. 

(«)  Aeraman  v.  Hmiaman,  16  (^  B.  998.  See  PorAsrv.  Waimm, 
8  Exoh.  404. 
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'  Ab  regards  insolvmU^^  warrants  of  attorn^,  granted  by 
tbem,  are  regulated  by  the  statutes  3  Geo.  4,  c.  39, 
7  Geo.  4,  e.  57,  s.  33,  1  &  2  Vict.  c.  110,  s.  60,  and 
7  &  8  Vict.  c.  96,  s.  ao.  By  the  3  Geo.  4,  c.  39,  s.  1,  if  the 
holder  thereof  shall  think  fit,  every  warrant  of  attorney 
to  confess  judgment  in  any  personal  action,  or  a  true  copy 
thereof^  and  of  the  attestation  thereof,  and  the  defeasance 
and  indorsements  thereon,  in  case  such  warrant  of  attorney 
shall  be  given  to  confess  judgment  in  the  Queen's  Bench,  or  a 
true  copy  if  in  any  other  court,  shall,  within  twenty-one  days 
after(«)Uie  execution,  be  filed,  toffether  with  an  affidavit(')  of 
the  time  of  the  execution,  with  the  clerk  of  the  dockets  and 
judgments  in  the  Queen's  Bench.  By  s.  2,  if  after  twenty-one 
days  from  the  execution  the  grantor  of  the  warrant  should 
be  made  bankrupt,  and  the  warrant  or  a  copy  should  not 
have  been  filed,  or  judgment  signed,  ot  execution  issued 
within  twenty-one  days  from  the  execution,  it  will  be  deemed 
fi^udulent  and  void  affainst  the  assignees,  (')  who  are 
entiUed  to  recover  back  the  moneys  or  effects  paid  or  taken 
under  it.  By  s.  3,  the  same  provisions  are  extended  to 
cognovits.  (*)  By  s.  4,  the  defeasance  or  condition  must,  in 
order  to  be  valid  asainst  the  asdiffnees,  be  written  on  the 
same  paper  or  parchment  before  Sie  warrant  or  cognovit  is 
filed.(*)  By  8.  5,  the  Muster  must  keep  a  book  containing 
the  particulars  of  the  warrant  and  cognovit  filed  ; 
and  Dj  6  &  7  Vict.  c.  66,  an  index  must  be  kept  of 
the  same,  which  is  open  to  inspection.  The  fee  is  1$.  for  a 
search,  and  an  office  copy  may  be  had  at  the  usual  rate.(*) 
If  the  debt  should  be  satisfied,  a  judge,  on  being  satisfied  of 
the  fkct,  may  order  a  memorandum  of  satisfaction  to  be 
written  upon  it.(0  If  the  parties  subsequently  enter  into 
an  agreement  varying  the  terms  of  the  warrant,  the  agree* 

(>}  •.  f.,  exclusive  of  the  daj  of  execution,  IViUiama  r.  BuraeBt, 
12  A.  St  £.  636;  4  P.  &  D.  443. 

(*)  The  affidavit  must  state  the  daj  of  ezeeotion,  Dillonr.  Edtoarda, 
2  M.  &  P.  550;  Robinwn  t.  Hobiruon,  3  D.  &  L.  134.  On  a  cog- 
novit it  is  intituled  in  the  cause,  but  on  a  warrant  it  may  be  intituled 
Qoly  in  tiie  oourt,  Sowerby  ▼.  Woodrufe,  1  fi.  &  Aid.  567 ;  Ex  parte 
Gregory,  8  B.  &  G.  409 ;  Davit  ▼.  Stanltury,  3  Dowl.  440. 

(>)  As  between  the  parties  the  warrant  is  good,  Bennett  t.  Daniel^ 
10  B.  &  C.  500;  MorrU  t.  Mellon,  10  B.  &  C.  44«;  Aireton  t. 
£>aew.  3  M.  ft  Sc.  138 ;  Green  t.  Gray,  1  Dowl.  350.  It  is  enough  if 
the  jaogment  be  signed  within  the  twenty-one  days,  and  execution  may 
issue  afterwards,  Green  r.  Wood^  7  Q.  B.  178. 

(«)  See  BueheU  t.  Boord,  4  D.  &  L.  359. 

(»)  Bennett  v.  Daniel^  10  B.  &  C.  500 ;  Green  v.  Gray,  1  Dowl.  350. 

(•)  3  Geo.  4,  c.  39,  ss.  6,  7.  C)  Ibid,  s.  8. 
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ment  need  not  be  filed.  ('^  J£  the  wammt  or  cognovit  is 
Toid  for  not  being  filed  under  3  Geo.  4,  c  39  and  1  &  2  Vict. 
c.  110,  8.  60,  the  defect  maj  be  taken  advantage  of  at  anj 
distance  of  time,(*)  the  party  seeking  to  impeach  the  warrant 
being  bound  to  prove  the  non -filing.  (*)  An  indenture  given 
coUaterallv  with  a  bond,  and  having  die  same  legal  eflfect  as 
a  cognovit,  must  be  filed  like  a  cognovit.^*)  Warrants 
given  bjT  an  insolvent^  before  adjudication  on  his  petition,  are 
not  secret  warrants  within  3  Geo.  4,  c.  39,  and  are  Talid.(') 

8.  Judgment^  when  and  how  signed.'] — ^The  judgment  entered 
up  must  be  strictly  in  pursuance  of  the  warrant,  and  cannot 
be  signed  unless  the  warrant  or  co^ovit  has  been  ^^  delivered 
to  and  filed  with  the  Master,  who  is  hereby  ordered  to  file  the 
same  in  the  order  in  which  it  is  received. 'X*)  It  may  be  entered 
up  without  any  leave  within  a  vear  and  a  day  from  the  date 
of  the  warrant,  if  otherwise  the  warrant  authorizes  it ;  (') 
and  it  seems  not  necessary  first  to  enter  appearance. (*) 
The  plaintiff  must  make  an  actual  demand  for  payment,  if 
the  warrant  was  eiven  to  secure  a  payment  on  deniand.(*) 
If  the  warrant  is  given  for  a  sum  certain,  but  in  substance 
to  secure  the  plaintiff  as  surety  for  the  defendant  m  a  smaller 
sum,  the  plaintiff  need  not  wait  till  he  has  been  made  to 
pay  the  whole  sum  as  surety.  (**)  If  a  particular  time  is 
specified  at  which  judgment  is  to  be  signed,  that  time  must 
be  followed  ;(>')  but  an  application  to  set  aside  a  judgment 
not  then  signed  must  be  made  promptly.  (^')    Where  the 

(>)  Harmer  v.  Johnson^  3  D.  &  L.  39. 

(*)  Everett  t.  WeiU,  2  Sc.  K.  R.  625;  9DowL  424  ;  Bight  t. 
Yorke,  6  8c.  N.  R.  222 ;  6  M.  &  Or.  429 ;  Brooke  v.  MitcAeU, 
8  8.  739.  (*)  Aireton  v.  Davit,  3  M.  &  8c.  138 ;  9  Bing.  740. 

(*)  Huret  T.  Jennings,  6  B.  &  C.  650 ;  8  B.  &  B.  424. 

(B)  1  Will.  4,  c.  38,  s.  a 

(<)  Bale  Pr.  25,  H.  T.  1853.    BeeJatnet  ▼.  Heward,  3  Q.  B.  948. 

(')  Calvert  t.  rom/in,  5  Bing.  1 :  2  M.  &  P.  1. 

(•)  NichollY.  Bromley,  2  B.  &  B.  464;  5  Moore,  307;  Capper  v. 
Dando,  2  A.  ft  £.  458;  4  N.  &  M.  335. 

(•)  Vharleeworth  v.  EUis,  7  Q.  B.  669. 

(>•)  Barber  t.  Barber^  3  Taunt  465;  Carr  v.  Ro5efit,  5  B.  ft  Ad. 
78 :  Duke  ▼.  Watchoni,  1  Dowl.  K.  8.  265  :  Kirk  v.  Soott,  mI.  367. 

(")  Mynn't  case,  I  Mod.  1 ;  Anon.  7  Mo«L  53. 

(")  Bate  V.  Latereneey  2  D.  ft  L.  83;  8  Sc  N.  B.  122 ;  iivuicnoM, 
▼.  Uarrison,  2  D.  ft  L.  91.  In  many  oases  lesfe  has  been  sivea  to 
Bign  judgment,  "  u  of"  a  certain  term,  Aleoek  t.  Svtcliffe^  4  D.  ft  L. 
612 ;  Rayment  t.  Smith,  1  D.  ft  L.  166 ;  Jarvis  ▼.  SoutA^  1  D.  ft  L. 
962;  13M.  ft  W.  152;  Bate  r.  Lawrence,  2  D.  &L.  83;  8  Se.  N.E. 
122;  Cobhold  t.  ChUver,  4  M.  ft  6r.  62;  1  DowL  N.  S.  726, 
Famell  t.  Adams,  1  DowL  N.  S.  869 ;    Couhoa  v.  VhUierimek, 
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eourt  in  whicb  judgment  wu  to  be  entered  np  was  not 
specified,  but  the  ^'  attorneys  of  the  Queen^s  Bench  "  were 
aJone  authorized  to  enter  it  up,  the  court  held  the  Queen^s 
Bench  was  the  proper  court.  (>)  The  amount  of  the  sum  for 
which  judgment  is  to  be  entered  u^  is  in  general  double  the 
amoant  due ;  and  costs  cannot  be  mcluded,  unless  so  speci- 
fied, (')  as  perhaps  it  is  stated  to  be  by  the  phrase  ^^  a  sum 
sufficient  to  coyer  the  debt  and  costs.*^*)  It  is,  however, 
only  an  irregularity  to  sign  judgment  for  too  large  a  sum.(^) 
The  judgment  must  be  entered  up  in  the  name  of  the  right 
party.(*)  Thus  the  executors  cannot  enter  it  up,  unless 
named. (*)  If  the  warrant  is  given  jointly  by  two,  judgment 
cannot  be  entered  up  against  one;(')  nor,  on  the  other 
hand,  if  given  by  one  of  several  executors,  can  judgment  be 
entered  up  against  all.(*) 

Leave  of  judge  to  sign  judgment.'] — ^*  Leave  to  enter  up 
judgment  on  a  warrant  of  attorney,  above  one  and  under 
ten  years  old,  is  to  be  obtained  by  order  of  a  judge  made 
ex  parte.,  and,  if  ten  years  old  or  more,  upon  a  summons  to  show 
cause. ''(*)  The  defeasance  may,  however,  expressly  dispense 
with  the  necesnty  of  this  leave.  ('*)  The  party  must  apply 
to  a  judge  and  not  to  the  court.  (^')  An  ex  parte  order  may 
issue,  though  the  defendant  is  insane  ;(**)  but  not  where  the 
warrant  is  more  than  ten  years  old,  though  the  defendant 
admits  the  debt,(")  or  is  resident  abroad. (>^)    The  judge 

0  DowL  N.  8.  391.  If  the  jadgment  is  to  be  entered  up,  only  if  the 
defsndaot  become  baniarapt  or  insolvent,  this  means  "  in  insoWent 
dreamstancet,"  Biddleeombe  v.  Bond,  5  K.  &  M.  621 ;  see  Partridge 
V.  FVaaer,  7  Taunt  307 ;  1  Moore,  54. 

(»)  Barrit  ?.  Peck,  2  D.  &  L.  106. 

(<)  Page  t.  South,  2  D.  &  L.  108 ;  see  Chalk  v.  Walton,  IB  &  L. 
39;  6  Sc.  K.  R.  693;  Shiotonr.  Shipton,  1  DowL  618. 

a  Thornton  v.  Merridew,  3  B.  &  P.  362. 
Stopford  T.  Fitzgerald,  4  D.  &  L.  725 ;  Hotham  t.  SomervOle, 

(*)  Doe  V.  Stewart,  1  Bowl.  N.  S.  813:  Howard  v.  Batho, 
5'D.  &  L.  396;  see  Webb  v.  Taylor,  1  B.  &.  L  676.  As  to  a  public 
officer,  see  BellY.  Fish,  12  G.  B.  493. 

(•)  Short  V.  Coglin,  1  Anetr.  225. 

(M  Gee  T.  Lane,  15  East.  592 ;  Jordan  v.  Farr,  2  A.  &  K  437; 
DaUymple  v.  Fraeer.  2  C.  B.  698 ;  3  B.  ft  L.  611. 

(•)  BhoeUY,  Quash,  I  Str.  20. 

(•)  Rale  Pr.  26,  H.  T.  1853.- 

0«)  Sherran  t.  MarshaU,  1  B.  ft  L.  689. 

(")  Handley  t.  Roberit,  17  Jar.  440. 

(w)  PigoU  V.  KiUiek,  4  Bowl.  287 ;  1  H.  ft  W.  618. 

(»)  Nicholas  V.  MerU,  9  Bowl.  101. 

{}*)  Fletcher  t.  Bverard^  13  L.  J.  44,  Q.  B. 
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may,  under  pecafiar  drcnmsteocea,  reftise  an  ex  parte  order 
when  the  warrant  is  under  ten  years  old,  and  grant  only  m 
gammons  nin,{}^  Leave  is  required  to  enter  up  judgment 
against  husband  and  wife  on  a  warrant  granted  by  her 
dum  9oia,(*)  The  judgment  must  be  signed  on  the  original, 
and  not  a  copy  of  &e  warrant;  (')  and  if  the  original 
18  in  the  defenoant's  possession,  the  plaintiff  may  obtain  a 
summons  calling  on  tne  defendant  to  produce  it.(^)  Where, 
however,  a  copy  had  been  filed,  and  the  original  could  not 
be  found,  and  the  attesting  witness  was  dead,  leave  to 
sign  judgment  was  granted.(^)  When  a  rule  nisi  only  ean 
be  obtained,  and  the  defendant  is  keeping  out  of  the  way, 
personal  service  of  the  rule  on  the,defendant  will  be  dispense 
with.(*)  Though  it  is  irr^^ular  to  sign  judgment  without 
leave,  when  leave  is  necessary,  no  one  but  the  defendant 
himself,  or  his  representatives  or  assignees,  c«i  take  the 
objection.  (') 

Affidatit  on  obiainmg  fea9e.3-*There  must  be  an  affidavit 
on  applying  for  leave  to  sign  judgment.  It  should  be 
entitlea  m  tne  cause  in  which  judgment  is  to  be  8igned.(*) 
If  an  attesting  witness  is  not  necessary  to  the  warrant,  as 
where  the  warrant  is  not  given  in  a  personal  action,  then  auch 
witness  need  not  prove  Ihe  warrant.  (*)  As  an  attesting  witness 
is,  however,  generally  necessary  to  the  execution,  ne  most 
make  an  affidavit  or  join  in  one,  unless  he  ia  de«d,(>*)  or 
is  out  of  the  juri8diction,(>>)  or  transported,(>*)  or  cannot 
be  found ;  (**^  in  which  cases  the  court  would  receive 
secondary  evidence,  as  an  affidavit  of  one  who  saw  the 

—  -  -  -     ^      -  —     -        —     -  —  -  -  ^ 

(>)  Edwardi  t.  Holiday,  9  Dowl.  1023;  Lmhin§itonY.  W^iUr^ 
1  H.  B1.  94. 

(«)  Hvbbardi,  Httgpard,  6JQr.950;  DoOinffY.  Wkiie.lKCC 
170. 

[*)  Anon.  2  Jar.  944 ;  Jacob  ▼.  Neville,  8  Dowl.  125. 


(»)  Anon.  ! 
(•)  Ibid. 
(•)  Doe  d. 


(•)  Doe  d^  Beaumont  ▼.  Btaumoni,  2  DowL  N.  S.  872 ;  Ketmt  v. 
Arden,  21  L.  J.  159,  Q.  B. 

(•)  Crofi  V.  Lord  Egmont^  8  Dowl.  96 ;  Werikam  v.  TWi^ 
9  Dowl.  335. 

(H  Jonee  v.  Jonea,  1  D.  &  B.  558;  Coeke  v.  Edwarda,  3  BowL 
K.  9.  66. 

(•)  BeU  T.  Fuk,  12  0.  B.  496 ;  Export  ^egoryy  8  B.  ft  C.  409-, 
Davie  ▼.  Stanbwy,  3  Dowl.  440. 

(•)  C.  L.  P.  Act,  1864,  s.  26. 

(«•)  Conetable  ▼.  IVren,  3  M.  ft  8«.  210  a. 

(")  Taylor  Y.  Uighton,  3  M.  ft  Be.  423;  2  Dowl.  746. 

(>«)  Edwarde  ▼.  Penhey,  2  Dowl.  N.  S.  426. 

(»)  young  Y.  Showier,  2  Dowl.  556 ;  Cope  y.  Lea,  9  OowL  102  ; 
lUidY.  Ford,  S M.  ft  Or.  646;  1  Dowl.  M.  8.  187. 
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ezecation,(i)  or  knew  the  handwriting  of  the  witness,  (') 
or  heard  the  defendant  acknowledge  the  execution.  (')  But 
the  illness  of  the  witness  is  no  ground  for  the  want  of  an 
affidavit. (*)  The  court  or  a  judge  will  compel  the  attesting 
witness  to  make  an  affidaTit,(*)  and  may  make  him  pay  the 
costs  of  the  rule  or  summons.  (*) 

The  affidavit  should  in  general  state  the  consideration 
and  the  sum  outstanding  due.(')  The  defendant  himself  is 
the  proper  party  to  make  the  affidavit  on  this  point ;  (') 
unless  he  has  allowed  his  attorney(*)  or  attorney  s  clerk  to 
manage  the  matter  ;(**)  or  where,  the  plaintiff  being  a 
lunatic,  another  person  has  taken  charge  ;('0  or  being  a 
public  officer,  another  has  been  appointed.  (^*) 

The  affidavit  should  also,  unless  tne  warrant  expressly  stipu- 
late the  contrary,(")  show  that  the  defendant(^^)  is  ahve, 
(.  e.,  should  state  the  deponent^s  belief  of  that  fact  on  reason* 
able  grounds,  (*^)  such  as  from  having  seen  him  alive  six 
days  before  ;(")  or  even  threeO')  or  five  weeks  before  ;(»•)  or 
if  abroad,  four  months  ago,(^*)  or  eight  months  ago;(^)  or 

(M  BfUhwaite  v.  Hood,  o  M.  &  P.  321. 

(«)  Jones  T.  Knight,  1  Chitt.  E.  743;  Young  v.  Showier,  2  Dowl. 
556. 
(»)  Laing  v.  Kaine,  2  B.  &  P.  86 ;  Reid  v.  Ford,  3  M.  &  Or.  646  ; 

1  Dowl.  N.  8.  187. 

(«)  Owen  T.  Holies,  4  Dowl.  672. 

(•)  Clark  T.  Elwick,  1  Str.  1 ;  Doe  d,  Avery  v.  Roe,  6  Dowl. 
618 ;  a  L.  P.  Aot,  1864,  s.  48. 

(•)  Ibid. ;  Exparte  Morrison,  8  Dowl.  94. 

(')  Barion  v.  Turner,  8 Dowl.  122;  Hulked,  Pickering,  2 B,  &  C. 
656 ;  4  D.  &  R.  6 ;  Bill  v.  Enoe,  7  Jar.  1038 ;  but  see  where  the 
aeeoritv  was  of  a  {grantee,  Pickering  r.  CamelU  8  Dowl.  300. 

(•)  Ibid. ;  or  his  clerk,  Cobbold  t.  Adams,  10  Jar.  72. 

(•)  Ashman  ▼.  Bowdler,  2  C.  &  M.  212  ;  4  Tyr.  84. 

(>•)  Middleton  t.  StockdaU,  1  Dowl.  N.  S.  776. 

(")  Coppendale  v.  Sunder latul,  Barnes,  42 ;  see  Capper  r.  Dando, 

2  A.  ft  £.  468;  4  N.  &  M.  336. 

(»)  Howard  r.  Batho,  6  D.  &  L.  396. 

(t<)  Chipp  T.  Stanley,  11  Jar.  1062;  6  D.  &  L.  262. 

(>^)  Or,  if  the  warrant  is  joint,  all  the  defendants.  Lot  t.  Anderson, 

1  Dowl.  K.  S.  306. 

(u)  Richardson  r.  Seholejield,  2  Dowl.  N.  8.  36 ;  Anon^  11  Jar.  611. 
(")  Jordan  w.  Farr,  2  A.  &  E.  437  ;  4  N.  &  M.  347 ;  Watson  ?. 
Matthews,  2  Dowl.  N.  8.  670. 
nry   WatU  ▼.  Bury,  4  Dowl.  44. 
(u)  Stockes    T.  WUles,  6  Dowl.  221 ;  see  CNeill  ▼.  Coghlan, 

2  D.  ft  L.  6;  KneU  r.  Joy,  4  Dowl.  600;  1  H.  &  W.  670. 

(>«)  Boundellr.  Powell,  Willes,  66;  Fursey  ▼.  Pilkington,  2  Dowl. 
462 :  Bay  ley  ▼.  Western,  7  Dowl.  601 ;  see  as  to  a  transported  convict, 
Vairymile  ▼.  Fraser^  3  D.  &  L.  611. 

(*)  Pemberton  v.  Browning,  2  Bing.  204 ;  Grantley  v.  Summers^ 
6  Dowl.  478;  Bawke  t.  Harrisf  1  Dowl.  N.  8. 261. 
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from  haying^  receired  a  letter  of  defendant,  dated  ahroadi 
some  da^  or  weeks  before,  (')  that  being  gofficieiit  prima 
facie  evidence  of  his  bemg  alive.(')  Hearsaj  infbrnuition 
is  insufficient.  (') 

Form  of  JudgmenL 

In  the  Q.  B.  ["  C.  P/'  or  **  Exch.  of  P."] 

On  the        daj  of  ,         [dajfoftiffimgJu^pnmL'} 

Mtddktex^  >      A.  B.,  b}r  p.  A.,  Us  attornej,  mm  C.  D.  for  11101117 

to  uni.  \  payable  bj  the  defendant  to  the  phuntiff,  for  nunej  ibaod 
to  be  dao  from  the  defendant  to  the  plaiaUfi^  on  aooonnts  stirted  be> 
tween  them,  and  the  pUinttff  elafans  £  Therefbra  it  ia  eonsidcnd 

that  the  plaintiff  do  reooTer  against  the  defendant  hm  said  debt  of 
£        ,  and  £        for  his  oosts  of  snit. 

Form  qf  Affidavit  to  enter  up  Judgment  after  a  Year, 

[7¥e&  ofeovri  and  eouaej] 

I,  A.  B.,  of  ,  the  above-named  phuntiffi  I,  D.  A.,  tbe  attoraej 

for  the  said  pUtntiff,  and  I,  D.  A.  C,  of  ,  clerk  ef  the  said  D.  A., 

sererallj  midke  oath  and  saj  : — 

And  first  I,  the  said  A.  B.,  for  mjselff  say: 

1.  That  before  the  execution  of  the  warrant  of  attomey  bereiziafter- 
mentioned,  C«  D.,  the  aboTe-named  defendant,  was  jnstlj  and  tiulj 
indebted  nnto  me  in  j£  ,  for  {gtate  caute  ofactiom  tkoribf). 

2.  That  the  said  C.  D.,  beinf;  so  indebted  to  me  did,  00  ,  ia  the 
year  of  onr  Lord  ,  afler  tbe  said  debt  had  beoome  payable,  |pve 
unto  me  (rtcUe  the  bond^  ifo^^ffi  varrantof  attorney,  arnddefiammm), 

3.  That  the  said  C.  D.  hath  not  paid  to  me,  or  to  any  penon  for  me 
or  on  my  behalf,  the  said  £  ,  bat  that  tbe  same,  togettwr  with 
interest  thereon,  makinf;  altogether  £  ,  is  sUll  doe  and  owing 
onto  me  from  the  said  C.  D. 

And  I,  the  said  D.  A.,  for  myself  say  >« 

4.  That  I  was  present  on  the  day  of  ,  A.  d.  ,  and 
did  then  see  the  said  C.  D«  duly  execute  the  said  warrant  of  attotney, 
and  that  the  said  C.  D.  did  then  sign,  seal,  and  as  his  act  and  deed  ddirsr 
the  said  warrant  of  attorney,  in  my  presence,  and  that  the  naoM,  C.  D., 
at  the  foot  thereof,  is  of  the  proper  handwriting  of  the  said  G.  D.,  and 
thai  the  name  D.  A.,  sabseribed  to  the  said  wanant  of  attoney,  as  that 
of  tbe  witness  thereof,  is  my  handwriting. 

•   And  I,  the  said  D.  A.  0.,  for  mjtself  say:— 

ii)  Grantleff  t.  Summers^  6  Dowl.  478;   HopUy  t.  TAomtea, 
I.  &  B.  12. 

Q)  Sander 9  t.  Jonee,  1  Bowl.  967;  Orav  t.  VFtCftaft,  41)owL 
636;  GoodvMn  t.  TVsoanfiton,  9  Dowl.  328;  so  is  a  dteqoe  dimwa 
by  defendant,  Jaeoba  ▼.  Oriffithe,  6  Dowl.  677. 

(s)  Key  T.  Montague,  1  Dowl.  N.  8.  863:  Le9%i.  Co/ken^  8  Dowl. 
H.  8. 687 ;  Reeder  t.  IVhip,  6  DowL  676. 
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5.  That  I  peraoaallj  know  the  ttid  C.  D.,  and  I  rmty  believe  that 
h«  is  now  liringi  for  I  saw  him  alite  at  ,  oh  ,  &c. 

8woni|  &e«  A>  B. 

D.  A. 
D.A.C. 

Judgment  is  signed  by  taking  an  incipitur  of  the  declara- 
tion to  the  proper  office,  witn  the  warrant  of  attorney,  to 
be  filed  if  not  already  filed,  together  with  the  judge^s  order 
to  sign  judgment,  when  such  order  is  necessary. 

9.  Execution.'] — The  execution  issues  as  in  ordinary  cases, 
unless  the  warrant  otherwise  provides.  Thus,  it  may  provide 
that  no  execution  shall  issue  until  a  demand  is  made ;  or, 
on  the  other  hand,  that  it  may  issue  before  the  debt  is  paid, 
for  which  the  execution  is  an  indemnity,(')  or  before  more 
than  one  instalment  is  due.(')  K  the  execution  is  indorsed 
for  a  larger  amount  than  is  due,  the  court  may  order  it  to 
stand  omy  for  the  real  amount,  (')  and  may  refer  it  to 
the  Master  to  ascertain  that  amount ;  {*^  or  perhaps  an 
action  maybe  maintained  against  the  plaintin,(*)  or  the 
plaintiff  may  be  made  to  refund.  (*)  A  scire  facias  may  be 
necessary  as  in  ordinary  cases,  (')  but  breaches  need  not  be 
suggested  under  8  &  9  Will.  3,  c.  11,  as  warrants  of  attor- 
ney to  secure  an  annuity  or  payment  by  instalments  are 
not  within  that  statute.  (*) 

Where  the  warrant  of  attorney  is  panted  by  an  insolvent 
previous  to  adjudication  on  his  petition  in  the  Insolvent 
Court,  the  Insolvent  Court  alone  can,  afterwards,  order 
satisfaction  to  be  entered  up,  and  the  superior  court  has  no 
jurisdiction  to  do  bo.(*) 


(•)  Barber  v.  Barber^  3  Taunt  465 :  Duke  ▼.  Watehom,  1  Dowl. 
N.  a265;  Kirky.  Seatt.lDowL^.  B*2ffl;  Bobineonw,  Mobineon, 
3D.  &L.  134. 

(i)  Leveridge  v.  Forif^t  I  M.  A  Bel.  706;  Boee  ▼.  Tomlineon^ 
3  Dowl.  49t.  As  to  oharsing  in  ezeontion  on  each  default,  see  Daou  t. 
Oimv^'n  2  Dowl.  407 ;  Cuthbert  ▼.  Dobbin,  1  C.  B«  278.  And  as 
to  taking  in  ezeention  on  one  default,  Aikineon  ?«  Bagster,  1  Bint. 
K.  0.444;  1  Ho^.  7. 

J*)  Brown  ▼.  Burton.  6  D.  &  L.  289. 
«)  TObif  ▼.  Beet,  16  Eait,  166 ;  Greenehde  v.  Vaughan^  8  Dowl. 

(•)  Weniworth  ▼.  Butten,  9  B.  &  0.  840. 
(•)  BeU  T.  Tidd,  9  DowL  949. 
r  r)  Kaeanaah  v.  Qudge,  7  M.  &  Or.  318. 
(•)  CoK  ▼.  RotUtard,  8  Taunt  74 ;  Kinneralep  v.  M%usen,  5  Tumt 
364;  JameeY,  Tkemae,  6  B.  ft  Ad.  40;  2  K.  &  M.  663. 
(•)  1  ft  2  Yict  0. 110,  ss.  87,  92;  Siwrgie  i,  /oy,  2  S.  ft  B.  739. 
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10.  Setting  aside  warrant  of  attorney^  jrc.] — ^When  the 
warrant  of  attorney  is  not  properly  attested^  no  one  but  tlie 
defendant,  or  his  assi^ees  in  bankruptcy  or  insolTeDC}r,(*) 
or  other  person  claiming  under  him,(*)  can  take  this  objec- 
tion, though  third  parties  may  be  prejudiced  by  a  judgment 
against  the  common  debtor.(')  The  defendant  ia  not  pre- 
cluded from  objecting,  though  he  is  an  outlaw,  (*)  or  pro- 
ceedings in  bankruptcy  have  commenced  against  him  ;(*) 
but  he  may  be,  if  he  nas  recognized  the  validity  of  tbe  judg- 
ment he  seeks  to  set  aside.  (*)  If  the  fault  in  the  attestation 
makes  the  warrant  a  nullity,  the  application  to  set  aside  the 
judgment  and  execution  may  be  made  at  any  time,(')  and 
the  defendant  may,  sometimes,  get  the  costs  of  the  applka- 
tion.(*)  Where  two  parties  gave  a  warrant  as  sureties,  and 
one,  having  paid,  recovered  the  half  against  his  co-surety,  the 
court  refused  to  allow  the  latter  to  object  to  the  attestation. (*) 

So  the  court  will  order  the  warrant  to  be  cancelled,  or  set 
aside  the  judgment  and  execution,  if  it  has  been  obtained 
by  fraud  or  misrepresentation, (^*^  or  for  an  illegal  con- 
sideration. (")  Mere  absence  of  consideration  seems  noground 

(M  Cocks  T.  £rfward»,  2  DowL  N.  S.  55;  Hir*t  v.  Hanttah^  17 
Q.  B.  383. 

(*)  Aetcw  T.  Earl  TankerttUe,  11  M.  &  W.  109  ;  2  Dowl.  N.  S. 
764  ;  Hume  ▼.  I^rd  WelUiley,  8  Q.  B.  621. 

(«)  Chiffp  T.  HarrU,  6  M.  &  W.  430. 

(*)  DavU  V.  Trevanniony  2  D.  &  L.  743. 

(»)  Taylor  V.  McholU,  6  M.  &  W.  91;    Ptnehe*  v.  Barrey, 

1  Q.  B.  868. 

(•)  Coke  T.  Brummell,  2  Moore,  496.    See  Eirat  v.  Hannak^  17 

Q.  B.  383. 

(')  Cocks  T.  Edwardtf  2  Dowl.  N.  8.  66 ;  Gripper  ?.  BarUtne^ 
6  M.  &  W.  807 ;  8  Dowl.  797. 

(*)  Cooper  ▼.  Grantf  12  C.  B.  154. 

(•)  Kemp  T.  Finden,  12  M.  &  W.  421 ;    Price  v.  Carter,  7  Q-  B. 

838. 

(!•)  Duncan  v.  Thoma$y  1  Dong.  196 ;  Anon.  2  Ken?.  294;  Martin 
T.  Martin,  8  B.  &  Ad.  934 ;  Turner  t.  Shavf,  2  Dowl.  244. 

(")  As,  to  compound  a  feloDT,  Webb  v.  Taylor,  ID.  ^  L.  676; 
Ex  parte  CritchUy,  3  D.  &  L.  627;  see  Ward  t.  Llovd,  6  M.  ft  Or. 
785  ;  to  defraud  creditors,  Uarrod  v.  Benton,  8  B.  &  C.  217 ; 
Martin  t.  Martin,  3  B.  &  Ad.  934 ;  Sharpe  v.  Thomaa,  6  Bing. 
416;    Broum  v.  Burton,  6  D.  &  L.  289;    Taltram  v.  Freeman^ 

2  Dowl.  375 ;  Rogen  v.  Kingeton,  2  Bin^.  441 ;  Jaekeon  v.  Doviwn, 
4  B.  &  Aid.  691  ;  to  charge  an  eoclesiasticil  benefice,  Hetpett  t. 
Saltmareh,  I  A.  &  £.  812,  and  authorities  there  cited ;  Bitkop  t. 
Hatch,  7  Dowl.  763 ;  to  pay  a  gaming  debt.  Lane  ▼.  Ch«g»mmn, 
11  A.  &  £.  966 ;  to  stay  an  application  to  strike  an  attorney  off  the 
rolls,  Kervjan  ▼.  Goodman,  9  Dowl.  330 ;  to  pay  a  debt  diaehaned  by 
the  InsolTent  Act,  Smith  ?.  Alexander,  6  DomL  13;  Ex  parte  Bart, 
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for  defendant's  appl7ing.(*)  Wbere  tliere  u  a  doubt  as  to 
the  warrant  bein^  nraudtilent  or  forged,  the  court  will  refuse 
to  try  the  question  on  a  motion  of  this  kind,  and  will 
direct  an  issne;  (')  so,  if  the  fact  of  the  consideration  be 
doubtful,  (')  or  if  the  question  be  otherwise  difficult  and 
important  ;(*)  or  the  application  may  be  dismissed  alto- 
gether. (')  If  the  consideration  is  in  part  good  and  in  part 
bad,  the  warrant  will  be  held  Talid  as  to  the  former  part 
oiJt.(«) 

The  court  will  also  cancel  the  warrant  on  the  ground 
that  the  defendant  was  an  tn/ant,(')  though  the  oonudera- 
tion  was  for  necessaries ;(")  or  if  it  was  joint,  then  the  judg- 
ment maj  be  set  aside  as  to  the  infant.(*)  So,  as  to  a  feme 
covert  ;{^*)  and  a  judgment  confessed  to  a  feme  covert  is 
▼oid.r")  The  warrant,  however,  is  not  rendered  invalid  by 
the  doendant  becoming  insane  afterwards  ;(*')  nor  by  a 
subsequent  security  being  taken,  unless  the  latter  is  agreed 
to  be  sub8tituted.(») 

Where  judgment  has  been  irregularly  tigned^  the  court 
mar  set  it  aside  at  the  plaintiff's  instance,  so  as  to  allow  it 
to  DC  re-signed  regularlj,(>«)  the  rule  being  niti  only  in  the 

2  B.  ft  L.  778;  Detme  V.  Knott,  7  M.  ft  W.  144;  Jtiekson  ▼. 
AmiAom,  8  £zoh.  173 ;  to  neors  an  inmiity  void  vf  the  AaDvitr 
Aet,  Ex  parte  Cheeter,  4  T.  B.  694;  Earhy.  Browne,  10  A.  ft  B. 
412^  Wade  t.  StiiMOfi,  13  M.  ft  W.  647 ;  to  secare  costs  of  an  nn- 
eertifieated  tttomej,  Wilton  y.  Chambers,  7  A.  ft  E.  524;  1 
K.  ft  P.  392 ;  or  attorney's  ftitiiro  costs,  Jonee  r.  Hunter,  I  Dowl. 
462 ;  Boldeworth  r.  Wakeman,  id,  632. 

0)  OayT.  fla^,6D.  ft  L.  422;  Cookej.  Wrioht, dl>.  A L. 77 6. 

(')  Harrodj.  Benten,SB.  ft  C.  217  :  2  M.  ft  B.  130^  Oihton  ▼. 
Bend,  Banist,  239;  Broum  ▼.  Burton,  5  B.  &  L.  289. 

(*)  Ibid. ;  Cook  r.  Jonee,  2  Cowp.  727. 

OJ  Brown  t.  Holt,  4  Tannt.  687. 

(*)  Flight  ▼.  Chaplin,  2  B.  &  Ad.  112 ;  Webb  t.  Tayhr, 
1  D.  ft  L.  676 ;  Bren&ridge  t.  WUdman,  1  DowL  K.  S.  774. 

(•)  Hotdeworth  t.  Wakeman,  I  Dowl.  632. 

n  Weaver  ▼.  Stoket.  1  M.  ft  W.  203 ;  4  Dowl.  724. 

Q)  Samulereon  t.  liarr,  1  H.  BL  76 ;  Oliver  ?.  WoodruJFo, 
4  M.  ft  W.  660;  7  Dowl.  166. 

(»)  Meiteawsi.  Si.  Aubin,  2  W.  Bl.  1183;  Woodr.  Heath,  1  Chitt 
708;  AehUn  r.  Langton,  4  M.  ft  Sc.  719. 

(1*)  Oulde  ▼.  Saneom,  8  Taunt.  261 ;  Fairthome  ?.  Blaguire, 
6M.ft8el.78. 

(»)  Roberts  t.  Pierson,  2  WiU.  3.  See  Dolling  t.  White, 
1  B.  C.  C.  170. 

(»)  Pigyott  T.  Killiek,  4  Dowl.  287. 

(»)  StoweU  T.  Bade,  4  Bing.  134 ;  Anon.  2  Chitt  B.  423. 

(>«)  Coulion  ?.  Chaterbuck,  2  Dowl.  N.  8.  891. 
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first  instanoe.  0)     If  the  defendant  applT,  he  must  applj 
generally  within  four  days  after  notice  of  the  irregularity.(*) 

If  the  execution  has  issued  against  good  faith,  it  may  be 
set  aside ;  (^)  also  it  may  be  set  asade  pro  UaUo^  if  issued  for 
more  than  is  dtte.(*) 

The  application  to  cancel  or  set  aside,  on  the  ground  of 
no  consideration,  may  be  made  by  any  party  interested  in 
doing  so  ;{*)  and,  on  the  ground  of  fraud,  can,  in  general, 
only  be  made  hj  third  parties.  (*)  On  the  ground  of  in&ncy 
or  marriage,  thu-d  parties  cannot  object.(')  The  affidaTit  in 
support  should  show  that  the  application  is  made  by  or  on 
beiialf  of  the  right  party.  (')  The  successful  party,  in 
general,  gets  his  costs  of  the  application.  (*) 


II.  COGKOYIT. 

1.  Form,  stamp  and  attestation.     I  3.  Effect  o(,  and  setting  aside. 

2.  Judgment  and  ezecation.  ' 

1.  Fomij  stamp  and  attestation.'] — When  an  action  has 
been  commenced  against  the  defendant  who  wishes  to  offer 
no  defence,  but  requires  time  to  pay,  it  is  usual  for  him  to 
give  the  plaintiff  a  cognoyit,  which  is  a  written  confession 
of  the  action,  and  an  authority  to  the  plaintiff  to  enter  up 
judgment  on  certain  terms.  Sometimes  the  defendant's 
pleading  partly  implies  a  confession  of  the  action,  as  where 
ne  is  suea  as  executor  or  administrator,  and  pleads  plexe 
administravit.Q*^  So  where  the  defendant  allows  judg> 
ment  by  default,  he  impliedly  confesses  the  action.(^') 
A  cognovit,  however,  is  an  .express  confession,  and  b  given 
on  terms  which  are  stated  on  tne  face  of  it,  otiierwise  they 
will   be  disregarded   by    the    court,  (>*)  unless  in    special 

(>)  Bennet  t.  Simonti  2  D.  &  L.  98. 

(*)  Alcock  ▼.  StUeUffe,  4  D.  &  L.  612. 

(•)  Joel  T.  Dicker^  6  D.  ft  L.  1 :  Pinches  v.  Barvey,  1  Q.  a  86S. 

(*)  Browne  v.  Burton,  5D.&h.  298. 

rft)  Barrod  t.  Btnton,  8  B.  &  C.  217 :  Martin  t.  Martin^  2  B.  ft  Ad. 
934 

(•)  Doe  d.  BoberU,  2 B.  &  Aid.  367 ;  Dvies  v.  Samuiers,  IBovL 
^22. 

(')  Uottetntx  T.  St,  Aubin,  2  W.  BL  1183;  AsMm  v.  Langton, 
4  M.  &  Sc  719. 

(•)  Bume  ▼.  Lord  WsUesley,  8  Q.  B.  d21. 

(•)  Colebrook  v.  Layton^  1  N.  &  M.  374.    See  Ex  parte  Hart, 
2  D.  ft  L,  778. 

,  "Executors,"  pp.  660,  662. 
*'  Jndnnent  bv  aefanlt" 

the  party,  la  saeh 


(i«)  See  ante^  "Executors,"  pp.  660,  662. 

("}  See  post,  *'  Judgment  by  default" 

(»)  Anon.  1  Salk.  400;  Anon,  7  D.  ft^B.  376» 


ease  is  left  to  his  action  on  the  agreement 
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drctimstanoe8.(*)  It  generally  stipulates  to  take  no  ad- 
vantage hj  way  of  error  or  of  filing  a  bill  in  equity,  or 
setting  aside  for  irres:ularity,  or  requirinj;  scire  facias,(^) 
which  is  a  valid  stipmation,(')  at  least  against  the  defen- 
dant, (*)  though  not  perhaps  against  his  representatives.(*) 
The  defeasance,  as  in  the  case  of  a  warrant  of  attorney,  must 
be  written  on  the  same  paper  or  parchment,  in  order  to  com-* 
ply  with  the  Bankrupt  and  Insolvent  Acts,  ante^  p.  1010.  The 
cognovit  may  be  given  at  any  stage  of  the  cause ;  but  not 
before  the  action  is  commenced ;  (*)  though  it  may  be  before 
service  of  the  writ,(')  or  after  the  time  limited  for  service 
thereof.(")  It  is  generally  given  after  the  declaration,(*) 
and  if  after  the  plea,  it  provides  for  withdrawing  such 
plea,  in  which  case  it  is  called  a  cognovit  actionem  relicta 
verijicatione.  The  co|[novit,  like  a  warrant  of  attorney, 
cannot  be  given  by  an  mfant,{>«)  or  feme  cover t.Q^)  Where 
several  join  in  giving  a  cognovit,  the  signature  of  the  first 
is  the  date  from  which  it  speaks.  (**) 

No  particular  form  is  necessary,  and  a  deed  may  in 
substance  be  a  cognovit.  (*')  The  following  is  the  usual 
form: — 

Form  of  Cognovit. 

In  the  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  P.*»] 

Between  A.  B.,  plaintiff, 
and 
G.  D.  defendant. 

I  confess  this  action,  and  that  the  plaintiff  in  entitled  to  recover  in 
it  £         ,  which  earn  the  plaintiff  is  entitled  to  reeoTer  agvnst  me  in 


(I)  DiUon  T.  Broten  6  Mod.  14 ;  Batten  t.  Tounp,  2  W.  Bl.  943. 

(*)  See  Shaw  ▼.  Marguia  of  Woreetter,  6  Bing.  387 ;  4  M.  ft  P.  21. 

(>)  Webb  ▼.  Taylor,  1  D.  &  L.  676 ;  Bent  v.  Gompertz,  2  Or.  ft  M. 
427  ;  2  Dowl  325. 

(*)  Sherran  t.  Manhall,  1  D.  ft  L.  689;  Tripp  ▼.  Stanley^ 
5D.  ft  L.  262;  Morgan  v.  Burgest,  1  Dowl.  N.  S.  850. 

(»)  Heath  T.  Brwdleg,  2  A.  ft  £.  368 ;  Mattn  ? .  AwUey,  5  Dowl. 
596. 

(•)  Shafdeg  ▼.  ColweU,  6  M.  ft  W.  543;  8  Dowl.  373;  it  is  also 
void  if  giTen  by  a  bankrupt  within  two  months  before  the  bankmptcT, 
12  ft  13  Viet,  c  106,  b.  135,  anU,  p.  1010. 

(')  Kirby  t.  Jenkim,  2  Tyr.  499 ;   Wade  t.  Smith,  8  Price,  513. 

(•)  niehardton  t.  Daly,  4  M.  ft  W.  384 ;  7  Dowl  25. 

(•)  Clarke  t.  Jonet,  3  Dowl.  277. 

(»•)  Oliver  ▼.  WoodHffe,  4  M.  ft  W.  650 ;  6  Dowl.  300. 

(«>)  Fairthome  t.  Bla^ire,  6  M.  ft  Sel.  73. 

(»)  Perry  v.  Tumgr,  2  Cr.  ft  J.  89;  1  Dowl.  300. 

(»)  Buret  V.  Jenninge,  5  B.  ft  C.  650. 
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thii  acdon,  betides  the  eotts  «f  stut  to  be  taxed  bj  one  of  the  Kttters, 
[or  to  the  aioonnt  of  £  J  aod  in  caae  I  shall  make  deCanlt  in 
payment  of  the  said  sam  of  S  ,  toeether  with  the  aaid  oosts, 

on  the        daj  of  next,  the  plaintiff  shall  be  at  libertj  to  enter 

np  jadgment  for  the  said  sum  of  £  ,  togetluer  with  Um  said  oosta, 
and  also  the  costs  of  entering  up  snch  jodgment  and  r^irtering  the 
same,  and  shall  also  be  at  liberty  therenpoo  forthwith  to  aoe  out  «»• 
cotion  for  the  said  sam  and  costs.  And  I  nodertake  not  to  take  asj 
proceedings  either  in  error  in  this  action  or  in  eqoity,  nor  do  any  other 
matter  or  thing  to  delaj  the  said  plaintiff  horn  entering  vp  jodgmeBt 
or  suing  out  executioo  therein  as  aforesaid ;  ahw  thai  it  bImII  not  at 
any  time,  or  in  any  .event,  be  necessary,  prerions  to  issntng  the  asid 
•xectuioD,  to  renve  the  said  judgmeoU  Dated,  &c, 

CD. 
Signed  by  the  ahore-named  C.  D.  in  my  presence,  aod  I 
declare  myself  to  be  attorney  for  the  said  C.  D.,  and 
that  I  sulracribe  my  name  as  such  attorney.       D.  A. 

Stamp.'] — ^No  stamp  is  necessary,  unless  the  cognoiit 
contains  some  terms  of  agreement,  and  the  debt  is  abore 
20/. ;  where,  however,  tbere  is  an  agreement  aboTe  that 
amount,  as  to  pay  by  instalments,  (0  ^  postpone  the  day  oi 
payment,  (*)  it  must  be  stamped  as  an  agreement.  Where  the 
cognovit  contains  a  stipulation  not  to  take  advanta^  of  its 
being  before  declaration,  this  is  no  agreement  m  that 
sense ;  (')  nor  where  it  merely  gives  the  defendant  time.(«) 
The  cognovit  may  be  stamped  after  execution  on  pavment 
of  the  penalty  of  10/.,  (*)  though  in  the  meantime  a 
summons  may  have  been  taken  out  to  set  it  aside,  which 
will  in  that  case  be  discharged  without  costs. (*) 

Attestation  and  filing.'^ — A  cognovit  must,  by  1  &  2  Vict, 
c.  110,  s.  9,  be  attested  in  the  manner  stated  crated  p.  1006. 
It  must  also  be  filed  in  order  to  its  validity  against  bank- 
rupts or  insolvents,  as  stated  ante,  p.  1010. 

Judgment  and  executMnJl — Jadgment  must  be  ^iened  in 
pursuance  of  the  cognovit;  and  if  no  time  is  specifi^  then 
the  plaintiff  can  sign  judgment  at  any  time,(0  though  no  step 
has  oeen  taken  for  a  year.  (■)    It  is  a  question  of  constmctiaa 

0)  y4me«v.  Ht//,2B.  &P.  160;  1/orfey  v.  flotf,  2  DowL  4^ 

(«)  Pitman  v.  Humphreya,  2  Tyr.  600. 

(«)  Greefi  v.  Gray^  1  Dowl.  360. 

(*)  Jay  V.  Warren,  1  a  A  P.  632, 

(»)  12  &  13  Vict  c.  97,  s.  12. 

(•)  Bremridge  t.  WtWman,  1  Dowl.  N.  8.  774. 

(')  Calvert  v.  Tomlin,  6  Bing.  1 ;  2  M.  &  P.  1. 

(■j  TKompton  v.  Lanffridge,  1  Exoh.  361. 
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wiuitthe  oognoTit  authorizes,  and  what  is  meant  by  *' failure 
to  pay  by  instalments  "(0  ^*^^  ^^^  ^°^  hearing  of  a  chancery 
8uit,"(*)  "  on  payment  of  the  debt  and  costs."(*)  Parol  evi- 
dence cannot  be  allowed  to  alter  the  terms  of  the  cognovit. (*) 
Judgment  cannot  be  regularly  signed  after  the  defendant's 
tendering  the  amount. (*)  Before  signing  judgment,  if  the 
defendant  has  not  appeared,  appearance  for  him  must  be 
entered.  (*)  The  cognovit  must  be  filed  like  the  warrant  of 
attorney ;  (')  but  "  no  declaration  to  ground  judgment  shall 
be  necessanr  or  allowed  on  the  taxation  of  costs. "(')  ^^ 
costs,  if  to  be  taxed,  must  be  taxed  after  the  usual  notice.^") 
Execution  issues  according  to  the  terms  of  the  cognovit. 
If  the  judgment  is  not  final,  a  writ  of  inquiry  must  first  be 
sued  out.  1£  the  cognovit  is  to  secure  payment  by  instal- 
ments, unless  it  is  stated  to  the  contrary,  judgment  may  be 
signed  and  execution  issue  on  non-payment  of  each  instal- 
ment.(M) 

Setting  aside,'] — The  court  will  set  aside  the  cognovit,  if 
procured  by  fraud,(")  or  given  by  an  infant,(")  or  an  insol- 
vent b^  way  of  fraud  on  other  creditors.  (")  So,  if  the 
execntaon  is  issued  against  good  fiiith,  or  not  in  pursuance 
of  the  cognovit,  the  court  may  set  it  aside,  as  in  case  of  a 
warrant  of  attorney,  ante,  p.  1018.  If  too  much  has  been 
levied,  the  court  may  refer  to  the  Master  to  inquire  into  the 
real  amount  due.(*^) 

III.  Judge's  Obdkr. 
Where  the  defendant  has  no  defence,  and  an  action  has 

{»)  BarruH  v.  Partington,  4  Bing.  N.  C.  487 ;  7  Dowl.  447;  Rose 
V.  Tamlinmm^  3  Bowl.  49. 

(«)  Jones  V.  Reynolds,  1  A.  &  E.  384 ;  3N.  &  M.  465. 

{*)  Booth  V.  Pcarker,  3  M.  &  W.  64 ;  6  Dowl.  87. 

f*5  Woodman  v.  Ford^  2  Jur.  1. 

(»)  Anon.  1  Dowl.  173. 

(•)  Hawkins  v.  Bassetts,  12  M.  &  W.  776 ;  I  D.  &  L.  1006. 

C)  Bale  Pr.  25,  H.  T.  1853,  ante,  p.  1012. 

(•)  Direet  T^.  5.  H.  T.  1853. 

(•)  Booth  T.  Parker,  3  M.  &  TV.  54 ;  Wilton  v.  Northern,  4  Dowl. 
212 ;  Griffiths  v.  Liversedge,  2  Dowl.  143. 

(>•)  Davis  T.  Gompertz,  2  Dowl.  407;  2  N.  &  M.  607. 

(")  Anon,  lChittB.268. 

r»)  Oliver  y.  Woodruffs,  4M.  &W.650. 

(»)  Tabram  v.  Freeman,  2  DowL  375 ;  CoVins  ▼.  Benton,  9  Dowl. 
905. 

(i«)  Charrington  y,  Laing,  3  M.  ft  P.  587;  6  Bing.  242;  Wilson 
T.  Price,  4  Dowl.  213 j  Kvans  t.  Pu^A,2  Dowl.  360. 

[c.  I^ — vol.  li.]  4  T 
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been  commenced,  lie  may,  instead  of  giving  a  warrant  of 
attorney  or  cognovit,  consent  to  a  jadge*«  order  to  stav  pro- 
ceedings, on  condition  that  final  judgment  should  be  signed 
if  the  debt  and  costs  are  not  paid  within  a  time  specified.  The 
judge  has  jurisdiction  in  such  circumstances  onlj  on  the  coo- 
sent  of  both  parties. (*)  A  judge^s  order  is  not  a  cognovit 
within  the  1  &  2  Vict.  c.  1 10,  s.  9,  and  requires  no  stamp.(*) 
Such  order  may  be  set  aside  by  the  judge  nnder  special 
circumstances;  (*)  also  if  there  has  been  fi:aud.(*)  It  is 
not  impliedly  revoked  by  the  defendant,a  female,  marrying.^^} 
One  partner  has  no  implied  power  from  his  co-partners  to 
bind  them  in  this  way.(*)  ^^  All  written  consents  upon  which 
orders  for  signing  judgments  are  obtained  shall  be  presenr^d 
in  the  chambers  of  the  judges  of  the  respective  courta.  In 
actions  where  the  defendant  has  appewed  by  attomej,  no 
such  order  shall  be  made,  unless  the  consent  of  the  defendtant 
be  given  by  his  attorney  or  agent.  Where  the  defendant 
has  not  appeared,  or  has  appeared  in  person,  no  such  order 
shall  be  made,  unless  the  defendant  attends  the  judge  and 
gives  his  consent  in  person,  or  unless  his  written  consent 
be  attested  by  an  attorney  acting  on  his  behalf,  except  in  a 
case  where  the  defendant  is  a  barrister,  conveyancer,  special 
pleader,  or  attomey."(')  The  order  does  not  operate  as  a 
stay  of  proceedings,  unless  it  is  so  expressed.  (*) 

Judgment  and  execution^ — Judgment  may  be  signed  if 
there  is  a  default  in  paying  the  debt  and  coats,  and  the 
proceeding  is  the  same  as  on  cognovit. (')  K  no  appearance 
nas  been  entered  by  the  defendant,  the  plaintiff  moat  enter 
it  for  him  before  signing  judgment,(^)  and  it  is  an  irregu- 
larity to  omit  this,  though  the  irregularity  may  be  waired, 
as  by  delivering  a  bill  of  costs  witnout  charging  for  that 
step.C)    The  costs  are  taxed  in  the  usual  way,  unless  they 

C»)  yortwi  V.  Fr<uer,  2  M.  &  Gr.  916 ;  Kirby  ▼.  Blkomy  2  DowL 
219 ;  Reynolds  v.  Sherwood,  8  Dowl.  183. 

(>)  Baker  t.  Fhver,  8  M.  ft  W.  670 ;  Bray  v.  AfofUON,  id.  688; 
9  Dowl.  748;  Thome  v.  Neale,  2  Q.  B.  726. 

(S)   Wade  ▼.  Simeon,  13  M.  ft  W.  647 ;  2  D.  &  L.658. 

(*)  Thome  ▼.  Neale,  2  Q.  B.  726. 

(ft)  Thorn  T.  Arglee,  1  D.  &  L.  831. 

(•)  Hambridge  ▼.  De  la  Croupe,  3  C.  B.  742. 

(0  Rules  Pr.  165,  166, 157,  H.  T.  1853. 

(«)  Michael  t.  Myere,  6  M.  &  Gr.  702 ;  FOmer  v.  £iow6«, 
2  M.  &  Gr.  629  ;  9  Dowl.  466. 

(•)  See  Bell  y.  Bidgood,  8  C.  B.  763 ;  Andrews  r.  Diggs,  4  Exch. 
827 

(w)  Hacklin  t.  Baaeelh,  1  D.  *  L.  1006 ;  12  M.  A  W.  776. 

(")  Grandin  t.  Maddima,  6  B.  &  L.  241. 
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are  agreed  to  at  the  time.(^)     No  declaration  to  ground 
judgment  is  necessary  or  allowed  on  the  taxation. (*) 

Where  defendant  is  insolvent  trader,^ — ^A  consent  to  a 
judge's  order,  given  by  a  trader  within  two  months  of  the 
filing  of  a  petition  for  adjudication,  coUusively  and  before 
anj  action  is  commenced,  is  null  and  Yoid.(')     So,  if  given 
by  way  of  fraudulent  preference,   it  is  void  against  his 
assignees,  if  he  afterwards  become   bankrupt.  (^)     ^' Every 
judge^s  order  made  by  consent,  given  afler  the  commence- 
ment of  this  act  by  any  trader  defendant  in  any  personal 
action,  and  whereby  the  plaintiff  in  such  action   shall  be 
authorized  forthwith  afler  the  making  of  such  order,  or  at 
any  future  time,  to  sign  or  enter  up  judgment,  or  to  issue  or 
take  out  execution  in  such  action,  and  whether  such  order 
shall  be  made  subject  to  any  defeasance  or  condition,  or  not, 
in  case  the  action  in  which  such  order  shall  be  made  shall 
be  in  the  court  of  Queen^s  Bench,  or  in  case  the  action 
wherein  the  same  is  made  shall  be  in  any  other  court,  a  true 
copy  of  such  order  shall,  together  with  an  affidavit  of  the 
time  of  such  consent  being  given,  and  a  description  of  the 
residence  and  occupation  of  the  defendant,  be  filed  with  the 
officer  acting  as  clerk  of  the  dockets  and  judgments  in  the 
said  court  of  Queen's  Bench,  within  twenty-one  days  after 
the  making  of  the  order,  in  like  manner  as  a  warrant  of 
attorney  in   any  personal  action,  and  a  cognovit  actionem 
given  by  any  defendant  in  any  personal  action,  or  copies 
thereof,  and  affidavits  of  the  execution  thereof  respectively, 
may  be  filed  with  the  said  clerk  within  the  space  of  twenty- 
one  days  after  such  warrant  of  attorney  or  cognovit  actionem 
shall  have  been  executed,  otherwise  such  judge^s  order,  and 
any  judgment  signed  or  entered  up  thereon,  and  any  execu- 
tion issued  or  taken  out  on  such  judgment  shall  be  null  and 
void  to  all  intents  and  purposes(*)    whatever;    and    the 
proviflions  in  3  Geo.  4,  c.  39,   and  6  &  7  Vict.    c.   66, 
for  liberty    to  file  warrants  of  attorney  and  cognovits,  or 
copies  thereof,  with  the  clerk  of  the  dockets  and  judgments, 
and  for  the  said  clerk  to  make  certain  entries  and  search  in 
relation  thereto,  and  for  entering  satisfaction  thereon,  and 

^^^^—  -      ,  I    M  ,  ■  _       _        _         _  J       ■■■irw^_ 

(*)  See  Deacon  v.  Ali»on,  6  C.  B.  434. 

(*)  Diffwt.  Tax.  6  H.  T.  1853.  As  to  makinsr  a  judge's  order  a  role 
«f  eoort,  see  post  "  Bales,"  Gibht  ?.  Flight,  13  C.  B.  803;  Beames  r. 
Farley^  5  C.  B.  178. 

0)  12  &  13  Viet,  c  106,  i.  135,  ante,  p.  1009. 

0)  Ibid.  I.  133. 

(*)  i.  «.  against  the  assignees,  Bryan  v.  Child^  5  Bxch.  368. 

4  t2 
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for  fees  for  search  and  filing  and  taking  oflioe  copies  shall 
extend  and  be  applicable  to  every  such  judge^s  order  in  like 
manner  as  to  warrants  of  attorney  and  cognovits  mendoned 
in  the  said  act8."(*)  *•  The  coats  of  filing  a  judge^s  order  for 
judgment  against  a  trader  defendant  under  tiie  Bankrupt 
Act  shall  not  be  allowed  unless  specially  ordered  bj  m 
judge."(0 


IV.    JUDGMKSIT  BY  DSFACLT. 

1.  Judgment  for  want  of  plea.        |  2.  Settiog  aside. 

For  non-appearance. "] — Where  the  writ  of  summons  is 
specially  indorsed  and  the  defendant  has  failed  to  appear, 
the  plaintiff  may  sign  judgment  as  stated  ante^  p.  115.  The 
defendant,  however,  may  oe  let  in  to  defend  on  application, 
supported  by  satisfactory  affidavits ;  and  it  seems  the 
ordinary  affidavit  of  merits  is  sufficient,  without  stating  the 
ground  of  defence ;(')  and  it  seems  an  affidavit  in  reply 
ought  not  to  be  received.  (*)  Where  tbere  are  several 
defendants,  and  some  do  not  appear  to  a  writ  speciaUj 
indorsed,  see  onto,  p.  114. 

Where  the  writ  is  not  specially  indorsed,  and  the  defen- 
dant fails  to  appear,  the  plaintiff  may  sign  judgment  as  stated 
ante^  p.  116. 

Where  the  defendant  is  a  British  subject  and  resides 
out  of  the  jurisdiction,  and  has  neglected  to  appear,  jad^- 
ment  may  also  be  signed  as  stated  anto,  p.  106,  provided 
the  plaintiff  shall  prove  the  amount  of  the  debt  or  damage 
claimed,  either  before  a  jury  upon  a  writ  of  inquiry,  or 
before  one  of  the  Masters  of  the  superior  courts,  according 
to  the  nature  of  the  case ;  and  the  making  such  proof  shaS 
be  a  condition  precedent  to  his  obtaining  judgment. (^)  So 
as  to  a  writ  served  on  a  foreigner  residing  out  of  the  juris- 
diction.  (•) 

For  want  of  a  pleading^  jrc] — ^When  the  defendant  fails 

(1)  12  &  13  Vict.  c.  106,  8.  137 ;  Farrow  v.  Maya,  18  Q.  B,  516. 
See,  as  to  an  insolvent  consenting  to  a  judge's  order,  Viner  t.  IJawJtitu^ 
9  Exch.  266. 

(0  Eule  Pr.  28,  H.  T.  1853. 

(S)  WarHngton  ▼.  Leake,  11  Exch.  304.  See  also  Hattr.  Seetaon^ 
9  Excb.  238. 

(«)  Ibid, 

(»)  C.  L.  P.  Act,  1852,  8. 18. 

(•)  Ibid.  s.  19. 
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to  plead  properly  within  the  time  allowed  for  doing  bo,  the 
phuntifi*  may  sign  judgment  for  want  of  a  plea.  So,  if  the 
defendant  fail  to  rejoin,  &c.(*)  So,  if  the  plaintiff  do  not 
reply,  surrejoin,  &c,  the  defendant  may  sign  a  judgment  of 

Signing  judgment^  jrc.]] — ^The  judgment  hy  default  is  final 
or  interlocutory,  according  to  the  nature  of  the  case  ;  thus, 
it  is  final  where  the  plamtifi*  seeks  to  recover  a  debt  or 
liquidated  demand  in  money.  (')  It  is  interlocutory  where 
the  action  is  to  recover  unliquidated  damages.  In  the  latter 
case  an  incipitur  of  the  declaration  on  paper  is  taken  to  the 
office  of  the  court  to  be  stamped,  after  which  a  reference  to 
the  Master  or  a  writ  of  inquiry  must  be  sued  out,  as  men- 
tioned post. 

If  the  judgment  has  been  irregularly  signed,  the  court  or 
a  judge  may  set  it  aside  if  prompt  application  be  made  by 
ti&e  defendant,  and  if  the  irregularity  has  not  been  waived.  (^) 
The  plaintiff,  on  finding  he  mis  signed  judgment  irregularly, 
may  abandon  it,  and  give  notice  thereof  to  the  defendant,  (^) 
or  may  obtain  a  rule  niH  to  set  it  aside,  (*)  which  rule  has 
been  made  absolute  on  application  a  reasonable  time  even 
after  satisfaction,  and  on  the  defendant  being  put  in  the 
same  position.  (') 

Even  if  the  judgment  has  been  regularly  signed,  the 
court  has  a  discretion  as  to  setting  it  aside  on  an  application 
supported  by  an  affidavit  of  merits.  (")  In  general,  the  court 
refuses  to  do  so  if  the  effect  will  be  to  give  an  unjust 
advantage  to  the  defendant,  as  to  let  him  plead  matter  not 
belonging  to  the  merits,  (*)  or  of  mere  nicety  or  techni- 
cality, f^*)  or  to  let  him  plead  after  declining  a  reasonable 
ofSex  or  compromise.(*^)  The  defendant  has  not  been  refused 


O)  See  ante,  pp.  196,  206. 

(<)  See  ante,  pp.  201,  859. 

<*)  C.  L.  P.  Act,  1852,  B.  93. 

if)  See  poH^  **  Setting  aside  proceedings." 

(M  RobiMon  v.  Studdart,  6  Dowl.  266. 

(•)  Bennei  v.  Sunmont,  2  D.  &  L.  98 ;  Doe  d.  Oretton  v.  7?o«, 
4  C.  B  576. 

(0  Cannan  ▼.  Reynolde,  5  K  &  B.  301. 

(«)  Wood  V.  CUveland,  2  Salk.  518 ;  1  Salk.  402 ;  Forbet  v.  Mid- 
dUton,  2  Str.  1242. 

[•)   WUUt  ?.  Atherton,  1  W.  Bl.  35. 


[ 


>•)  Beck  y.  Mordaunt,  2  Bing.  N.  C  140;  4  DowL  112. 
")  Anon.  4  Tauiit.  885. 
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the  application  however,  though  he  intended  to  plead  the 
Statute  of  Limitations, (^)  or  bankruptcy, (*)  or  infancy.(') 
The  affidavit  of  merits  must  be  expres8,(^)  and  by  some  one, 
txfacie^  acquainted  with  the  ca8e.(*)  Various  affidavits 
have  been  held  insufficient  for  not  stating  expressly  that 
the  defendant  has  a  ^ood  defence  to  the  action  upon  the 
merits. (•)  The  affidavit  of  the  attorney  states  that  he  is  '*  in- 
formed "  or  "  instructed  and  verily  believes."(')  The  plaintiff 
is  not  allowed  to  contradict  the  defendant's  affidavits  as  to 
merits.  (■)  A  regular  jud^ent  is  generally  set  aside  on 
terms,  as  on  defendant  paying  the  costs  of  theapplicatio&,(*) 
taking  short  notice  of  trial, (^<')  or  paying  the  money  mto 
court.  (") 

Interlocutory  judgment.'] — Where  the  judgment  b  merely 
interlocutory,  the  amount  of  damages  must  be  ascertained 
either  by  a  reference  to  the  Master,  or  a  writ  of  inquiry.  In 
actions  of  debt  on  a  bond  for  the  performance  of  covenants 
within  8  &  9  Will.  3,  c.  11,  s.  8,  if  judgment  go  by  defiiult, 
though  it  is  in  form  entered  up  for  the  entire  penalty,  still 
the  plaintiff  cannot  sue  out  execution  for  that  amount,  but 
must  suggest  breaches  from  time  to  time  on  the  roll,  and 
execute  a  writ  of  inquiry  as  stated />os/,  p.  1034.  When  judg- 
ment passes  by  default  as  to  part,  and  issue  is  joined  on  other 
pleas,  the  jury,  at  the  trial,  assess  damages  on  the  whole. 
it  is  the  same,  if  there  was  a  joinder  in  demurrer  as  to 
part  ;(>')  or,  if  the  plaintiff  has  obtained  judgment  oo  the 
demurrer,  he  may  enter  a  nolle  prosequi  as  to  the  rest,  and 
proceed  by  reference  or  inquiry  as  to  the  demurrer. (")         i 

'I 

0)  Maddock*  ▼.  Holmes,  I  B.  ft  P.  228.  i 

(«)  Evntis  T.  Gill,  1  B.  &  P.  52. 

(*)  Delajisld  ▼.  Tauner,  6  Taant.  866 ;  1  Marsh.  391. 

(*)  Lane  ▼.  Isaacs^  3  Dowl.  352. 

0)  Rowbotham  t.  Dupree,  5  Dowl.  557. 

(•)  See  Bower  t.  Kemp,  1  Dowl.  282 ;  Lane  ▼.  Isaacs^  3  Dowl. 
6.52 ;  Page  v.  South,  7  Dowl.  412 ;  PHngle  ▼.  Marsaek,  I  D.  A  R. 
156  ;  Crossly  y.  limes,  5  Dowl.  56i5. 

(')  Bromley  v.  Genfih,  6  M.  &  Or.  750 ;  1  D.  &  L.  768 ;  Se/iofald 
T.  Muggins,  3  Dowl.  427. 

(•)  neane  ▼.  Battersby,  3  Dowl.  213. 

(•)  SiBted  y.  Lee.  1  Salk.  402 ;  Smith  t.  Blundell,  1  Chitt.  R.  226, 
232  ;  Prudhoe  t.  Armstrong,  Barnes,  256. 

(i«)  Mattnews  t.  Stone,  Barnes,  242. 

OM   Wetland  t.  Rock,  Barnes,  243 ;   Wade  t.  Simeon,  2  C.  B.54^. 
(»«)  Codringtcn  v.  Llogd,  8  A-  &  E.  449. 

(»)  Fleming  t.  Langton,  1  Sir.  532 ;  Duperoy  t.  Johnson,  7  T.  B. 
473 ;  Bowden  r.  Uome^  7  Bing.  716. 

I 
I 
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Where  some  of  the  defendants  let  judgment  go  bj  default 
and  others  go  to  trial,  the  jury  assess  the  damages  as  to 
iill,(>)  unless  the  plea  of  one  enures  to  all,  as  is  generally 
the  case  in  actions  ex  contractu^  though  not  in  actions  ex 
deUcto,{^)  A  writ  of  inquiry  may  be  obtained  where  con- 
tingent damages  haye  been  omitted  to  be  assessed  by  the 
jury,  and  generally  in  all  cases  where  the  old  writ  of  attaint 
would  not  lie.(*) 

V.  Refebbncb  to  a  Master. 

The  rule  to  compute  is  now  abolished.  (^)  "  In  actions  in 
which  it  shall  appear  to  the  court  or  a  judge  that  the 
amount  of  damages  sought  to  be  recovered  by  the  plaintiflT 
\b  substantially  a  matter  of  calculation,  it  shall  not  be 
necessary  to  issue  a  writ  of  inquiry,  but  the  court  or  a 
jadge  may  direct  that  the  amount  for  which  final  judgment 
IB  to  be  signed  shall  be  ascertained  by  one  of  the  Masters  of 
the  said  court,  and  the  attendance  of  witnesses  and  the 

E reduction  ofdocuments  before  such  Master  maybe  compelled 
y  subpoena,  in  the  same  manner  as  before  a  jury  upon  a  writ 
of  inquiry,  and  it  shall  be  lawful  for  such  Master  to  adjourn 
the  inquiry  from  time  to  time  as  occasion  may  require ;  and 
the  Master  shall  indorse  upon  the  rule  or  order  for  referring 
the  amount  of  damages  to  him  the  amount  found  by  him, 
and  shall  deliver  the  rule  or  order  with  such  indorsement  to 
the  plaintiff,  and  such  and  the  like  proceedin(;s  may  there- 
upon be  had  as  to  taxation  of  costs,  signing  judgment  and 
otherwise,  as  upon  the  finding  of  a  jury  upon  a  writ  of 
inquiry."(*)  The  application  in  ordinary  cases  is  generally 
ma^de  to  a  judge  at  chambers  for  a  summons  nisi^  and  after  it 
is  served  and  the  order  made,  the  plaintiff's  attorney  obtains 
An  appointment  with  the  Master,  which  is  served  on  the 
defendant's  attorney,  or  one  of  them,(*)  and  the  parties  then 
attend  with  their  witnesses ;  and  on  the  same  occasion  the 

(>)  11  Rep.  5  ;  Dicker  v.  Adam9,  2  B.  &  P.  163. 

(2)  Morgan  v.  Edwards,  6  Taant.  398 ;  Hannay  v.  Smithy  3  T.  R. 
662 ;  JoMM  T.  Harris,  2  Str.  1101  ;  id,  1222. 

(»)  Eichom  V.  U  Maitre,  2  Wils.  367 ;  Kinaston  ?.  Mayor  of 
ShretDsbury,  Hardr.  295.  An  attaint  was  a  mode  of  reviewing  toe 
proceedings  of  a  jury,  now  long  superseded  bv  the  practice  ot  granting 
new  trials  on  motion,  and  expressly  abolished  by  6  Geo.  4,  c.  50,  s.  60. 

(*)  C.  L.  P.  Act,  1862,  8.  92. 

(»)  Jbid.  t.  94. 

(•)  Amlot  v.  Evans,  7  M.  &  W.  462 ;  9  Bowl.  219 ;  CaHer  t, 
SatUhaU,  3  M.  &  W.  128 ;  Ettison  ?.  H'ooci,  21  L.  J.  317,  Q.  B. 
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Master  taxes  the  costs.  1£  the  application  be  opposed,  the 
defendant  must  do  so  by  seeking  to  set  aside  the  judgment, 
for  which  purpose  he  may  ask  to  have  the  rule  enlarged^  for 
he  cannot  show  as  cause  the  irregularity  of  the  judgment. (*) 
Nor  is  it  cause,  that  a  bill  in  equity  has  been  filed  agunst 
the  plaintiff.  (')  When  a  rule  to  set  aside  the  judgment  has 
been  granted  with  a  stay  of  proceedings,  the  rule,  or  order 
for  a  reference,  cannot  be  made  ab8oiute.(*)  When  several 
defendants  have  allowed  judgment  against  them  by  default, 
at  different  times,  one  reference  only  should  be  applied  for, 
and  that  after  the  last  jud^ent  is  signed.  (*) 

"  On  a  reference  to  the  Master  to  ascertain  the  amount  (or 
which  final  judgment  is  to  be  signed,  the  Master's  certificate 
shall  be  filed  in  the  office  when  judgment  is  signed. 'X*) 


VI.  Whit  or  Imquist. 


1.  In  what  caMS. 

2.  Form,  and  how  sued  oat. 

3.  Notice  and  trial. 


4.  Setting  asides 

5.  JadgmenL 


The  writ  of  inquiry  is  generally  directed  to  the  sherifi'of 
the  county  in  the  venue,  and  is  executed  by  him  or  his 
deputy ;  (*)  but  it  may  be  also,  under  special  circumstances 
and  in  nice  questions,  directed  to  a  judge  of  assixe,  in 
which  case  the  latter  will  act  merely  as  an  assessor  or 
assistant  of  the  sheriff.  O)  It  may  also  be  ordered  to  be  tiied 
in  another  venue,  if  uie  action  is  local.  (*}  It  is  tested  on 
the  day  on  which  it  is  issued,  and  it  may  be  made  returnable 
on  any  day  certain,  in  term  or  vacation.  (')  All  the  de- 
fendants must  be  mentioned  in  the  writ,  and  the  damages 


vaui 


Luz/ord  T.  Groombridoe,  2  Dowl.  N.  8.  332;  KeOf  y. 
ibois,  8  Dowl.  136;  MiddUton  ?.  IVoodt,  6  IL  &  W.  136; 
8  Dowl.  170. 

(«)  Beither  v.  Street,  8  T.  K.  326. 

^•)  Anderson  t.  Southern,  9  DowL  994;  Tre^o  ?.  ToMaat,  2  Sc 
N.  B.  637 ;  9  Dowl.  379 

(M  Field  f.  Pooley,  3  M.  ft  Gr.  756;  5  Se.  N.  B.  524. 

(»)  Rule  Pr.  171,  H.  T.  1853. 

(•)  Wallace  ?.  Humee,  BarneB,  231,  232;  Dennf  v.  Trapneil^ 
2  WilB.  378 ;  R.  r.  Sheffield  Railway  Company,   \\  A.  ft  £.  2. 

ij)  Anon,  12  Mod.  609;  1  SeUon,  344 ;  Waite  v.  SimOcs,  fiamea, 
13'). 

(•)  3  ft  4  Will.  4,  c  42,  s.  22 ;  ante,  p.  876. 

(•)  1  Will.  4,  c.  7,  8.  1;  2  Will.  4,  c  39,  M.  11,  12 ;  CoUeU  ▼, 
Curling,  6  D.  ft  L.  605. 
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assessed  against  them  jointly.  (*)  "  There  shall  be  no  rule  for 
the  sheriff  to  return  a  good  jury  npon  a  writ  of  inquiry,  but 
an  order  shall  be  made  by  a  judge  upon  summons  for  that 
pmnpo8e."(^*)  The  costs  of  the  jury  are  costs  in  the  cause/*) 

The  writ  is  engrossed  on  parchment,  and  stamped  at  tne 
Master's  office.  The  day  on  which  it  is  to  be  executed  must 
be  indorsed  on  it.  Where  it  is  to  be  executed  in  the 
country,  it  must,  two  days  at  least  before  the  day 
u>pointed,  be  lefl  at  the  sheriff's  or  deputy -sherifl  's  office ; 
it  in  London  or  Middlesex,  it  must  be  left,  one  day  at  least 
before,  at  the  sheriff's  office  (or,  if  in  London,  at  the  secon- 
dary's office,  Basingball-street). 

The  following  is  the  usual 

Form  of  Writ  of  Inquiry. 

YiCTORZA,  &c.    To  the  sheriff  of  greeting  :    Whereas  A.  B., 

lately  in  our  oonrt  of  ,  sued  C.  D.,  and  declared  against  him 

for  ,  [state   tuhttance    of  declaraHon]  and  the  said  A.  B. 

clumed  £  .  And  soch  proceedings  were  thereupon  bad  in  onr 
said  court,  that  the  said  A.  B.  ought  to  recover  against  the  said  C.  D. 
his  damages  on  occasion  of  the  premises.  But  because  it  is  unknown 
to  oor  stud  court  what  damages  the  said  A.  B.  hath  sustained  in 
that  behalf,  therefore  we  command  you  that  by  the  oath  of  twelve  good 
and  lawful  men  of  your  bailiwick  you  diligently  inquire  what  damages 
the  said  A.  B.  hath  sustained,  as  well  on  occasion  of  the  premises 
aforsBaid  as  for  his  costs  of  suit  in  this  behalf,  and  that  you  send 
to  OS  [or  "our  justices," or  '*  the  barons  of  oor  Exchequer  "]  at  West- 
minster, on  the  day  of  ,  now  next  ensuing,  the  inquisition 
which  yoa  shall  thereupon  take  under  your  seal,  and  the  seals  of  those 
by  whose  oath  you  shall  take  that  inquisition,  together  with  this  writ. 
Witness,  ,  [chief  of  court']  at  Westminster,  the  day  of 
in  the  year  w  our  Lord  18    . 

Notice  of  inquiry.'] — A  notice  of  inquiry  must  be  in 
writitu^,  and  is  served  in  the  same  way  as  a  notice  of  trial.  (^) 
Notice  must  be  given  ten  days  before ;  and  short  notice, 
four  days.  Countermand  of  notice  may  be  given  four 
days  or  two  days  respectively  before  the  day  appointed ; 
and  so  as  to  continuance  of  notice.  The  notice  specifies 
some  day  and  hour  at  which  the  inquiry  is  to  take  place, 
which  day  is  before  the  day  fixed  for  the  return.    The 

(1)  Mitchell  V.  Milbank,  6  T.  E.  199 ;  Field  v.  Pooley,  3  M.  &  Gr. 
756. 
(«)  Knle  Pr.  46,  H.  T.  1853. 
(S)   Wilkinson  y.  Malin,  1  Dowl.  630. 
(^3  ^0  ^^^^i  P*  212,  et  seq. 
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hoar  should  be  precisely  stated  in  trials  before  the  sheriff*; 
thus,  it  is  not  enough  to  say,  "  by  ten  o'clock,"(>)  or  "  at  ten 
or  as  soon  after  as  the  sheriff  can  attend, *X0  ^^  ^^  between 
ten  and  two."(')  In  such  cases,  however,  and  where  the  day 
of  the  month  is  misstated,  the  court  may  refuse  to  set  aside 
the  proceedings,  unless  the  defendant  swears  he  was  mi8led.(*) 
In  general,  it  is  stated  that  the  writ  will  be  executed  between 
the  hours  of  eleven  and  one  o^clock  in  the  forenoon.  When 
the  writ  is  executed  by  a  judge  of  assize,  no  hour  is  q>ectfied. 
Costs  of  the  day  are  incurred,  if  the  plaintifl  does  not  pro- 
ceed to  trial  pursuant  to  his  notice,  as  in  ordinary  trials. 
The  same  observations  apply  to  an  irregularitv  in  the  notice 
of  inquiry  as  to  an  irregulanty  in  the  notice  of  trial.(*) 

Form  of  Notice  of  Inquiry, 

In  the  Q.  B.  [«  C.  P.,"  or  "  Exch.  of  P."] 

Between  A.  B.,  plaintiff 
and 
G.  D.,  defendant. 

Take  notice  that  a  writ  of  inqairy  of  damages  in  this  eaose  win 
be  ezecnted  on  the         day  of  next,  [or  instant]  between  the 

hoars  of  eleven  of  the  forenoon  and  one  of  the  clock  in  the  afleraooo, 
at  the  secondaries  otBce,  No.  5,  Baainghall-street,  in  the  city  of  LoDdoo, 
[or  at  the  aheriff 's  office,  in  Bed  Lion  Square,  Holbom,  in  the  eoanty 
of  Middlesex,  or  at  the  honse  ,  commonly  called  bj  the  nanie  or 

sign  of  ,  in  street,  in  the  eoanty   of        ,  or  at  the  next 

assizes,  &c.,  (at  in  notice  of  trial)]  [when  and  where  oonnsd  wxU  attend 
on  the  part  of  the  sajd  plaintiflf.] 

Executing  the  writ,"] — When  counsel  attend,  notice  in 
writing  should  be  given  to  the  other  side,  otherwise  the 
sheriff  may  postpone  the  trial.  (*)  It  is  in  the  sheriff's  dis- 
cretion to  allow  costs  of  the  attendance  of  coun8eI.(')  The 
trial  is  conducted  in  nearly  the  same  manner  as  at  nisi  priMS, 
The  jurors  cannot  be  challenged. (*)      The  sheriff  must 


(«)  l9on  T.  Fotcen,  2  Str.  1142. 

I*)  Hnnna/ord  ▼.  Holman^  Barnes,  295. 

(*)  Foster-  T.  Smales^  Barnes,  29o ;  id.  296. 

{*)  Eldan  v.  Haia,  1  Chitt  R.  11;   id,6i  Batten  r,  BarrtBon, 
3  B.  &  P.  1. 

(•)  See  ante,  p.  221. 

(«)  Elliot  ▼.  Micklin,  6  Price,  641 :  Coleman  v.  Mawby,  2  Str. 
853 ;  id.  1259. 

Tidd,  80,  (9th  edit.) 
Anon.  3  Salk.  81. 


« 
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ezecQte  the  writ  at  the  time  appointed,  and  is  not  allowed 
to  apply  to  stay  the  execution.^)  The  defendant  is  bound 
to  attend  at  the  hour  mentioned  in  the  notice,  and  to  remain 
till  the  preceding  business  is  disposed  of.(')  The  defendant 
can  only  at  the  inquiry  dispute  the  amount  of  damages ;  for 
the  right  to  some  damages  is  held  established  bv  the  judg- 
ment. (*)  So  if  a  deed  or  bill  of  exchange  was  declared  on, 
it  need  not  be  proved.  (*)  In  an  action  fur  mesne  profits 
he  should,  however,  prove  the  length  of  time  the  defendant 
had  been  in  possession. (*)  So  in  an  action  on  a  policy  of 
insurance,  the  plaintiff  need  not  prove  an  interest  in  it ;  (*) 
and  in  slander  the  jury  may,  without  any  evidence,  give 
what  damages  are  suitable.(')  On  the  other  hand,  the  de- 
fendant is  precluded  from  proving  any  matter  which  might 
have  been  pleaded  as  a  defence ;  (')  as  fraud  in  the  con- 
tract ;  (•)  or  want  of  consideration  ;  (*•)  or  of  stamp ;  (")  or 
a  payment,(")  or  a  set-off. (")  Where,  however,  tihe  decla- 
ration is  general,  the  defendant  may  sometimes  be  allowed 
to  prove  factJi,  the  effect  of  which  must  be  rebutted  by  the 
plaintiff;  as  that  all  the  work  done  was  not  done  at  defendant's 
request ;  Q*)  that  the  house  in  use  and  occupation  was  not 
occupied  by  the  defendant.  (*^)  The  jury  may  also  assess 
interest  as  damages,  as  is  done  at  nisi  prius.Q*} 

Return  of  inquisition.'] — ^When  the  trial  is  over,  the  sheriff 
indorses  his  return  on  the  writ,  which  is  delivered  out  to 


(1)  Stockdale  t.  Hansard,  8  Dowl.  148. 

(t)   WiUiams  t.  Frith,  1  Doug.  198 ;  Llofft,  193. 

(S)  De  GaiUon  v.  L*Aigk,  1  B.  &  P.  368;  Eadem  t.  Lutman, 
I  Str.  612. 

(«)  CoUins  T.  Bybot,  1  E«p.  157 ;  T^ne  t.  MuUins,  2  Q.  B.  254 ; 
Coop^  V.  Blick,  2  Q.  B.  915  ;  Green  v.  Heame,  3  T.  B.  301. 

(»)  Ive  ?.  Scott,  9  Dowl.  993. 

(•)   Thellusson  t.  Fletche^,  1  Esp.  73 ;  1  Dong.  316. 

(M   Tripp  ▼.  Thomas,  8  B.  &  C.  427 ;  5  D.  &  R.  276. 

(»)  Speck  T,  PhiUips,  6  M.&  W.  279;  7  Dowl.  470. 

(•)  Eadem  t.  Lutman,  1  Str.  612. 

(»•)  Shepherd  t.  Chester,  4  T.  R.  275. 

(»»)   Watson  V.  Glover.  12  L.  J.  184,  C.  P. 

(»)  Lane  v.  Mullins,  2  Q.  B.  254;  1  Dowl.  K.  S.  562. 

(IS)  Carruthtrs  t.  GroAam,  14  East,  78. 

(i«)  WiUtamsi.  Cooper,  3  uowl.  204. 

(I*)  Davis  y,  Holship.l  Chitt  E.  644 ;  see  also,  as  to  a  sum  due  on 
a  especial  count,  Kin^  t.  Beck,  8  Dowl.  735  ;  Cooper  t.  Blick,  2  Q.  B. 
915  ;  Banbury  Union  t.  Robinson,  I  DaT.  &  M.  42. 

(i«)  See  ante,  p.  361. 
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the  party  four  days  afterwards  with  the  inqniflitioii,  which 
is  engrossed  on  parchment  and  sgned  and  sealed  in  the 
name  of  the  sheriff  and  jurors.  The  defendant  can  insist 
on  the  inquisition  beinff  filed,  and  compel  the  plaintiff^  b)- 
rule  of  court,  to  deliver  it  up  for  the  parpo9e.(^)  Hie  oomrt 
will,  if  necessary,  grant  a  rme  absolute  in  the  first  instance, 
to  compel  the  sherin  to  return  the  writ.(') 

Setting  aside  verdict.'] — As  in  the  case  of  verdicts  at 
nisi  prius,  the  defendant  may,  within  four  d&ys  after  the 
return  day  of  the  writ,  moye  to  set  aside  the  execution  of  the 
writ,  or  arrest  judgment  and  grant  a  new  writ  of  inqiiiry,(*) 
and  the  sheriff  or  officer  may  stay  execution  for  that 
purpose,  or  prevent  judgment  being  signed.  If,  however, 
the  execution  be  not  set  aside,  the  judgment  is  entered  up 
as  of  the  return  day.(^  Where  the  sherifi*  has  power  to 
certify,  the  undersherin  signs  the  certificate  in  the  sheriff's 
name.(*) 

Sigtting  judgment,"] — If  there  is  no  stay  of  judgment 
and  execution,  and  no  rule  for  a  new  inquiry,  &c,  has  been 
moved  for,  **  judgment  may  be  signed  at  the  expiration  of 
four  days  from  the  return  of  a  writ  of  inquiry,"(«)  The  costs 
may,  in  certain  cases,  be  taxed  on  the  reduced  scale.(') 
Execution  is  the  same  as  in  ordinary  cases. 

Writ  of  inquiry  in  debt  on  bond.] — The  statute  8  &  9 
Will.  3,  c.  11,  was  passed  to  prevent  a  plaintiff^  who  sues  on 
a  bond  with  a  penalty,  irom  recovering  greater  damages 
than  are  actually  incurred,  and  allows  iiim  to  suggest 
breaches  fi^)m  time  to  time.(*)    Section  8  enacts  : — 

In  all  actions  which  shall  he  commenced  or  proaecated  ioany  of  Her 
Majesty's  coarta  of  rooord,  upon  any  bond  or  bonds,  or  on  any  penal 
earn,  for    non-performance  of  any  oovenant  or  agreements  in   any 

(1)  TounuendY.  Bums,  1  Dowl.  629;  1  Cr.&M.  176. 

(s^  Stockdale  t.  Hansard,  8  Dowl.  297. 

(* )  As  to  a  bill  of  exceptions  lying  on  a  writ  of  inqnirT,  see  Pries 
T.  Green,  16  M.  &  W.  346. 

(*)  l&2WiU.4,c.  7.8. 1:  Angel  v.  M«*r,  6  M.  &  W.  600.  As 
to  the  motion  and  producing  the  sheriff  notes,  Terified  by  affi^vit,  see 
ante,  p.  428. 

f»)  Stroudr,  Watts, 2  C.  B.  929;  3  D.  &  L.  799. 

(•)  Bale  Pr.  65,  H.  T.  1856. 

(0  See  generally,  as  to  oosts  in  sach  eases,  ante,  pp.  448,  465,  461. 

(«)  Steward  t.  Greaves.  10  M.  &  W.  711.  The  Crown  is  not  boaod 
to  follow  the  course  pointea  out  by  the  act,  iZ.  v.  Peto^  1 Y.  &  J.  171. 
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indentare,  deed,  or  writing  oontaiiMd,  the  plaintiff  or  p1ainti£b  roaj 
assign  as  maoj  breaches  as  he  or  they  shall  think  fit,  and  the  jnry, 
opoa  trial  of  such  action  or  actionS|  shall  and  may  assess  not  only  snch 
danuiges  and  costs  of  suit  as  have  heretofore  been   usually  done  in 
such  caseSf  bat  also  damagest  for  such  of  the  said  breachesi  so  to  be 
assigned,  as  the  plaintiff,  upon  the  trial  of  the  issues,  shall  prove  to 
have  been  broken  ;  and  that  the  like  judgment  shall  be  entered  on 
such  Terdiet  as  heretofore  hath  been  usually  done  in  such  like  actions. 
And  if  judgment  shall  be  given  for  the  phdntiff  on  a  demurrer,  or  by 
OQofeasion,  or  nihil  dicU,  the  plaintiff  npon  the  roll  may  suggest  as 
manj  breaches  of  the  covenants  and  agreements  as  he  shall  think  fit; 
upon  which  shall  issue  a  writ  to  the  sheriff  of  that  county  where  the 
actioo  shall  be  brought,  to  summon  a  jury  to  appear  before  the  justices 
or  jostice  of  assize  at  niti  prku  of  that  county,  to  inquire  of  the 
tmlh  of  every  one  of  those  breaches,  and  to  assess  the  damages  that 
the  plaintiff  shall  have  sustained  thereby  ;  in  which  writ  it  shall   be 
cnrnmanded  to  the  said  justices  or  justice  of  assise  or  nisi  pHuty  that 
he  «r  they  shall  make  return  thereof  to  the  court  from  whence  the 
maom  shall  issue  at  the  time  in  such  writ  mentioned.  And  in  case  the 
defeodant  or  defendants,  after  such  judgment  entered,  and  before  any 
exeeation  executed,  shall  pay  into  the  court  where  the  action  shall  be 
broaght,  to  the  use  of  the  plaintiff  or  plaintiffs,  or  his  or  their  execu- 
ton  or  administrators,  such  damages  so  to  be  sssessed,  by  reason  of  all 
or  any  of  the  breaches  of  such  covenants,  together  with  the  costs  of 
taatf  a  stay  of  execution  of  the  said  judgment  shall  be  entered  upon 
rec(Mrd ;    or  if,  by  reason  of  any  execution  executed,  the  plaintiff  or 
plaintiffs,  or  his  or  their  executors  or  administrators,  shall  be  fully 
paid  or  satisfied  all  snch  damages  so  to  be  assessed,  together  with  his 
or  tlieir  coats  of  suit,  and  all  reasonable  chaiges  and  expenses  for 
ezaeating  the  said  execution,  the  body,  lands,  or  goods  of  the  defen- 
dant shall  be,  thereopony  forthwith  discharged  from  the  said  execution, 
which  shall  likewise  be  entered  upon  record.    But,  notwithstanding, 
in  each  case,  such  judgment  shall  remain,  continue,  and  be  as  a  further 
lecvrity  to  answer  to  the  plaintiff  or  pkintiffs,  and  his  or  their  execn- 
tora  or  administrators,  such  damages  as  shall   or  may  be  sustained 
fer  farther  breach  of  any  covenant  or  covenants  in  the  same  indenture, 
deed,  or  writing  contained  ;  upon  which  the  plaintiff  or  plaintiffs  may 
hare  a  wdre/acias  npon  the  said  judgment  agunst  the  defendant,  or 
i^ainst   his  heir,  terre-tenants,  or  his   executors  or   administrators, 
suggesting  other  breaches  of  the  said  covenants  or  agreements,  and  to 
sununon  him  or  them  respectively,  to  show  cause  why  execution  should 
not  be  had  or  awarded  upon  the  said  judgment,  upon  which  there  shall 
he  the  like  proceeding  as  was  in  the  notion  of  debt  upon  the  said  bond 
or  obligation  for  assessing  of  damages  npon  trial  of  issues  joined  npon 
snch  bnreacbes  or  inquiry  thereof,  upon  a  writ  to  be  awarded  in  manner 
as  aforesaid  ;  and  that,  upon  payment  or  satisfaction  in  manner  as 
sibresaid,  of  such  future  damages,  costs,  and  charges  as  aforesaid,  all 
further  proceedings  on  the  said  judgment  are  again  to  be  stayed,  and 
so  ioiiet  quotie$^  and  the  defendant,  his  body,  lands^  or  goods,  shidl  be 
disdiarged  out  of  execution  at  aforesaid*" 

[a  L. — voL  ii.]  4  u 
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Nothing  in  the  Common  Law  Prooednre  Act,  1952,  s.  dff, 
affects  the  above  act,  ^'  as  to  the  assigmneot  or  soggestioii 
of  breaches,  or  as  to  judgment  for  a  penrity  as  a  secaritj 
for  damages  in  respect  of  nirther  breaches/^ 

Though,  in  dimcnlt  cases,  the  court  wiH  order  the 
inquiry  to  take  place  before  a  judge  of  assize,  (*)  the 
statute  3  &  4  Will.  4,  c.  42,  s.  16,  enacts,  as  to  onSnaiy 
cases:— 

^^  All  writs  issaed  under  8  &9  Will.  3,  c  II,  shall,  imless 
the  court  where  such  action  is  pending,  or  a  judge  of  one  of 
the  said  superior  courts,  shall  otherwise  order,  direct  the 
sheriff  of  the  county  where  the  action  shall  be  brought  to 
summon  a  jury  to  appear  before  such  sheriff,  instead  of  the 
justices  of  assize  or  iitn  prius  of  that  county,  to  inquire  of 
the  truth  of  the  breaches  suggested  and  assess  the  diunagea 
that  the  plaintiff  shall  have  sustained  thereby,  and  shall 
command  the  said  sheriff  to  make  return  thereof  to  the  court 
from  whence  the  same  shall  issue  at  a  day  certain^  in  tenn 
or  vacation.** 

The  statute  is  confined  to  actions  of  debt.(*)  It  applies  to 
bonds  for  the  payment  of  an  annuity(')  or  of  money  by  instal- 
ments, 0)  or  for  the  performance  of  an  award,  (')  though 
the  covenant  be  in  difierent  deeds  or  writings, (*)  or  thousi^h 
the  written  instruments  are  not  under  seal.(')  But  ^e 
statute  does  not  apply  where  the  damages  could  be  calcu- 
lated so  as  to  meet  the  entire  condition  of  the  bond,  as  in 
post  obit  bonds,  (*)  nor  does  it  apply  to  bail-bonds  or  r^tleein 
bonds,  where  complete  justice  can  be  done  by  a  court  of 
law  ;(*)  nor  to  bonds  for  paying  by  instalments,  and  on  one 
default  the  whole  becoming  due;(**)  nor  to  warrants  of 
attorney  to  pay  by  instalments,  though  a  bond   is  also 


?l 


»)  Archbishop  ofCanterbwy  r,  Burlington^  1  Dowl.  N.  S.  285. 

*)  1  Saund.  58  b,  n. 

(»)  Waleott  T.  Gfmlding,  8  T.  K.  126. 

(«)  Willougkby  r.  SiunnUm^  6  East,  550. 

(*)  Welch  V.  Ireland,  6  East,  613;  Hanhwry  v.  (Tiiw^,  14  £ail» 
401. 

(«)  CoUina  ▼.  CoUinB,  2  But.  824 ;  HwH  ▼.  JennitifM,  5  B.  ft  a 
650:  8D,  &B.424. 

( •)  Drage  ▼.  Brand,  2  Wila.  377. 

(•)  AfurrovT.  Earl  Stair,2K  &  a82;  3D.ft  B.  278;  S^itk 
T.  Boftd,  10  Bing.  125 ;  3  M.  &  8c  528. 

(•)  Moody  T.  Pheasant,  2  B.  &  P.  446;  MiddUUm  v.  Bryan^ 
3  M.  &  Bel.  155 ;  2  Saand,  187,  n.  (2). 

0«)  Jamm  t.  ThomaB,6  B.  ft  Ad.  40;  2K.ft  M.  663;  Etpp^, 
Wiggeti^  4  0.  B.  678 ;  Hodgkinton  v.  Wyatt,  1  D.  ft  L.  668. 
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given.(*)  The  defendant  cannot  be  made  to  pay  more  than 
the  penalty  and  co8t8,(*)  except  where  the  action  is  on 
another  instrument  than  a  bond,  in  which  case  damages 
beyond  the  penalty  may  be  added. (*)  Interest  may,  how- 
eTer,  be  given  as  damages  in  an  action  on  a  judgment 
recovered  on  a  bond.(^) 

Before  the  writ  of  inquiry  is  sued  out,  the  proceedings 
must  be  entered  on  the  roil  and  breaches  suggested,  unless 
the  declaration  has  already  suggested  them.(*)  A  copy  of 
the  breaches  b  then  served  on  the  defendant,  (*)  or  hia 
attorney,  and  notice  of  inquiry  given.  The  writ  of  inquiry 
is  then  sued  out  and  len  with  the  sherifif,  as  stated  ante, 
p.  1031. 

Form  of  Entry  where  the  Breaches  are  assigned  in  the 

Pleadings. 

-^—  Wherefore  the  plaintiff  ought  to  recover  against  the  defendant 
M>  said  debt,  and  also  his  damages  whieh  he  hath  sustained,  as  well 
«Q  occasion  of  the  detaining  thereof  as  for  his  costs  of  sait  in  this 
bdulf :  bat  beeanse  it  is  convenient  and  necessary  that  final  judgment 
«f  and  apoa  the  premises  aforesaid  should  not  be  given  until  such 
time  as  the  truth  of  the  said  breaches  above  assigned  shall  have  been 
inquired  into,  and  the  damages  by  the  plaintiff  sustained  by  reason  of 
th«  said  breaches  shall  have  been  assessed  by  a  jury  of  the  country  in 
that  behalf,  according  to  the  statute  in  such  ease  made  and  provided, 
kt  the  giving  of  judgment  hereupon  be  stayed  until  such  time 
aoeoTiiingly.  And  the  plaintiff^  having  prayed  the  writ  of  our  Lady 
the  Queen,  to  be  directed  to  the  sheriff  of  ,  [and  to  the  Right 

Hon.  (chief  jtutiee   or  6aro»,  ^),  or,  and  to  her  Majesty's 

justices  assigned  to  take  the  assiaes  in  the  said  county],  to  inquire  by 
a  jury  of  the  said  county  of  the  truth  of  the  aforesaid  breaches,  and  to 
assess  the  damages  which  the  plaintiff  hath  sustained  thereby ;  there- 
fsre,  according  to  the  said  statute,  the  sheriff  is  commanded,  that  by 
twelve  free  and  lawful  men  of  his  county,  duly  qualified  according  to 
law,  who  are  nowise  aJdn  to  the  plaintiff  or  defendant  [or,  that  he  sum- 
mon twelve  good  and  lawful  men  of  his  bailiwick  to  appear  before  the 
Biud  chief  justice,  &C.,  on,  &c.  at,  &c.,  to  inquire],  he  do  inquire  diligently, 
on  their  oath,  of  the  truth  of  the  said  breaches  of  the  said  condition 

(1)  Cox  V.  Rodbard,  3  Taunt  74 ;  James  v.  Thomas,  6  B.  &  Ad. 
41 ;  Shaw  v.  Worcester,  6  Bing.  885 ;  Aueterbury  v.  Morgan, 
2  Tannt  195u 

(<)  Branecombe  v.  Scarborough,  6  Q.  B.  13. 

(>>  Harrison  v.  Wright,  13  East,  343. 

(«)  Maelure  v.  Dankin,  I  East,  436. 

(>)  See  Lawes  v.  Shaw,  6  Q.  B.  322. 

(*)  The  defendant  cannot  plead  or  demur  to  th«  breaehes  soggested, 
I  baund.  58  f,  n. 
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and  to  anau  the  dsmagra  which  the  pUiotiff  httli  Bostalned  fbcrc^; 
and  that  the  luAd  sheriff  do  send  the  inqtiisitioD,  which  he  diaH 
tberenpon  take  [or^  and  that  the  aaid  sheriff  have,  eo  thai  daj; 
before  the  said  (chief  justice,  Ac),  the  writ  of  our  said  Lady  the 
QaeeD,  to  bioi  in  that  behalf  directed.  It  is  likewise  commanded  to 
the  said  (chief  jastice),  that  he  certify  the  ioqnisitioD  bdbce  hin] 
to  oar  said  Lady  the  Queen,  at  Westminster  [or  m  C  P.,  to  the 
justices  here,  or  in  Exch,^  to  the  barons  here],  oo   the  day 

of  instant,  uniier  his  lical   and  the  tie^Is  of  \or^  together  with 

the  names  of]  those  by  whose  oath  such  inqubitbn  shall  be  taken, 
together  with  the  writ  of  onr  said  Lady  the  Queen,  to  him  thavapoo 
directed  [or,  and  that  the  said  chief  justice  also  hate  there  then  tisat 
writ]  ;  tile  same  day  is  given  to  the  plaintiff  at  the  same  pU 


Form  of  Entry  when  the  Breach  ia  suggested  after  the 

Judgments 

Wherefore  the  plaintiff,  &c^  in  this  behalf.      And  hereupon 


the  plaintiff,  aooording  to  the  statute  in  such  case  made  and  pfwrid«d, 
suggests  and  gives  the  court  here  to  understaod  and  be  informed,  that 
the  said  bond  was  md  is  sobject  to  a  condition  thereander  wiinen, 
whereby,  after  reciting  that  {gtaU  the  ree^aUi),  it  was  dedared  that 
the  condition  of  the  bond  was  such  that  if  (stele  the  candiekm.')  Nevc- 
thelees  for  a  breach  of  the  said  condition  the  plaintiff,  aocoiding  to  the 
Btatate  in  soch  ease  made  and  provided,  suggests  and  giTea  the  court 
here  to  understand  and  be  informed  that  the  defendant  did  not  nor 
would  (ttate  the  hreach.) 

The  plaintiff',  at  the  incjuiry,  need  not  prove  the  breaches 
where  they  have  been  assigned  in  the  declaration,  though 
he  must,  if  they  have  been  suggested  after  judgment ;  and 
the  defendant  may  dispute  the  breaches  though  he  cannot 
offer  evidence  merely  in  excuse. (*)     Where  judgment  baa 

Eassed  on  demurrer,  and  the  execution  of  an  instrument  has 
een  alleged  in  his  plea,  the  plaintifi'need  not,  at  the  inquiry, 
prove  it.^')  But  if  the  bond  or  instmraent  is  not  set  forth 
m  the  pleadings,  he  must  prove  the  bond  and  its  ideDti^.(') 
After  trial,  the  inquisition  and  return  are  obtained,  as  staled 
ante^  p.  1033.  "At  the  return  of  any  such  writ  of  inquiry,  or 
writ  for  the  trial  of  such  issue  or  issues  as  aforesaid,  costs 
shall  be  taxed,  judgment  si^ed,  and  execution  issued  forth- 
with, unless  the  sheriff  or  his  deputy,  before  whom  sucli  writ 

P)  1  Saund.  6S  a;  ArchbUhop  of  Cantertmry  t.  BoberUogt^  1  Or. 
&  M.  690 ;  Barwiae  v.  Russell,  3  0.  &  P.  608. 

(«)  Co//tns  ▼.  Rybot,  1  Esp.  167. 

(S)  Hodffkinaon  t.  Marsden^  2  Camp.  121 ;  WiUiameon  t.  Sills, 
2  Camp.  619 ;  1  Saund.  68  d. 
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of  inquiry  nuiybe  executed,  or  such  sherifl^  deputy,  or 
judge  before  whom  such  trial  shall  be  had,  shall  certify  under 
his  hand,  Hpon  such  writ,  that  judgment  ought  not  to  be 
signed  until  the  defendant  shall  have  had  an  opportunity 
to  apply  to  the  court  for  a  new  inquiry  or  trial,  or  a  judge 
of  any  of  the  said  courts  shall  think  fit  to  order  that  judg- 
ment or  execution  shall  be  stayed  till  a  day  to  be  named  m 
such  Older. 'XO 

Form  of  Judgment 

At  which  day  come  here,  as  well  the  plaintiff  as  the  defendant, 

bj  their  respectire  attorneys  aforesaid  for,   comes  here  the  plaintiff, 

bj  hia  attorney  aforesaid],  and  the  said  sheriff  to  wit,  S.  S.,  Esq.  sheriff 

of  [orchief  justice, &c.],  nowhere  retams  ^  certain  inquisition 

iadeated  {and  annexed  to  the  said  writ]  taken  before  him  [or  them  J 

at  ,  in  the  county  aforesaid,  on  ,  by  virtne  of  the  said 

writ,  by  the  oath  of  tweWe  good  and  lawful  men  of  the  said  county 

of  ,  bj  which  it  is  found  that  the  breach  of  the  condition  of  the 

said  bond,  in  the  said  writ  mentioned,  is  true  (or  oiher  finding),  and 

that  the    pkintiff  hath    sustained    damages  by   reason    thereof  to 

£  ,  over  and  above  his  costs  of  suit  in  that  behalf,  and  for 

tiioee  costs  to  40m.    Therefore  it  is  considered  that  the  plaintiff  do 

recorer  against  the  defendant  his  said  debt,  and  also  one  shilling  for 

his  damages  which  he  hath   sustained  on  occasion  of  the  detention 

thereof.     It  is  also  considered  that  the  plaintiff  do  recover  against  the 

defaidant  hia  costs  aforesaid,  bj  the  said  inquisition  above  found,  and 

also  £  for  his  costs  of  suit,  by  the  court  here  adjudged,  of 

iocreaae  to  the  plaintiff,  which  said  debt,  damages,  and  costs  in  the 

whole  amount  to  £  .     It  is  also  considered  that  the  said 

pUntiff  have  execution  against  the  defendant  of  the  damages  aforesaid 

to  £  by  the  said  inquisition  above  found,  bj  reason  of  the  said 

breaefaes  of  the  said  condition,  together  with  the  said  costs  so  thereby 

also  foand,  and  the  said  costs  of  increase,  according  to  the  said  statute 

in  Bocb  case  made  and  provided. 

Writ  of  inquiry  not  after  judgment  by  default,'] — ^When 
judgment  is  entered  after  demurrer  or  issue  of  nul  tiel 
record,  the  proceedings  are  the  same  as  where  there  is 
judgment  by  default.  When  issue  is  joined  it  is  made  up 
and  delivered  as  in  ordinary  cases,  without  any  special 
award  of  a  jury,  when  the  declaration  sets  out  the  condition 
of  the  bond  and  has  the  breaches  assigned,  (*)  or,  thoueh 
not  setting  these  out,  when  the  plea  makes  it  necessary  in  tne 


0)  3  &  4  Will.  4,  f.  42,  8.  18. 
(*)  Qum  T.  King,  1  M.  &  W.  42. 
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replication  to  assign  a  breach.  (^)  Where  to  a  ^neral  declara- 
tion a  plea  of  non  est  factum^  or  non  est  fa^xtm  and  fraud 
is  pleaded,  the  plaintiff  may  join  iitsae,  but  he  most  enter  a 
separate  suggestion  of  breaches  under  the  statute,  and  can- 
not, in  the  same  replication,  include  both ;  (*)  and  the 
award  of  a  jury  must  be  to  try  the  issue  and  assess  damages 
on  the  breach  suggested.(*)  The  proceedings  at  the  inqui- 
sition are  the  same  as  when  judgment  has  passed  by 
default. 

Scire  facias  for  farther  breaches,'] — When  further  breaches 
are  made  afler  the  inquisition,  there  must  be  a  scire  facias 
which  recites  the  proceedings  in  the  former  action  sumdeat 
to  show  a  warrant  for  the  judgment,  and  then  sug<!ests  the 
further  breaches,  or  sets  forth  coTenants  not  formerly 
included  in  the  original  action,  and  assigns  breaches  on 
them.  If,  however,  the  breach  could  have  been  assigned 
in  the  original  action,  it  cannot  be  suggested  in  the  scire 
facias.(*)  The  defendant  pleads  to  the  scire  facias  or 
makes  default ;  and,  if  the  latter,  the  plaintiff  must  again 
issue  a  writ  of  inquiry.  The  plaintiff,  on  an  award  of 
execution,  is  entitled  to  his  costs  on  the  scire  facias.Q) 


(»)  Roakes  v.  Manser,  1  C.  B.  631 ;  3  D.  &  I.  17;  WelA  ▼.  /«««, 
6  M.  &  W.  645 ;  1  Dowl  N.  S.  38 ;  Sco«  t.  StaUy,  4  Biag.  N-  C. 
724;  6  Dowl.  714. 

(s)  2  Saand.  187  e. ;  Ethsrsey  ▼.  Jackson,  8  T.  B.  256 ;  Hmfray 
T.  Riffby,  0  M.  &  8e1.  60. 

(S)  Quin  X.  King,  1  M.  &  W.  42 ;  SeoU  T.  Staley,  4  Biog.  N  C. 
724 ;  Ether sey  ?.  Jackson,  8  T.  B.  25o.  A  jadge*s  order  may  U 
obtained  to  re-deliver  a  fresh  issue  including  the  suftgestion,  ibid, 

(*)  Harrass  v.  Armitage,  12  Price,  441 ;  13  Price,  715. 

(»)  3  &  4  Wm.  4,  0.  42, 8.  34. 


CHAPTER  XXXV. 

MANDAMUS—INJUNCTION— EQUITABLE  DEFENCES. 

[This  Chapter  will  be  found  at  the  end  of  the  Volume 
for  the  convenience  of  including  the  latest  decinons.] 
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CHAPTER  XXXVI. 


8TAYIKQ  PROCEEDINGS. 


1.  In  what  esses. 

2.  Wb«re    amouot   of    debt    is 

disputed. 
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I.  In  what  ccLsesJ] — When  a  writ  of  summons  is  issued 
and  served  on  a  defendant  for  the  payment  of  any  debt  and 
damaees,  the  defendant  can  always,  within  four  days, 
pay  tne  debt  and  costs,  whereupon  the  proceedings  will  be 
8tajed.(')  If  the  four  days  are  past,  he  can  only  apply  at 
chambers  for  a  judge^s  order  to  stay  on  payment  of  the 
debt  and  costs  up  to  the  time  of  the  application.  The 
costa  must  in  that  case  be  taxed,  unless  the  parties  agree 
upon  a  sunu  The  defendant  cannot  obtain  a  stay  of  pro- 
ceedings in  any  case  after  the  four  days,  as  a  matter  of 
right,  as  the  court  or  a  judge  exercises  a  discretion,  and 
therefore  may  impose  terms.  The  court  has  no  power  to 
order  a  stay  on  payment  at  a  future  day ;  and  hence  the 
plaintiff's  consent  must  be  obtained  before  such  order  can 
be  made.(*)  If  the  order  be  that  there  shall  be  a  sta^  on 
pajrment  of  debt  and  costs  within  a  certain  time,  the  plamtiff 


(1)  C.  L.  P.  Act,  1852,  s.  8;  ante,  pp.  88  to  90. 

C«)  Norton  ?.  Frawr,  2  M.  &  Gr.  916 ;  3  Sc.  N.  R.  293 ;  Filt 

Bumby,  2  M.  &  Gr.  629;  Michael  t.  Myert,  6  M.  &  Gr.  702. 
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is  not  prevented  from  going  on  with  the  action,  if  the  IMlj- 
ment  is  not  made,  for  he  could  not  obtain  an  attachment  ;(>) 
the  order  should  therefore  be  drawn  up  so  as  to  nuike  the 
defendant  absolutely  to  pay  the  debt  and  costs,  in  which 
case  an  attachment  may  be  had.(*)  The  defendant  may 
obtain  a  stay  as  to  one  or  more  counts  of  a  dedaraticm, 
leaving  the  plaintiff  to  proceed  or  not  as  to  the  others. 
The  court  will  not  stay  proceedings  on  a  mere  affidavit 
that  no  debt  is  due,  or  that  there  is  no  cause  of  action  ;(*) 
nor  on  an  affidavit  of  a  mere  equitable  defence.(*) 

Where  the  action,  therefore,  is  for  a  UqtddaUd  demamlf 
the  defendant  may  obtain  a  judge^s  order  to  stay  on  payment 
of  debt  and  C08t8,(*)  as  in  debt  on  a  judgment ;  (*)  or  for 
rent;(')  or  for  a  penalty  under  a  8tatute.(*)  ^'  In  any  action 
against  an  acceptor  of  a  bill  of  exchange,  or  the  maker  of  a 
promissory  note,  the  defendant  shall  be  at  liberty  to  stay 
proceedings  on  payment  of  the  debt  and  costs  in  that 
action  onlv.'*(*)  So  an  indorser  may  obtain  astay;^^)  bat  he 
cannot  anerwards  recover  the  costs  paid  against  the 
acceptor.  (^>)  The  plaintiff  who  has  brought  several  actions 
on  a  bill,  and   is   paid  the   debt  and  costs  in  one,  can 

Eroceed  with  the  other  actions  for  costs.  (")  Where  a  bond 
as  a  condition  or  defeasance  making  the  same  void  on  pay- 
ment  of  a  lesser  sum  at  a  day  or  place  certain,  ^*  if  at  any 
time  pending  an  action  on  such  bond  with  a  penalty,  the 
defendant  shall  bring  into  the  court  where  the  action  shdl  be 
depending,  all  the  principal  money  and  interest  (*')  dne  (^) 
on  such  bond,  and  also  ail  such  costs  as  have  been  expended 
in  any  suit  or  suits  in  law  or  equity  upon  sucH  b<md,  the 


(1)  Smith  T.  SmUh,  2  N.  B.  473 ;  Frieker  v.  Eastman  11  Eut, 
319 ;  Hand  t.  Dinelu,  2  Str.  1220. 

(>)  Ibid,;  Scurrall  t.  Horton,  Barnes,  283. 

(')  Smith  T.  Curtis,  2  Dowl.  223 ;  Sherwood  t.  Benson,  4  l^al 
631. 

(«)  Barlow  ▼.  Leeds,  5  N,  &  M.  426 ;  Sted  r.  BradJSeU,  4  Ta*^ 
227  ;  Jones  ▼.  BramweU,  3  Dowl.  483 ;  Vandertteyn  v.  WilUah 
6  M.  &  W.  457 ;  8  Dowl.  369. 

(M  Gibbon  v.  Copeman,  5  Taont.  840. 

(<")  Simpson  t.  Stone,  2  W.  Bl.  78o. 

(')  Lee  T.  Irish,  Hardr.  173. 

(«)   Webb  T.  Punter,  2  Str.  1217 ;  Stock  v.  EagU^  2  W.  Bl.  1052 

(•)  Rule  Pr.  24.  H.  T.  1853. 

(»)  Smith  ▼.  Dudley,  4  T.  R.  691. 

(")  Dawson  v.  Morgan,  9  B.  &  C.  620. 

(M)  Randall  ▼.  Moon,  12  C.  B.  261. 

(")  England  y,  Watson,  9  M.  ft  W.  333 ;  1  Dowl.  N.  8.  398. 

(i«)  Robinson  y.  Brown^  3  a  B.  64, 
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said  mone^  ao  brought  in  tball  be  deemed  and  taken  to  be 
in  fnll  satisfaction  and  discharge  of  the  said  bond,  and  the 
court  shall  and  may  eiye  judgment  to  discharge  everT 
such  defendant  of  ana  firom  uie  same  acocordin^ly.*'(>) 
In  actions  on  bonds  for  payment  of  an  annuity,  or 
of  money  by  instahnents,  the  defendant  may  also  stay 
proceedings  on  payment  of  the  arrears  and  costs  after 
judgment,  suchjudgment  standing  as  security  for  ftiture 
payments.  (*)  Where,  however,  by  the  bond  the  whole 
becomes  due  on  default  as  to  one  instalment,  the  court  will 
not  stay  proceedings.  (*)  Where  an  action  was  brought 
against  a  surety  for  a  due  accounting  of  moneys,  he  was  not 
aflowed  to  stay  the  action  as  to  certain  items  in  the  par- 
ticulars of  demand,  on  payment  of  the  amount  of  them  mto 
coart.(*)  In  the  case  oi  bonds  £or  the  payment  of  mortgage 
money,  or  performance  of  coTcnants  in  a  mortgage  deed,  the 
court  may  stay  proceedings  on  payment  of  prmeipal  and 
interest  to  the  mortgagee  or  into  court.(*) 

Where  the  action  is  for  damages  unUqtddaied,  the  court 
will  not  in  general  stay  proceedings  on  payment  of  a  sum.(*) 
Yet  in  an  action  of  trespass  for  taking  goods  where  no 
special  damage  was  laid,  the  action  has  been  stayed  on  the 
defendant  restoring  the  goods  or  paying  their  full  Talue 
with  costs ;  (')  though  it  has  been  refused  when  the  plaintiff 
oould  not  thereby  be  put  in  the  same  situation  as  b^ore.(*) 
So  a  stay  has  been  ordered  in  trover  or  detinue  for  goods 
or  title  deeds,  where  the  damages  are  merely  nominaL(*) 
After  a  verdict  in  an  action  for  unliquidated  damages,  tne 
court  will  not  interfere  to  stay  proceedings  on  payment  of 


(0  4  &  6  Anne,  c.  16,  sa.  12, 13.  The  court  refen  it  to  the  Maeter 
to  compute  the  principal  and  interest. 

(«)  8  A  9  Wm.  3,  c  11,  B.  8;  Vamandauw. .  1  B.  &  Aid. 

214. 

(S)  Oowiett  T.  Banforth^  2  W.  61.  958;  Bonafinu  t.  Rybot^ 
3  Borr.  1374. 

(*)  Sinp  T.  Wiffgett,  4  C.  B.  678. 

(»)  7  Ueo.  2,  c.  20,  t.  1 ;  Berlheti  t.  Street,  8  T.  B.  326;  Sutton 
T.    HawUnffS,  3  Exch.  407 ;  Smeetony.  Cottier,  1  Exch.  467. 

(•)  Calvert  t.  Joiliffe,  2  B.  ft  Ad.  418 ;  Bemaeconi  t.  Fairirother^ 
7  B.  &  C.  379. 

(')  Pickering  ▼.  Trutt,  7  T.  R.  63. 

(•)  Gibson  t.  Humphrey,  2  Dowl.  68. 


l^ 


8  Dowl 
Coombe 
pany,  6  M.  &  W.  77. 
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the  sum  recoTered  and  costs,  or  prevent  the  plaintiff  agning 

final  judgment. (0 

In  some  cases  also  the  court  is  authorized  by  gUitute  to 
stay  actions,  as  where  a  bailiff  of  the  county  court  is  sued 
for  taking  goods  in  execution  claimed  by  a  third  party, 
there  being  a  mode  of  interpleading  in  such  cases  m  the 
county  court.(*)  So  where  tne  defendant  obtains  an  inter- 
pleader in  case  of  adverse  claims.  (*) 

2.  Payment  of  debt  and  costs  when  the  amount  is  dUptUdJ] 
—Sometimes  the  defendant  may  be  willing  to  pay  what  he 
considers  to  be  the  debt  and  costs,  but  which  the  plaintifT 
considers  insufficient ;  in  such  cases  the  defendant  should 
pay  the  sum  into  court,  or,  if  he  cannot  do  so,  should  allow 
judgment  by  default  as  to  the  amount  and  defend  as  to  the 
rest;  or  be  may  obtain  a  judge*s  order,  calling  on  the 
plaintiff  to  show  cause  why  on  payment  of  a  certain  sum  all 
proceedings  should  not  be  stayed.  Thus,  if  the  plaintiff  sue 
for  an  account,  part  of  which  has  been  paid,  but  not  credited 
in  the  particulars,  the  defendant  may  obtain  a  stay  on  pay- 
ment of  the  balance  and  costs.  It  is  not  enough  merely  to 
offer  that  sum,  but  a  judge's  summons  should  be  obtained.  (*) 
If  on  attending  the  summons  the  plaintiff  refuse  to  receive 
the  lesser  sum,  the  judge  will  indorse  such  refusal ;  and  if 
the  defendant  afberwards  pay  the  amount  into  court,  when 
that  can  be  don^,  or  in  other  cases  without  that,  he  will  be 
entitled  to  his  subsequent  costs  on  the  plaintiff's  failing  to 
recover  more.^*)  It  is  for  the  Master  to  allow  the  de- 
fendant's costs  m  these  circumstances ;  (*)  and  if  the  Master 
refuses  so  to  tax  them,  a  rule  or  order  to  review  his  taxation 
may  be  applied  for,(^)  and  will  be  made  absolute,  unless 


? 


'I)  Peat  V.  MagnaU,  6  D.  &  L.  261. 

[«)  9  &  10  Vict.  c.  95,  8. 118;  see  Mannn.Bw^kerJield,  2L.  M.  &  P. 
6&  ;  TinkUr  t.  Milder,  4  Ezch.  187 ;  Jeswp  t.  Crawkyy  U  Q.  B. 
212:  Cater  ▼.  ChigneU,  15  Q.  B.  217. 

(*)  S«e  ante^  p.  919 ;  see  as  to  staying  actions  for  pnblishiog, 
ParhameBtary  Papera,  3  &  4  Vict  c  9  ;  Stoekdale  t.  HanMard^ 
11  A.  &  E.  297  ;  as  to  Winding-up  Acts,  ante^  p.  759 ;  as  to  actions 
on  penal  sUtatea,  36  Geo.  3,  c  104,  a.  38 ;  44  Geo.  3,  e.  98.  s.  10. 

(«)  Saundereon^,  Piper,  7  Sc  421  ;  7 Dowl.  632. 

(ft)  Wateon  ▼.  Coleman.  7  VL  &  Qt,  422;  Clark  ▼.  Dann, 
8  D.  &  L.  513 ;  Gower  v.  Elkins,  3  M.  &  W.  216  ;  6  Dowl.  335  ; 
Fisher  ▼.  Pyne,  1  M.  &  Gr.  265 ;  Shato  t.  Huffhes,  15  C  B.  660; 
see  ante,  p.  915. 

(•)  Roe  T.  Cobham,  6  DotI.  628. 

(0  Fletcher  t.  Tanner,  3C.  B.  963. 
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the  plaintiff  can  rebut  the  presumption  of  oppreddve  con- 
duct-O) 

3.  On  payment  of  debt  without  costg,"] — ^When  the  conduct 
of  the  plaintiff  has  been  oppressive,  the  court  may  stay  pro- 
ceedings on  payment  of  the  debt  without  costs ;  (')  as  where 
the  phiintiff,  without  making  any  previous  demand,  sued 
the  sneriff,  who  had  levied  under  a^.  /a.,  for  money  had  and 
received  ;(*)  or  where  the  defendant  paid  the  debt  on  appli- 
cation, without  knowing  that  a  writ  had  been  issued,  and 
the  attorney  proceeded  for  his  costs.  (^)  Where,  however^ 
the  defendant  led  the  attorney  to  believe  he  Would  pay 
him  without  a  writ  beins  issued,  but  did  not  pay,  though  he 
paid  the  plaintiff  after  the  writ  issued,  and  not  knowing  of 
the  writ,  the  attorney  was  held  entitled  to  go  on  with  the 
acdon  for  his  costs.  (') 

4.  When  a  second  action  is  brought,"] — The  court  will 
ofWn  stay  a  second  action,  brought  substantially  by  and 
agiunst  the  same  party  and  for  the  same  cause,  until  the 
costs  of  the  former  are  paid,(*^  unless  the  plaintiff  is  in 
prison  for  those  costs,(n  not  havmg  taken  the  benefit  of  the 
Insolvent  Act.(*)  If,  however,  the  costs  are  not  paid,  the 
court  will  not  interfere  further,  nor  allow  the  defendant  to 
noa.  pros,  the  second  action  in  case  they  are  not  paid  before 
a  certain  day  to  be  named.  (*)  When  the  plaintiff  was  in 
prison  under  execution  on  a  judgment  obtained  against  him 
Dy  the  defendant  for  a  larger  amount,  the  latter  was  allowed 
to  stay  the  action  on  setting  off  the  plaintiff^s  demand 
against  such  former  judgment.  (^*)  Where,  however,  an 
attorney,  who  had  been  sued  for  negligence,  and  a  verdict 

n)  Oateer  v.   Elkina^  6  Bowl.    335 ;    Cumming  ▼.    Columbine^ 
6  DowL  373;  Watson  t.  ColemanJ}S..  &  Gr.  423  ;  8  Sc.N.  B.  169. 
(S)  Adams  ▼.  Staton,  I  Bing.  769  ;  7  Mooro,  865. 


r«)  Jsferisa  7,^Shepherd,  3  B.  &  Aid,  696. 


I*)  Hooks  ▼.  Wasp,  6  Bing.  190 ;  Wylis  t.  PhiUips.  3  Bing. 
N.  C.  776  ;  Msekin  t.  Whalley,  1  Bins.  N.  C.  69  ;  3  Dowl  823. 

(•)  Morrison  f.  Summers  1  B.  &  Ad.  559  ;  2  Dowl.  325. 

(«)  Baldynn  t.  Richards,  2  T.  B.  511 ;  Wade  t.  Simeon,  1 C.  B. 
610;  Hoars  t.  Dickson,  7  G.  B.  164:  though  hosband  and  wife 
brought  the  second  action,  and  the  hoshana  the  first,  Lamplsy  t.  Sands^ 
1  T.  B.  684. 

(r)  Beavan  v.  Robins,  8  D.  &  B.  42. 

(•)  StUwsU  V.  Clarke,  3  £xch.  264. 

(•)  Dos  Sutton  T.  Ridffway,  6  B.  &  Aid.  523.  See  Danvsrs  ?. 
Morgan.  17  C.  B.  630. 

(!•)  Psaeook  t.  Jeffrey,  1  Taunt  426. 
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went  against  him,  brought  an  action  for  his  bill  of  costs,  the 
court  refused  to  stay  the  hitter,  till  the  costs  of  the  former 
action  were  pai(l.(*)  And  the  court  refused  to  stay  an  action 
for  libel,  when  the  plaintiff  had  failed  in  a  proceeding  bj 
criminal  information.(*)  So,  they^  refused  to  stay  an  action 
for  penalties,  the  defendant  having  been  already  sued  by 
another  pai*ty,  and  having  compounded,  the  ofienoe  not 
being  shown  to  be  the  same.(')  And,  generally,  they  refdse 
where  the  plaintiff  has  recovered  in  the  former  actic«i, 
leavbg  the  defendant  to  plead  such  recovery,(*)  though  the 
present  action  is  on  a  judgment  for  less  than  20/.(*)  Bat 
where  a  defendant  has  committed  certain  specific  damage, 
for  which  he  may  be  sued  by  several  persons,  he  may,  in  a 
clear  case,  stay  any  second  action  for  tne  same  cause.  (*).  So, 
where  several  persons  are  jointly  liable,  and  are  each  sued 
separately,  and  one  pays  the  debt  and  costs,  the  court  will 
stay  the  other  actions.  ('^  The  application  to  stay  a  second 
action  ought  to  be  made  promptly,  though,  in  ejectment, 
it  has  been  granted  after  notice  of,  and  immediately  before 
trial.  (•) 

5.  Staying  trifling  acttoni."] — ^Hie  court  will  stay  trifling 
actions  for  40s.  and  under,  as  stated  ante^  p.  463. 

6.  Staying  actions  brought  against  good  faitk,  wiAtmt 
aiUhority,  ^.] — If  an  action  is  brought  andnst  good  fidth, 
as  pendmg  a  reference,  which  was  agreed  to  be  a  stay  of 
proceedings,  the  court  or  a  judge  may  stay  the  actioa,(*) 
or  after  a  juror  has  been  withdrawn  on  the  understanding 
that  the  action  was  thereby  to  be  at  an  end,('*)  at  least 

O)  SmUh  T.  RoU,  9  Bowl.  G2. 

m  TToA/ey  V  CooA,  4  Ezeh.  611. 

(*)  Earrinyton  r.  Johnson,  Cowp.  744. 

(«)  Bo9t  T.  Jacques,  8  M.  &  W.  135 ;  Pechettr,  LaytOHy  612;  id. 
712 ;  Levenedge  ▼.  Goods,  2  DowL  141* 

{*)  7&8  Viet  c. 96, 8. 57, ante, p.596;«/o««pAT.Bttz<of^ 2D. ft L. 
835. 

J>)  Birdr.  RandaU,  I  W.  Bl.  389;  3  Barr.  1354. 
r)  Came  v.  Leigh,  6  B.  &  C.  124 ;   BaiUy  v.  Haines^  15  Q.  B. 
;  Newtonr.  Blunt,  3  C.  B.  675 ;  4  D.  &  L.  674. 
(O  Doe  Chadwick  t.  Law,  2  W.  BL  1168 ;  Doe  Green  v.  Paeber, 
2  Dowl  373 ;  2  Cr.  ft  M.  457. 

(•)  Moicati  V.  Lavson,  1  H.  ft  W.  582:  CJetoorth  v.  Pickfird^ 
7M.  ft  W.  314:  Philpoti.  ThmHpson^2D,  ft  L.  1&  SttPenmU 
V.  Walker,  12  Jane,  1856,  G.  P. 

(>•)  Harries  v.  Thomas,  2  M.  ft  W.  32:  Moseati  v.  Lawson^ 
1  H.  ft  W.  572;  Oibbew,  Ralph,  14  H.  ft  W.  804.  See  Ponfuyv. 
Watson,  24  Nov.  1855,  B.  C, 
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if  the  cue  is  clear.  (<)  Where  the  action  \b  hronght  without 
dme  authoritff^  the  court  will  sometimes  interfere  to  stay  pro- 
eeedings,  as  where  an  attorney  brings  the  action  without 
the  authority  of  the  plaintifif;(2)  or  where  an  indorser, 
httving  paid  the  note  to  the  indorsee,  sues  the  maker  in  the 
indonee^s  name  without  the  latter's  authority.  (*^  Where, 
however,  a  wife,  living  apart,  brin^  an  action  in  the 
husband's  name  for  a  trespsAi  committed  on  herself,  the 
ooort  will  not  stay  prooeedinffs,0)  but  merely  order  security 
for  costs  to  be  gi^en  to  the  husband.  (*)  It  is  the  same  as 
to  a  cestui  qtte  tnut  suing  in  the  name  of  his  trustee,  (*)  or  a 
joint  contractor  using  the  names  of  his  co-contractor8.(')  A 
demand  for  indemnity  against  costs  should  always  be  made 
before  the  application,  otherwise  the  costs  of  the  application 
ma^  be  refused. (*)  An  assignee  of  a  debt  can  sue  in  the 
assignor's  name  ;(*)  and  where  an  assignor,  who  had  assigned 
the  debt  as  a  security,  sued,  the  proper  course  seemed  to  be 
to  apply  after  judgment  to  stay  execution.  ('*)  The  court 
haa  refused  to  stay  proceedings  in  an  action  by  a  railway 
company  for  calls,  though  the  company  had  ceased  to  exist 
when  the  persons  authorizing  the  action  had  been  directors, 
as  the  circumstances  had  been  long  known  to  the  defendant, 
the  application  being  also  too  late  and  not  admitting  of  the 
directors'  appointment  being  thus  queBtioned.('^)  Where  a 
plaintiflf,  recovering  from  lunacy,  sued  his  bankers  for  a 
iMklance,  the  court  refused  to  order  the  plaintiff  to  indemnify 
the  defendants  on  their  paying  him  the  sum.(") 

7.  Actions  brought  contrary  to  rule  or  order  of  court,"] — 
**  In  case  any  action,  suit,  or  proceeding,  in  any  court  of  law 


O)  Cocker  v.  Tempest,  7  M.  &  W.  602  ;  9  Dowl.  806. 

(*)  Qeepoet,  "Attorneys." 

(*)  Coleman  t.  Beadman,  18  L.  J.  263,  C.  P. ;  7  C.  B.  871. 

(*)  Chambers  t.  Donaldson^  9  East,  471 ;  Autten  t.  Holland, 
1  B.  C.  Bep.  104. 

(*)  Morgan  t.  Thomas^  2  Dowl.  332;  Procter  r.  Brotherton, 
9  Ezch.  466.  See  Roeh  r.  Slade,  7  DowL  22,  as  to  a  wife  of  a  lunatic 
suing. 

(<)  Spieer  ▼.  Todd,  I  Dowl.  306 ;  Orchard  t.  Couistring,  6  Sc 
N.  B.  843;  Laws  t.  Bott,  16  M.  &  W.  300. 

(')  Whitehead  t.  HughcM,  2  Dowl.  258;  2  Cr.  &  K.  318. 

(•)  HurUley  ▼.  Bulwer,  6  Dowl.  633,  See  Morgan  f .  Thomas, 
2  DowL  332.    See  also  ante,  p.  866^ 

(•)  Piekford  t.  Bvrington,  4  DowL  453;  Britton  t.  Perrott, 
2  Cr.  &  M.  597. 

(M)  Sepping  v.  Nokes,  2  C.  B.  292. 

(")  Thames  Haven  Dock  Company  v.  Hall,  3  Bail.  Cos.  441. 

(U)  Hope  V.  Watson,  2  Leg.  Obe.  413;  Tidd,  K.  P.  265. 

[C.  L. — vol,  ii.]  4  X 
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or  equity,  shall  be  oommeoced,  sued,  or  prosecuted  in 
disobedience  of  any  writ  of  injunction,  rule,  or  order  of 
either  of  the  superior  courts  of  law  or  equity  at  Westmin- 
ster, or  of  any  judge  thereof,  in  any  other  coart  than  that 
by  or  in  which  such  injunction  may  have  been  issued  or  role 
or  order  made,  upon  the  production  to  any  such  other  court 
or  judge  thereof  of  such  writ  of  injunction,  rule,  or  order, 
the  said  other  court  (in  which  such  action,  suit,  or  proceed- 
ing may  be  commenced,  prosecuted,  or  taken),  or  any  judge 
thereof,  shall  stay  all  further  proceedings  contrary  to  any 
such  injunction,  rule,  or  order,  and  thenceforth  all  fbith^ 
and  subsequent  proceedings  shall  be  utterly  null  and  void 
to  all  intents  and  purposes ;  provided  always,  that  nothing 
herein  contained  shall  be  held  to  diminish,  alter,  abridge,  or 
vary  the  liability  of  any  person  or  persons  commencing, 
suing,  or  prosecuting  any  such  action,  suit,  or  proceeding, 
contrary  to  any  injunction,  rule,  or  order  of  eitner  of  the 
courts  aforesaid,  to  any  attachment,  punishment,  or  other 
proceeding  to  which  any  such  person  or  persons  are,  may, 
or  shall  be  liable  in  cases  of  contempt  of  either  of  the  courts 
aforesaid,  in  regard  to  the  commencmg,  suing,  or  prosecuting 
such  action,  smt,  or  proceeding."(0 

8.  Where  a  criminal  proceeding  or  error  is  peneKng,] — 
Where  the  plaintiff  may  bring  a  civil  action,  or  proceed 
crimintdly  on  the  same  subject  matter,  he  will  not  be  com- 
pelled to  elect  between  the  two  coiu«e8.(')  But  where  the 
plaintiff  sued  a  banker  for  money  deposited,  and  was  indicted 
m  respect  of  the  same  money,  the  action  was  stayed  till  the 
indictment  was  tried  ;(*)  yet  this  was  refused  when  the 
money  sued  for  was  won  at  play,  and  the  plaintiff  was 
indicted  for  cheating.  (*)  So,  it  was  refused  where  the  plain- 
tiff was  indicted  for  perjury  on  his  affidavit  to  hold  to  bul.(*) 
So,  where  plaintiff's  witnesses,  at  the  trial,  were  indicted 
for  perjury.("^  So,  though  the  plaintiff,  who  had  sued  for 
a  slanderous  imputation  of  felony,  had  since  been  convicted 
of  the  felony  imputed.  (') 


(»)  C.  L.  P.  Act,  1852,  s.  226. 
m  Jmies  T.  C%,  1  B.  &  P.  191. 
(«)  Deakin  i,  Praed,  4  Taont  825. 
(*)  Anon,  2  Salk.  649. 
(•)  Johmon  T.  WartUe,  3  Dowl.  660. 

(•)  Warwick  v.  Brvc€^  4  M.  A  Sel.  140 ;  12.  v.  Trtmeam^  6  B.  &  C. 
761 ;  8  D.  &  R-  690 
(• )  Symona  v.  Blake^  2  Cr.  M.  &  R.  416. 
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If  error  is  pending,  the  court  may  sometiines  ttaj  proceed- 
ings in  an  action  on  die  judgment.(0 

9.  JSffeet  of  rule  staving  proceedingg.'] — ^The  rule  staying 
prooeeomgs  prevents  tne  plaintiff  enlarging  any  other  rule 
in  the  cause, (')  or  obtaining  an  order  to  hold  to  bail,(*)  or 
taking  out  a  rule  to  discontinue, (*)  but  not  from  counter- 
manding a  notice  of  trial.  (*)  The  defendant  does  not  waiye 
a  rule  or  order  which  stays  all  proceedings  "until  the  further 
order  of  the  court,''  by  giving  notice  of  abandoning  it.(*) 


(s)  Smook  T  MaUoek,  5  A.  ft  E.  248 ;  RiMh  ▼.  Grantham  Navi- 
p0li6fi  Company,  16  IC.  ft  W.  882.  See  alio  anU,  p.  o30.  As  to 
•tSTinffmoeeediiin  against  bail,  see  ante,  p.  809. 

(*)Wyatt  ^TPrtheU,  b  Dowl.  268. 

[<)  BaU  T.  Stanley,  6M.  ft  W.  396 ;  8DowI.  344. 

«)  Mwray  t.  Si/vsr,  1  C.  B.  638 ;  8  D.  ft  L.  26. 

[•)  MuUina  t.  Ford,  2  B.  0.  Bep.  19  :  D.  &  L.  766. 

[•)  IFtteM  T.  C^^SO,  6  a  B.  246: 
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CHAPTER  XXXVIL 
SETTING  ASIDE  PROCEEDINGS. 


1.  Genenllj. 

2.  Time  for  applying. 

3.  How  application  made. 


4.  Admitting  invgalarity. 

5.  Costs. 


Generally,'] — The  grotmds  on  which  the  sereral  prooeed- 
ings  in  an  action  may  be  set  aside  have  already  been  set 
forth  in  detail  under  the  respective  titles  of  this  work.  It 
is  only  necessary  to  notice  here  the  sabject,  so  far  as  it  is 
founded  on  general  principles.  When  the  roles  of  practice 
goveminj^  the  court  haye  been  departed  from  by  eathet  of 
the  parties,  the  &ult  is  technically  described  as  either  a 
nuUity  or  an  irregularity,  the  latter  being  only  a  lighter 
degree  of  the  same  thing.  The  chief  distinction  be^reen 
them  is  that  a  nullity  cannot  be  waived  by  the  oppodte 
party,  whatever  his  conduct  may  be,  and  thon^  at 
a  considerable  distance  of  time  the  objection  is  sought 
to  be  made  available  ;('^  while  an  irregularity  always 
can  be  waived,  but  only  if  the  application  la  mwie 
promptly.  (')  Though,  however,  a  nmlity  may  be  taken 
advantage  of  at  a  greater  distance  of  time  than  an  irre- 
gularity, it  does  not  follow  that  the  party  can  set  up  this 
nullity  at  any  period,  however  remote,  and  irrespective  of 
his  own  conduct  in  the  interval.  (*)    An  iiregnlarity  generally 

(1)  Mortimer  r,  Pigwtt.  2  Dowl.  615;  CoeJu  t.  Edwords^  2I>owi 
N.  8.  56 ;  Graham  ▼.  InffUby,  5  D.  &  L.  737. 

(S)  See  HohMM  y.  Ruueil.  9  Dowi.  487;  RoberU  v.  Spurr^  8  DovL 
551. 

(*)  Thns,  if  be  expressly  agreed  to  a  writ  of  Bnmmona  being  served 
after  the  time  had  expired  for  serring  it,  he  may  be  prevented  fron 
afterwards  objecting  to  the  serrice,  CoaUi  v.  Sandy,  2  M.  &  Or.  313^ 
Hence  it  is  always  safer  to  apply  as  soon  as  possible. 
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* 

«oiuists  in  omitting  some  neoeasarj  proceeding,  as  a  notice 
to  plead  previous  to  signing  judgment  for  want  of  a  plea,  or 
a  notice  of  trial  preyious  to  trying  the  cause,  or  in  not  taking 
some  step  within  the  necessary-  time,  or  in  doing  the  thing 
in  an  informal  manner.  Sometimes  the  court  wm  set  aside 
a  proceeding  which  has  b^en  taken  contrary  to  good  faith, 
thooffh  a  step  taken  in  such  circumstances  is  not  strictly 
an  urregulanty,(*^  and  the  application  must  be  made 
promptly.  (')  It  is  in  eeneral  only  the  party  or  his  repre- 
sentatiTes  who  can  take  advantage  of  any  irregularity 
committed  by  his  opponent,  and  not  strangers  to  tne  pro- 
ceedings. 

2.  Time  far  applying  to  set  aside,"] — The  general  rule  is, 
that  *'  no  application  to  set  aside  process  or  proceedings  for 
irregularity  snail  be  allowed,  unless  made  within  a  reasonable 
time,  nor  if  the  part^  applying  has  taken  a  fresh  step  afler 
knowledge  of  the  irregularity  ;*^(^*)  and  the  rule  must  be 
complied  with,  though  the  party  is  in  prison,(*)  or  is  dead 
and  his  representatives  apply. 0  The  application  must,  in 
the  long  vacation,  be  made  to  ajudge.(*)  What  is  a  reasonable 
time,  necessarily  depends  on  the  circumstances  of  each  case. 
Takmff  a  fresh  step  is  not  the  only  mode  of  waiving  the 
irregularity.  If  there  have  been  several  irregularities,  and 
one  only  is  taken  advantage  of^  the  others  are  waived.  (') 
An  undertaking  by  an  attorney  to  appear  waives  any  irre- 
gularity in  the  writ  or  service.r*)  But  i^eein^  to  terms 
IS  no  waiver,  if  caused  by  a  mistake  of  the  jud^e  m  point  of 
law ;  (O  nor  is  asking  time  to  pay  the  debt  of  itself  a  waiver 
of  the  last  proceeding.(i«)  The  party  applying  cannot  waive 
the  irregularity  unless  he  knows  it,(")  or  has  the  means  of 

■  --  -  -  I         ,  _       _  _  -  ^^ 

O)  Smith  T.  Clarke,  2  Dowl.  218. 

{*)  Saunders  v.  Jones,  3  D.  &  L.  770. 

(»)  Bale  Pr.  136,  H.  T.  1863. 

(!I  Primrose  t.  Baddeley,  2  Bowl.  350 ;  2  Cr.  &  M.  468 ;  Davies 
V.  Watkins^  2  DowL  N.  S.  930 ;  Claridge  v.  McKensie,  5  M.  &  Qr, 
251. 

(*)  Weedon  v.  Oarcia,  2  Dowl.  N.  S.  64. 

(•)  Woodcock  T.  KUby,  4  Dowl.  730 ;  Doe  d.  Parr  v.  Roe,  1  Q.  B. 
700:  Quiltersr,  Neely,  9  Bo^l  139. 

(0  Thorpe  V.  Beer,  2  B.  &  Aid.  373. 

(•)  Anon,  1  Chitt.  R.  129;  Hom/ravY,  Kenninff,  2  Cliitt.  B.  236; 
id,  240:  Coatee r. Sandy,  9 Dowl.  381. 

(*)  WhaUey  t.  Bamett,  1  Dowl.  607;  Woodcock  v.  Kilby,  1 
M.  &  W.  41 ;  4  Dowl.  730. 

(W)  Anon,  1  Dowl.  23 ;  Bawes  v.  Knight,  I  Bing.  123. 

(»)  Cox  T.  Tullock,  2  Dowl.  47 ;  Atiderdonj.  Stirlitiy^  2  Dowl.  267; 
Herbert  j.  Darky,  4  Dowl.  726. 
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knowing  it-O)  If  the  delay  has  been  caused  bj  any 
peculianty  in  the  circumstaiioeB,  these  must  be  set  iarih 
in  the  affidaYit.(*)  Delaj  caused  bj  changing  the  attorney 
is  no  excuse  ;(*)  nor  if  caused  by  illness  of  the  deponait.(*) 
If  the  motion  is  made  in  the  court,  and  a  previous  appli- 
cation  had  been  made  unsuccessfully  to  a  judge  at  cfaambefs, 
this  fiict  should  be  stated  in  the  affidaYit.(*)  A  party  is 
not  prevented  from  applying,  though  the  costs  have  been 
taxed  and  paid ;  thus,  where  a  mistake  had  been  made  in 
the  declaration  and  particulars,  these  were  allowed  to  be 
set  aside  after  the  costs  had  been  taxed  and  paid.(*) 


3.  How  application  made^ — Inordinary  and  dear 
the  application  should  be  made  to  a  judge  instead  of  to  the 
court ;  and  even  in  more  doubtftd  cases,  especially  if  die 
^  reasonable  ^  time  must  elapse,  before  the  application  can 
be  made  to  the  court.  (')  If  the  judge  refuse  the 
application,  the*  party  may  then  appeal  to  the  court ; 
and  this  should  be  done  within  the  first  four  days  of 
the  ensuing  term.  The  court  will  take  for  granted  in  such 
cases  that  the  application  was  made  to  the  pudge  in  proper 
time,(*)  and  where  otherwise  the  application  to  the  court 
would  be  too  late,  the  rule  should  be  drawn  up  upon  reading 
an  affidavit  of  that  fact,(*)  it  being  insufficient  for  the  judge 
to  certify  the  same  in  court.  (^*)  Though  the  judge  refuses 
to  give  time  to  apply  to  the  court,  the  party  will  not  beheld 
to  waive  any  necessary  steps  that  may  be  taken  in  the  mean- 
time. ('^  The  application  must  be  directed  at  the  first 
irregularity  committed  ;  thus,  if  a  writ  is  irregular,  but  the 
service  regular,  the  application  should  be  to  set  aside  the 

P)  Esdaile  ▼.  Davit,  6  Dowl.  465 ;  Farber  y.  French^  5  N.  ft  M. 
658. 

(«)  Ihid.;  Orton  T.  France,  4  Dowl.  598. 

(»)  Golding  ▼.  Scarborough,  2  H.  ft  W.  94. 

(*)  Orton  T.  France,  4  DowL  598. 

C)  Sugars  T  Concanen,  5  M.  &  W.  30 ;  7  DowL  391 ;  Oarm  ▼. 
Toe,  7  M.  &  W.  142. 

(0)  Emery  y.  Webster,  9  Ezch.  242;  Cannon  t.  Reynolds,  5  £.  &  E 
301. 

(')  TTooefaocA  T.  iTOfty,  4  Dowl.  739:  2>o«(i.  Parr  T.JRte,  10.6. 
700. 

(*)  Lane  ▼.  Nevman,  1  B.  C.  Kep.  93. 

(»)  Sugars  t.  Coneanen,  3  M.  &  W.  30 ;  7  DowL  391, 

( >•)  Goren  r.  Tute,  7  M.  ft  W.  142. 

(")  Woodcock  Y.Kilby,  1 M.  ft  W.  41 ;  BeOotH  y.  BareOe,  4  DoyI. 
719 ;  Tory  y.  Sieuene,  6  DowL  275. 
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writ.O)  Hence  the  rule  should  correctly  state  the  proceed- 
ing to  be  Bet  aside,  and  it  will  be  discharged,  if  it  seek,  fbr 
instance,  to  set  aside  the  writ  instead  of  the  service,  (*)  or  to 
set  aside  the  copy  instead  of  the  copj  and  service.  (M  *^  Where 
a  nunmons  is  oDtained  to  set  aside  proceedings  for  irregu- 
larity, the  several  objections  intended  to  be  insisted  upon  shall 
be  stated  therein."(0  Also  *^  where  a  rule  to  show  cause  is  ob- 
tained to  set  aside  an  award  or  annuity,  the  several  objections 
thereto  intended  to  be  insisted  upon  at  the  time  of  moving  to 
make  such  rule  absolute  shall  be  stated  in  the  rule  to  show 
cause."(0  The  rule  will  not  be  a  stay  of  proceedings,  unless 
it  so  order,  until  it  is  made  absolute ;  and  if  it  so  order,  there 
must  have  been  a  two-days'  notice  previous  to  the  applica- 
tion. (*)  The  rule  should  also  ask  for  the  costs.  There  should 
be  an  affidavit  on  making  the  application,  annexing,  if  neces- 
ary,  a  copy  of  the  process  or  document  stated  to  be  irregular, 
in  order  to  make  the  objection  more  distinct.  Thus,  an  affida- 
vit to  set  aside  a  judgment  on  a  cognovit  should  state  the  error 
in  the  accounts ',(')  to  set  aside  an  interlocutory  judgment,  it 
must  state  judgment  has  been  signed ;  (*)  to  set  aside  pro- 
ceedings for  want  of  being  served  with  process,  it  should  snow 
he  is  defendant,  and  that  the  process  never  came  to  his  know- 
ledge. (*)  It  seems  the  defendant  in  his  affidavit  need  not 
swear  to  merits.(>«])  If  the  case  is  doubtful,  the  court  may 
refuse  the  application  and  leave  the  party  to  bring  error,  if 
the  irregularity  form  an  error  on  the  record ;(»»)  and  in  some 
cases,  as  on  setting  aside  a  judgment,  the  court  impose  terms, 
so  as  to  prevent  the  defendant  bringing  an  action.  (<*) 

4.  Admitting  the  irreffidarity,'] — ^Where  the  party  com- 
mitting the  uregularity  discovers  it,  and  wi^es  to  avoid  the 


(»j  EdtoarcU  v.  Danks,  4  Dowl  357 ;    Hardwieke  y.   Wardle,  4 
D.  Sl  L.  739 ;  Chapman  v.  B«cka  3  D.  &  L.  350. 
(»)  Hugaitt  ▼.  Parkin,  1  Bing.  65. 

(»)  Hally.  Beddington,  5  M.  &  W.  605 ;  Croto  v.  Field,  8  DowL 
231 ;  Kenny  v.  Bukop,  9  Dowl.  57. 
""  Rule  Pr.  136,  H.  T.  1853. 

Rale  Pr.  169,  H.  T.  1853. 

Rule  Pr.  160,  H.  T.  1853. 

Pready  ▼.  LoveU,  4  Dowl.  671. 

Clauey  v.  Drayton,  8  Dowl.  184. 

t*^^  ^^*Ta^'  ^rown,  8Sc.  N.  R.  219;   Stefiemw  v.  Thorn, 
13  Al.  &  W.  149. 

(!•)  WilUams  T.  WiUianu,  2  C.  M.  R.  473 ;  Claridge  v.  UcKenzie 
5  M.  &  Gr.  251 ;  2  Dowl.  N.  S.  898.  ^       ^uci^zte, 

(")   Walker  r.  Needham,  1  Dowl.  N.  8.  220. 
(««)  Pearee  v.  Chaplin,  10  Jur.  966. 
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expense  of  the  other  party  applying  to  set  aside,  he  may 
serve  a  notice  on  such  opponent  to  this  effect,  and  offering 
to  pay  all  expenses  caused  by  the  irregularity.  If  this  offer 
is  refused,  the  opponent  will  be  made  to  fiay  all  costs  of 
making  the  rule  absolute  subsequent  to  the  offer. (>} 

6.  Costs,'] — If  the  rule  is  made  absolute  and  costs  are 
asked  by  the  rule,  it  is  generally  made  absolute  with  costs  ;(*) 
if  the  rule  is  moved  without  costs,  it  is  made  absolute  with 
or  without  costs  according  to  circumstances.  (')  Thus,  if 
the  application  should  have  been  made  at  chambers,  the  rule 
will  generally  be  made  absolute  without  costs.(*)  ^^  In  aU 
cases  where  a  rule  is  obtained  to  show  cause  why  proceedings 
should  not  be  set  aside  for  irregularity  with  costs,  and  sudi 
rule  b  afterwards  dischtu*ged  generally,  without  any  special 
direction  upon  the  matter  of  costs,  it  is  to  be  underst(K>d  as 
discharged  with  costs."(0  -^  i^^S^  &t  chambers  gives  oosta 
in  the  same  way  as  the  court,  and  if  he  refuse  costs,  the 
party  cannot  thereafter  apply  to  the  court  for  those  costs.  (') 
If  the  party  on  obtaining  a  rule  absolute  refuse  to  consent 
to  bring  no  action,  he  will  seldom  be  allowed  costs.  If 
the  costs  are  not  allowed  on  making  the  rule  absolute,  they 
cannot  be  recovered  as  damages  in  an  action  brought  in 
respect  of  the  irregularity.  (')  The  costs  must  be  paid  to 
the  party  alone  who  obtams  the  rule,  if  he  is  one  of  several 
defendants. (")  If  a  judge  set  aside  an  irregular  judgment, 
signed  by  the  plaintiff,  with  costs,  he  has  power  to  stay  pro- 
ceedings till  such  costs  are  paid,(*)  and  will  do  so,  unless 
the  defendant  issue  an  attachment  for  the  costs  and  take  the 
plaintiff  thereupon. 

(1)  BrUcowe  v.  Beckett,  4  M.  &  B.  100;   HaUon  v.  Sioekmff^ 
I  Cr.  &  J.  60. 
(s)  Tilley  v.  Henley,  I  Chitt  B.  136;  Edwards  i.  JDanks,  4  Dovl. 

357. 

(s)  Ibid.;  Anon,  iGhitt  B.  390;  Duneomber.  CWip,  2DowL  5  ; 
Re  Morrison,  8  Dowl.  94. 

[«)  White  T.  FeUham,  16  L.  J.  14,  C.  P. ;  3  a  B.  658. 

;»)  Bale  Pr.  137,  H.  T.  1863. 

r>)  Daw  V.  Brown,  1  Sc,  384 ;  Doe  Prescott  v.  Kbe,  1  Dowl. 
274;  2M.&SC119. 

'J)  Loton  T.  Devereux,  3  B.  &  Ad.  343. 

r>)  Showier  t.  Stokes,  2  D.  &  L.  2. 

[•)  Wenham  j,  Downes,  5  N.  &  M.  244. 
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CHAPTEB  XXXVIII. 
DEATH  OP  A  PABTY  DUBINQ  ACTION. 


fti 


Thx  death  of  a  plaintiff  or  defendant  shall  not  cause  the 
action  to  abate,  but  it  may  be  continued  as  hereinafter 

mentioned.'*(0 

Death  of  one  or  moreplatntiffs  or  defendants,!^ — **  If  there 
be  two  or  more  plaintiffs  or  defendants,  and  one  or  more  of 
them  should  die,  if  the  cause  of  such  action  shall  survive  to 
the  suryiving  plaintiff  or  plaintiffi,  orasainst  the  surriving 
defendant  or  defendants,  the  action  shall  not  be  thereby 
•bated ;  but  such  death  being  suggested  upon  the  record,  the 
action  shall  proceed  at  the  suit  of  the  suryivinj?  plaintiff  or 
^aintiffi  agamst  the  surviving  defendant  or  detendant8.*'(*) 
llie  death  of  the  wife  abates  an  action  brousht  by  her  and 
her  husband  for  a  debt  due  to  her  dum  sola,(^ 

Death  of  sole  plaintijf.'\ — "  In  case  of  the  death  of  a  sole 
plaintiff  or  sole  survivmg  plaintiff,  the  legal  representative 
of  such  plaintiff  may,  by  leave  of  the  court  or  a  judge,  enter 
a  flugjjestion  of  the  death,  and  that  he  is  such  legal  repre- 
sentative, and  the  action  shall  thereupon  proceed,  and  if 
foch  suggestion  be  made  before  the  trial,  tne  truth  of  the 
suggestion  shall  be  tried  thereat,  together  with  the  title  of 
deceased  plaintiff,  and  such  judsment  shall  follow  upon  the 
verdict  in  fiivour  of  or  against  the  person  making  such  sug- 
gertion.'Y*) 


C.  L.  P.  Act,  1852,  8.  135. 
Ibid,  s.  136. 

Cheeehiy.  Poim//,  6  B.  &  C.  253 :  9D.&B.243. 
[«)  0.  L.  P.  Act,  1862,  •«  137. 
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Fwm  of  Affidavit  to  obUdn  Leave. 

iTkle  o/eomi  ami  eawe.] 

I,  E.  F.,  of  ,  mak»  oath  and  nj — 

1,  2,  3.  [StaUihiBsiagt  o/ike  eamm  tkorii^  «m2  daoCA  oj 

4.  That  the  said  A.  B^  bj  his  last  will  and  taatam^t,  appointed  ma 

theexacator  thereof,  and  that  I  dalj  prored  the  same  on  the  , 

and  therebj  became  his  legal  rspnseatatiTe  [or,  that  the  said  A.  B. 

died  intestate,  and  that  on  letters  of  administntion  of  his  goods 

and  chattels  were  dnlj  granted  to  me  bj  ,  and  I  tfaer^j  bacsme 

the  said  A.  B.'s  legal  representatiTe.] 

DeaHi  of  sole  defendant  J\ — ^''In  case  of  the  death  of  a  sole 
defendant,  or  sole  surviving  defendant,  where  the  action 
8arvive8,(>)  the  plaintiff  may  make  a  suggestion,  either  in 
an^  of  the  pleadings,  if  the  cause  has  not  arrived  at  issue, 
orm  a  copy  of  the  issue,  if  it  has  so  arrived,  of  the  deadi, 
and  that  a  person  named  therein  is  the  executor  or  adminis- 
trator of  the  deceased,  and  may  thereupon  serve  such 
executor  or  administrator  with  a  copy  of  the  writ  and  su^ 
gestion,  and  with  a  notice,  signed  by  the  plaintiff  or  his 
attorney,  requiring  such  executor  or  administrator  to  appear 
within  eight  days  after  service  of  the  notice,  induaive  of  the 
day  of  such  service,  and  that  in  default  of  his  so  doing  the 
plaintiff  may  sign  judgment  against  him  as  such  executor  or 
administrator,  and  the  same  proceedings  may  be  had  and 
taken  in  case  of  non-appearance,  after  such  notice,  as  upon  a 
writ  against  such  executor  or  administrator  in  resj^ect  of  the 
cause  for  which  the  action  was  brouffht;  and  m  case  no 
pleadings  have  taken  place  before  the  death,  the  suggestion 
shall  form  part  of  the  declaration,  and  the  declaration  and 
suggestion  may  be  served  together,  and  the  new  defendant 
■hS  jM^  thereto  at  the  same  time;    and  in  case  the 

euntm  shall  have  declared,  but  the  defendant  shall  not 
ve  pleaded  before  the  death,  the  new  defendant  shaO 
plead  at  the  same  time  to  the  declaration  and  suggestion, 
and  in  case  the  defendant  shall  have  pleaded  before  the 
death,  the  new  defendant  shall  be  at  liberlnr  to  plead  to  the 
suggestion  (mly  by  way  of  denial,  or  such  plea  as  may  be 
^propriate  to  and  rendered  necessary  by  his  character  of 
executor  or  administrator,  unless  by  leave  of  the  court  or  a 
judge,  he  should  be  permitted  to  plead  fresh  matter  in 
answer  to  the  declaration ;  and  in  case  the  defendant  shall 
have  pleaded  before  the  death,  but  the  pleadings  shall  not 


{})  See  as  to  right  of  action  suninng,  on^e,  p.  651. 
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hare  arriTed  at  issue,  the  new  defendant,  besides  pleading 
to  the  suggestion,  shall  continue  the  pleading  to  issue  in  the 
same  manner  as  the  deceased  might  have  done,  and  the 
pleadings  upon  the  declaration  and  the  pleadings  upon  the 
su^estion  shall  be  tried  together;  and  m  case  the  pkintiff 
shafi  recover,  he  shall  be  entitled  to  the  like  judgment  in 
respect  of  the  debt  or  sum  sought  to  be  recovered  ;  and  in 
respect  of  the  costs  prior  to  the  suggestion,  and  in  respect  of 
the  costs  of  the  suf^estion,  and  Bubsequent  thereto,  he  shall 
be  entitled  to  the  like  judgment  as  m  an  action  originally 
commenced  against  the  executor  or  administrator /'(*J  This 
section  puts  the  executor  or  administrator  in  the  same 
pootioD  as  if  he  had  been  the  original  defendant;  and, 
therefore,  if  the  plaintiff  discontinue  after  the  suggestion, 
he  wiU  be  allowed  to  do  so  only  on  payment  of  all  the  costs 
of  the  cause.  (') 

Fcfrm  of  Suggestion  of  Death  of  one  of  several  FlakUiffs, 

Aod  bereapoD,  that  is  to  say,  on  the  ,  the  said  A.  B. 

suggests  and  gires  the  ooait  here  to  anderstand  and  be  informed,  that 
[sfter  the  isaoiog  of  the  said  writ,  oTf  after  the  plaiotifb  declared  as 
ftforesaid,  oTfOi  the  eate  may  &e],  the  said  £.  F.  died.  Therefore,  let 
DO  further  proceedings  be  had  in  this  cause  at  the  soit  of  the  said 
E.F. 

Form  of  Suggestion  of  Death  of  one  of  several  Defendants. 

And  the  said  A.  B.  suggests  and  gites  the  court  here  to  under- 

ttaod  and  be  informed,  that  after,  &c.,  the  said  G.  H.  died.  Therefore, 
let  aU  farther  proceedings  in  this  cause  against  the  said  G.  H.  be 
stayed. 

Form  of  Suggestion  of  Deaih  of  sole  Plaintiff. 

And  hereupon,  on  ,  comes  E.  F.,  by  the  said  P.  A,,  his 

attorney,  and  by  leave  of  the  Honourable  Mr.  Justice  ,  suggests 

and  gives  the  court  here  to  understand  and  be  informed  that  after,  &&, 
the  Mid  A.  B.  died,  and  that  he,  the  said  £.  F.,  is  the  executor  of  his 
last  win  and  testament,  [or  is  administrator  of  all  and  singular  the 
goods  and  chattels  which  were  of  the  said  A.  B.  at  the  time  of  hia 
death,  who  died  intestate,  j 

Form  of  Suggestion  of  Death  of  sole  Defendant, 

[7%e  form  it  nmilar^  and  add,  that  the  eante  qf  action  eurvises 
agaimat  hU  personal  represmtoHvei^ 

(»)  C.  L.  P.  Act,  1862,  s.  138. 
(S)  BengSY,  Swaine,  16  C.  B.  78i. 
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Ptnui  of  Notice  requiring  Representative  of  Defendant  to 

appear. 

Take  notice  that  I,  [or  A.  B.]  commeDced  an  actioQ  against  C  D^ 
rinoe  deonaed,  by  a  writ  of  sammoos  Lssaed  oat  of  ,  tested 

on  ,  and  that  the  docoment  hereto  annexed,  marked  A,  is  &  true 

oop7  of  that  writ,  and  that  proce^iings  in  that  action  were  dnhr  taken 
against  the  said  C.  D.,  and  that  I  have  entered  a  snggeation  on  the 
aaid  proceedings  of  the  death  of  the  said  C.  D^  and  that  yon  are 
executor,  &c  [or  adminiatrator,  &c.],  and  a  copy  of  the  snggntim 
made  therein  is  hereunto  annexed,  niArked  B.  And  further  take 
notice,  that  yon  are  reqaired,  within  eight  days  after  serriee  of  this 
notice,  induaiTe  of  the  day  of  such  senrice,  to  appear  or  canse  an 
appearance  to  be  entered  for  you  in  the  said  oonrt  to  the  said  actkn. 
And  that  in  default  of  your  ao  doing,  the  said  G.  D.  may  sign  judg- 
ment against  yon  as  such  [executor]  as  afiorasaid         Dated.  &a 

To  G.  H.  A.  B.  of  . 

Death  between  verdict  and  judgment.'] — ^^The  death  of  eiUier 
party,  between  the  Terdict  and  the  judgment,  shall  not  here- 
after be  alleged  for  error,  so  as  such  judgment  be  entered 
wiithin  two  terms  after  such  verdict/ '0  A  jndgxnent 
8o  entered  up  binds  the  lands  in  the  hands  of  the  heir.(') 
The  statute  does  not  apply  to  a  nonsuit  ;(*)  and  if  the 
defendant  is  delated  by  tne  plaintiff  seeking  to  set  aside  the 
nonsuit,  the  action  aoes  not  abate.  (*)  An  infbztnadon 
at  the  suit  of  the  Crown  does  not  so  abate.  (*)  The  statute 
applies  to  all  personal  actions  for  costs  as  well  as  for  con- 
tracts, (*)  but  not  to  the  death  of  a  party  before  the  sittings 
or  a88izes,(0  though  it  does,  if  the  deaw  is  after  the  first 
day  of  the  assizes  or  sittings.  (*)  If  the  judmnent  be  entered 
up  within  the  two  terms,  it  has  the  same  effect  as  if  entoed 
up  during  the  life  of  the  deceased  party.  (*)  Where,  at  the 
trial,  a  verdict  was  taken  subject  to  a  r^erence,  the  two 
terms  counted  from  the  complete  verdict,  viz.,  the  date  of  the 
award.  (^®)    Though  the  statute  requires  the  judgment  to  be 

[»)  C.  L.  P.  Act,  1862,  B,  139  ;  17  Car.  2,  c  8,  a.  1. 

^'  Saunders  T.  McGotoan,  12  M.  &  W.  221 :  8  D.  ft  L.  40-5. 


Doiobigain  t.  Harrison^  10  B.  ft  G.  480. 
BuU  Y.  Price,  6  M.  ft  P.  413 ;  7  Bins.  237. 
Attamey'General  r.  Bticklev,  Park,  264. 
Palmer  v.  Cohen,  2  B.  &  Aid.  966. 


(')  Taylor  r.  florrw,  3  B.  ft  P.  549. 
(•)  Anon.  1  Salk.  8:7  T.  R.  82;  Jacohe  T.  Minkoni,  7  T.  B.  Si ; 
Johnson  ▼.  Bridge,  8  DowL  207. 


(•)  Freeman  v.  Rosher,  13  Q.  B.  78a 
(>•)  HeaihooU  y.  Wing,  11  Esoh.  355. 
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entered  up  within  two  terms,  the  court  is  not  fettered  bj 
that  statute  in  its  iurisdiction  to  enter  judgment  nuiic  pro 
tune  in  a  fit  ca8e.(^)  But  it  is  quite  settled  that  the  court 
will  not  allow  judgment  to  be  entered  up  nunc  pro  tunc, 
except  the  delay  is  occasioned  bj  the  act  of  the  court.  (*) 
The  judpnent  need  not  be  actually  entered  on  the  roll,  but 
need  onJy  be  signed  within  the  two  terms.  (') 

Death  after  interlocutory  and  before  final  judgment.1 —  "K 
the  plaintiff  in  any  action  happen  to  die  afler  an  interlocu- 
tory judgment  and  before  a  final  judgment  obtained  therein, 
the  said  action  shall  not  abate  by  reason  thereof,  if  such 
action  might  be  originally  prosecuted  or  maintained  by  the 
execntor  or  administrator  of  such  plaintiff;  and  if  the 
defendant  die  after  such  interlocutory  judgment  and  before 
final  judgment  therdn  obtained,  the  said  action  shall  not 
abate  if  such  action  might  be  originally  prosecuted  or  main- 
tained against  the  executor  or  administrator  of  such  defen- 
dant ;  and  the  plaintiff,  or  if  he  be  dead  after  such  inter- 
locutory judgment,  his  executors  or  administrators,  shall 
and  may  have  a  writ  of  revivor,  in  the  form  contained  in  the 
schedule  (A.)  to  this  act  annexed,  marked  No.  9,  or  to  the 
Uke  eflect,  against  the  defendant,  if  living  after  such  inter- 
locutory judgment,  or  if  he  be  dead,  then  against  his 
executors  or  administrators,  to  show  cause  why  damages  in 
such  action  should  not  be  assessed  and  recovered  by  him  or 
them ;  and  if  such  defendant,  his  executors  or  administra- 
tors, shall  appear  at  the  return  of  such  writ,  and  not  show  or 
allure  any  matter  sufficient  to  arrest  the  final  judgment,  or 
shaU  make  default,  a  writ  of  inquiry  of  damages  shall  be 
thereupon  awarded,  or  the  amount,  for  which  final  judg- 
ment is  to  be  signed,  shall  be  referred  to  one  of  the  Masters,  as 
hereinbefore  provided ;  and  upon  the  return  of  the  writ,  or 
delivery  of  the  order  with  the  amount  indorsed  thereon  to 
the  plamtiff,  his  executors  or  administrators,  judgment  final 
shall  be  given  for  the  said  plaintiff,  his  executors  or  adminis- 
trators prosecuting  such  writ  of  revivor  against  such  defen- 
dant, his  executors  or  administrators  respectively.^X*) 

Form  of  Writ  of  Revivor.    (Schedule  A.  No.  9.) 
ViciOBiA,  by  the  graoe  of  God,  &o.,  toE.  F.  of  ,  greeting: 

(1)  Evans  T.  Beet,  12  A.  &  E.  167. 

(*)  Freman  t.  Tranahy  12  C.  B.  406. 

(*)  HelU  V.  Baker,  1  Sid.  386  ;   iVebb  y.  SpurrelL  Barnes,  261. 

{*)  C.  L.  P.  Act,  1852,  8. 14a 

[C.  L, — TOl.  ii.]  4  T 
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We  command  joa  that,  within  «ght  dajB  after  the  serrice  of  this  writ 
upon  joQ,  inclnidye  of  the  day  of  such  sefvice,  70a  appear  in  oar  eoorf 
of  ,  to  show  catne  why  A.  B.  [^or  C.  D.,  aa  ezeeator  of  the  lart 

will  and  testament  of  the  aud  A.  B.  deceased,  crat  the  com  Myi*] 
ahonld  not  have  execation  agrainatjou  lifagoiMia  npreMniative,  hert 
insert f  as  ezecntor  of  the  last  will  and  testament  of  deceaiedr 

or  as  the  caee  may  ftej,  of  a  judgment  wberebj  the  said  A.  B.  [or  a« 
the  ease  may  6e],  on  the  day  of  ,  in  the  said  court  reoomd 

against  you  [or  as  the  case  may  be^j  £  ;  and  take  notice, 

that  in  default  of  your  so  doing  the  said  A.  B.  [or  as  ike  cast  waif 
fte]  may  proceed  to  execution. 

Witness,  &c. 

Compelling  contitiuance  or  alandonment  of  action  in  eate 
of  deaOi."] — "  Where  an  action  would,  but  for  the  provisioBS 
of  the  Common  Law  Procedure  Act,  1852,  have  abated  by 
reason  of  the  death  of  either  party,  and  in  which  the  pro- 
ceedings may  be  revived  and  continued  under  that  act,  the 
defendiant  or  person  against  whom  the  action  may  be  so 
continued  may  apply  by  summons  to  compel  the  plaintifi^  or 
person  entitled  to  proceed  with  the  action  in  the  room  of 
the  plaintiff,  to  proceed  according  to  the  provisioiis  of  the  said 
act,  within  such  time  as  the  jndse  shall  order;  and  in 
default  of  such  proceeding,  the  defendant,  or  other  person 
against  whom  the  action  may  be  bo  continued  as  aforesaid, 
shall  be  entitled  to  enter  a  suggestion  of  such  default,  and 
of  the  representative  character  of  the  person  by  or  against 
whom  the  action  may  be  proceeded  with,  as  the  case  maybe, 
and  to  have  judgment  for  the  costs  of  the  action  and  sagSKSr 
tion  affainst  the  plaintiff,  or  against  the  person  entitled  to 
proce^  in  his  room,  as  the  case  may  be,  and,  in  the  latter 
case,  to  be  levied  of  the  goods  of  the  testator  or  intestate."(^) 

Form  of  Suggestion  of  FlainHff^s  Default  to  Proceed. 

And  now,  on  ,  E.  F.  suggests  and  gives  the  court  here  to 

understand  and  be  informed,, that  the  defendant  died  after,  &c.,sod 
that  (recite  judge's  order),  and  the  said  £.  F.  further  suggests^  sad 
gives  the  court  here  to  understand  and  be  informed  that  the  plaintiiT 
did  not,  pursuant  to  the  said  order,  within  ,  or  at  any  other  tim^ 

after  the  making  of  the  said  order,  proceed  with  the  actioo  parsoaot  to 
the  provisions  of  the  Common  Law  Procedure  Act,  1 859,  aad  therein  made 
default,  and  that  the  said  £.  F.  is  executor  of  the  last  will  and  tesU- 
ment  of  the  defendant.    And  the  said  £.  F.  prays  judgment  for  tbe 


(0  C.  L.  F.  Aet,  1864,  s.  92. 
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costs  i»f  this  action  and  of  the  sud  sn^cgestion.  Therefore  it  is  con- 
sidered that  the  said  E.  F.  do  recover  against  the  plaintiff  £  ,  for 
the  costs  of  the  defence  to  this  action  and  of  the  said  saggestion. 

Deaih  after  Jinal  judgment,'] — ^The  party  mugt  reWye  the 
judgment,  see  post,  **  IleyiTor.'' 

Deathpendmg  error,"] — See  ante,  p.  560, 

Death  during  execution.]— See  aaid,  pp.  570  a&d  730. 


4r2 
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CHAPTER  XXXIX. 

REVIVOR  AND  SCIRE  FACIAS. 

1.  Rbtitor. 

When  necessary  by  lapse  oftimeJ] — "During  the  lives  of  the 
parties  to  a  judgment,  or  those  of  them  dunng  whose  lives 
execution  may  at  present  issue  within  a  year  and  a  day 
without  a  scire  facias^  and  within  six  years  from  the  recovery 
of  the  judgment,  execution  may  issue  without  a  revival  of 
the  judgment."(0  '^^^  &ct  apphes  to  all  judgments  less  than 
^rix  years  old  at  the  time  the  act  came  into  operation.O 
Though,  however,  the  judgment  is  more  than  six  years  old, 
it  is  not  necessary  to  revive  it,  if  it  was  a  judgment  for  the 
Queen  ;(0  nor  if  the  defendant  has  agreed  to  dispense  with 
revivor, («)  even  by  parol  ;(*)  nor  if  the  plaintiff  has  been 
prevented  by  proceedings  in  error,  (•)  or  by  inj  unction, (") 
or  by  an  agreement  to  that  effect, (•)  nor  if  the  judgment 
was  signed  on  a  warrant  of  attorney  given  by  an  insolvent 
pursuant  to  1  &  2  Yic^.  c.  110,  s.  17  ;  nor,  it  seems,  if  the 
execution  is  on  a  rule  of  court  under  1  &  2  Vict.  c.  110, 
8.  18.(») 


(0  C.  L.  P.  Act,  1852,  B.  128. 

(s)  Boodle  ▼.  DavM,  8  Exch.  351. 

(*)  Anofi.  2  Salk.  603 ;  Burr  y.  AUwood,  I  Lord  Raym.  328. 

(«)  Tripp  ▼.  Stanley ,  5  D.  &  L.  262;  Harmer  t.  Jo&nwn^ 
14  M.  &  W.  336;  3  D.  &  L.  38;  Cooper  t.  Norton,  16  L.  J.  364. 
Q.  B. 

(»)  Morgan  r.  Burgees,  1  Dowl.  N.  S.  850. 

(•)  Winter  t.  Lightbound,  1  Str.  301 ;  Booth  t.  Booth,  6  Mod. 
288 ;  Adams  t.  Savage,  3  Salk.  321. 


(0  lb. ;  Michel  v.  Cue,  2  Barr.  660. 


Ibid. ;   HUcock  ▼.  Kemp,  5  N.  ft  M.  113;   3  A.  &  E.  676; 
Morris  t.  Jones,  2.  B.  &  C.  242 ;  Dillon  t.  Broum,  6  Mod.  14. 
(•)  Spooner  r.  Payw,  17  L.  J.  68,  Q.  B. 
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If  the  writ  of  execution  is  sued  out  daring  the  sx  years, 
««TiTor  is  not  necessary,  though  it  be  executed  after  the  six 
years, (*)  and  it  is  no  objection  to  reviving  the  judgment, 
that  a  writ  of  JL  fa,  ahready  issued  might  have  been 
renewed.  (')  If  the  execution  is  sued  out  after  the  six  years 
withoat  reviTing  the  judgment,  an  appUcation  must  be 
nubde  to  the  court  or  a  judge  to  set  it  aside,  (*)  which  has 
been  allowed  five  months  afterwards ;  (*)  or  the  omission  to 
^revive  may  be  alleged  for  error.(') 

The  judgment  cannot  be  reviv^  after  twenty  years  from 
the  time  when  there  was  some  person  capable  of  giving  a 
discharge, (*)  unless  part  of  the  principal  or  interest  has  in 
die  mean  time  been  paid  or  acknowledged.  (') 

When  necessary  by  death  ofpartiesJ] — ^Where  the  plaintiif 
or  defendant  dies  alter  final  judgment,  it  must  be  revived 
b^  or  against  their  personal  representatives  before  execu- 
tion can  issue. (*)  Yet  the  writ  of  execution,  if  sued  out 
during  life,  may  be  executed  by  the  sherifi*  after  the  death  of 
either  party,  (*)  and  the  proceeds  paid  either  to  the  executor 
or  administrator,  or  into  court.{^*)  Where,  after  the  judg- 
ment is  revived,  the  defendant  dies  before  execution,  the 
Judjg;ment  must  be  revived  against  his  executors  before  the 
pbuntifiT  can  have  execution.  (")  The  writ  of  revivor  must 
be  in  the  names  of  all  the  executors  of  the  plain tifi'.(^')  If 
the  representative  is  a  fetne  covert^  the  writ  of  revivor  must 


(1)  Franklmi.  Bod^kinaon,  3  D.  &  L.  654. 

(S)  Bolmes  v.  Newlanda,  5  Q.  B.  634. 

(*)  Poland  V.  Newman^  6  M.  &  Sel.  179.  Such  execution  is  not 
void  bat  Toidable  only,  Blanchenay  v.  Burt^  4  Q.  B.  707 ;  ShirUu  v. 
Wright,  1  Salk.  273;  Reynolds  ▼.  Martin,  IQ.&D.  157. 

(«>  GoodiUU  MwrreU  y.  BadtUU,  9  Dowl.  1009. 

(*)  Tbid.  ;  Mortimer  y.  Piggoit,  4  A.  &  £.  363,  n. ;  2  Dowl.  615. 

(•)  3  &  4  WilL  4,  0.  27,  s.  40. 


(0  Thomas  y.  WiUiamt,  3  Dowl.  655. 


Saond.  219  e,  f;  2  Sannd.  6, 72  o ;  Bac.  Abr.  '*  aci.fa."  c.  5; 
2  Saimd.  9  a,  n  9.  An  administrator  de  bonis  non  must  reviye  the 
original  judgment,  Trevanion  y.  Laurence,  2  Lord  Eaym.  1049 ; 
Clerk  V.  H^tthert,  ibid,  1072 ;  1  Salk.  323.  An  executor  on  comini? 
of  age  must  reyiye  the  judgment  obtained  by  the  administrator  </u« 
rante  minori  teiaie,  Beafmmd  y.  Long^  Cro.  Car.  227 ;  HatUm  v. 
Mascatt,  1  Ley.  181 ;  Bol.  Abr. 

(•)  Cleeve  y.  Beer,  Cro.  Car.  459 ;  Harrison  y.  Bowdsn.  1  Sid.  29 : 
Oerk  V.  WUhers,  1  Salk.  322. 

(»)  Clerk  y.  Wtthers,  2  Lord  Ravm.  1073. 

(»)  Barduiy  v.  Barry,  2  Salk.  593. 

(»)  ScoU  y.  Brinnt,  6  N.  &  M.  381 ;  2  H.  &  W.  54. 

4  Y  3 
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be  in  the  joint  names  of  the  wife  and  hoBband  ;  and  if  the 
{>tirsonal  representative  is  a  bankrupt,  he  proceeds  or  is  pro- 
couded  ngouist  as  other  peTsons.  If  the  deceased  has  left 
Innds,  then  the  judgment  may  be  recovered  against  the  heir 
or  teiTe- tenants  in  the  event  of  the  execution  against  the 
pergonal  representatives  proving  fruitles8.(*} 

Where  the  plaintiff  or  defendant  dies  between  verdict  and 
ju«l<£ment,  or  between  interlocutory  and  final  jodgmentf  or 
wiiere  one  of  several  pkintifik  or  defendants  dies  after  jadg- 
iiu'iit,  see  ante,  p.  1058,  1059. 

When  necessary  by  marriage  of  female  plaintiff  or  defen* 
(/(int.'] — See  ante,  p.  649. 

Bankruptcy  or  insolvency  of  party."] — ^If  a  party  obtaining 
interlocutory  judgment  become  bankrupt  before  final  judg- 
iixont,  the  assignees  may  revive  the  judgment.^*)  Hie  title 
of  the  assignees  need  only  be  stated  generally  m  the  writ  ol' 
revivor. 

How  judgment  revived,'] — "  In  cases  where  it  shall  become 
necessary  to  revive  a  judgment  by  reason  either  of  lapse  of 
time,  or  of  a  change,  by  death  or  otherwise,  of  the  muties 
entitled  or  liable  to  execution,  the  party  aUeging  himself 
to  be  entitled  to  execution  may  eitlier  sue  out  a  writ  of 
revivor  in  the  form  hereinafter  mentioned,  or  apply  to  the 
court  or  a  judge  for  leave  to  enter  a  suggestion  upon  the 
roll,  to  the  effect  that  it  manifestly  appears  to  the  court  that 
such  party  is  entitled  to  have  execution  of  the  judgment  and 
to  issue  execution  thereupon ;  such  leave  to  be  granted  by 
the  court  or  a  judge  upon  a  rule  to  show  cause  or  a  sam« 
mons,  to  be  served  according  to  the  present  practice,  or  in 
such  other  manner  as  such  court  or  judge  may  direct,  and 
which  rule  or  summons  may  be  in  the  form  contained  in  the 
schedule  (A.)  to  this  act  annexed,  marked  No.  7,  or  to  the 
like  effect."(*) 


(M  See  2  Sannd.  9  t,  n.  9 ;  Braiihwaite  t.  Skinner^  6  M.  &.  W 
313  ;  Hyres  t.  TaunUm,  2  Salk.  598. 

(«)  Bibbina  t.  ManUli,  2  Wils.  358,  372;  Winter  v.  Kretchman, 
2  T.  R.  45 ;  Ouehierhny  t.  Gibton,  6  S«.  N.  B.  677. 

(M  C.  L.  P.  Act,  1852,  s.  129. 
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Porm  of  Ttuh  or  Summons  where  a  Judgment    Creditor 
applies  for  Execution  against  a  Judgment  Debtor,  (Sche- 
dule A.  No.  7.) 

[^Formal  ports  at  at  present,'] C.  D.  show  cause  why  A.  B. 

[or  as  the  ease  may  be]  bhoald  not  be  at  liberty  to  enter  a  soggeation 
upon  the  roll  in  an  action  wherein  the  said  A.  B.  was  plaintiff  and  the 
said  O.  D.  was  defendant,  and  wherein  the  said  A.  B.  obtained  judg- 
ment for  £  against  the  said  C.  D.  on  tlie  day  of  ,  that 
it  maaifeetly  appears  to  the  court  that  the  said  A  B.  iH  entitled  to 
hare  execution  of  tlie  said  judgment,  and  to  issue  execution  thereapon, 
axMl  why  the  said  C.  D.  should  not  pay  to  the  said  A.  B.  the  costs  of 
this  application  to  be  taxed. 

[NoTB. — The  abate  form  may  he  modified  so  as  to  meet  the  ccue 
of  an  application  by  or  against  the  representative  of  a  party  to  t/is 
jtK^ment.} 

*'''  Upon  such  application,  in  case  it  manifestly  appears 
that  the  party  making  the  same  is  entitled  to  execution,  the 
court  or  a  ludse  shall  allow  such  suggestion  as  aforesaid  to 
be  entered  m  tne  form  contained  in  the  schedule  (A.)  to 
tlu8  act  annexed,  marked  No.  8,  or  to  the  like  efiect,  and 
execution  to  issue  thereupon,  and  shall  order  whether  or 
not  the  costs  of  such  application  shall  be  paid  to  the  party 
making  the  same ;  and  in  case  it  does  not  manifestly  so 
appear,  the  court  or  jurlge  shall  discharge  the  rule  or  dismiss 
the  summons,  with  or  without  costs :  provided  nevertheless, 
that  in  such  last-mentioned  case  the  party  making  such  appli- 
cation shall  be  at  liberty  to  proceed  by  writ  of  revivor  or 
action  upon  the  judgment. 'XO 

Farm  of  Suggestion  that  the  Judgment  Creditor  is  entitled  to 
Execution  against  (he  Judgment  Debtor,  (Schedule  A. 
No.  8.) 

And  now,  on  the  day  of  ,  it  is  suggested  and  mani- 

fvtly  appears  to  the  court,  that  the  said  A  B.  [or  C.  D.,  as  executor 
of  the  last  will  and  testament  of  the  said  A.  B.  deceased,  or  as  the  ease 
mojf  be]  13  entitled  to  have  execution  of  the  judgment  aforesaid  against 
the  said  £.  F.  [or  sgainst  6.  H.,  as  executor  of  the  last  will  and 
testament  of  the  said  £.  F.^  or  as  the  casemcufbe,]  Therefore  it  is 
coosidered  by  the  court  that  the  said  A.  B.  [or,  G.  D.,  ss  such  executor 
aa  aforesaid,  or  as  the  ease  may  be]  ought  to  have  esecution  of  the 
said  Judgment  against  the  said  E.  F.  [or  against  G.  H,,  as  such 
execntor  as  aforesaid,  or  cuthe  ease  may  be,] 

(>)  C.  L.  P.  Act,  1852,  B.  130. 
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^  The  writ  of  reviTor  shall  be  directed  to  the  party  called 
upon  to  show  cause  whj  execution  should  not  be  awarded, 
and  sfaiUL  bear  teste  on  the  day  of  its  issuing ;    and,  after 
recitiug  the  reason  why  such  writ  has  become  necessary,  it 
shall  call  upon  the  party  to  whom  it  is  directed  to  appear, 
within  eight  days  after  service  thereof,  in  the  coart  out  of 
which  it  issues,   to  show   cause  why  the  party  at  whose 
instance  such  writ  has  been  issued  should  not  have  execution 
against  the  party  to  whom  such  writ  is  directed ;  and  it  shall 
give  notice  that,  in  default  of  appearance,  the  party  issuing 
such  writ  may  proceed  to  execution ;   and  such  writ  may 
be  in   the  form  contained  in  the  schedule  (A.)    to   this 
act  annexed,  marked  No.   9,   or  to  the  like   efiect,  and 
may    be    served    in    any    county,    and    otherwise    pro- 
ceeded upon,  whether  in  term  or  vacation,  in  the  same 
manner  as  a  writ  of  summons ;  and  the  venue  in  a  declara- 
tion upon  such  writ  may  be  laid  in  any  county,  and  the 
pleadings  and  proceedings  thereupon,  and  the  rights  of  the 
parties  respectively  to  costs,  shall  be  the  same  as  in  an 
ordinary  action. *'(0 

Form  of  Writ  of  Revivor.     (Schedule  A.  No.  9,) 

Victoria,  by  the  p-aeo  of  God,  &c.  to  £.  F.  of  ,  greeting:  We 

command  you  that,  within  eight  days  after  the  eervioe  of  this  writ  opon 
yon,  ioclusiTe  of  the  day  of  sach  service,  yoa  appear  in  oar  coart 
o^  ,  to  show  cause  why  A.  B.  [or  C.  D^  as  executor  of  the 

last  will  and  tesument  of  the  said  A.  H.  deceased,  or  as  ike  oa$e  sMry 
6tf]  should  not  have  execution  against  you  [ifagauut  a  repre$miathe^ 
here  insert,  as    executor  of  the  last  will  aod  testament  of  , 

deceased,  or  as  the  case  may  fre],  of  a  judgment  whereby  the  said 
A.  B.  [or  at  the  case  nu»y  6e],  on  the  day  of  ,  in  the 

said  court  recovered  against  yuu  [or  as  (he  case  may  be"},  £  , 

and  take  notice,  tliat  in  default  of  your  so  doing  the  said  A  B.  [or 
€u  the  case  may  W}  may  proceed  to  execution. 

Witness,  &c. 

"A  writ  of  revivor  to  revive  a  judgment  less  than  ten  years 
old  shall  be  allowed  without  any  rule  or  order ;  if  more  than 
ten  years  old,  not  without  a  rule  of  comt  or  a  judge's 
order ;   nor,  if  more  than  fifteen,  without  a  rule  to  show 

ca«se."(«) 

The  affidavit  in  support  of  the  application  ought  to  state 
that  the  judgment  is  unsatisfied,  and  that  the  defendant  is 


(»)  C.  L.  P.  Act,  1862,  a.  131.  C«)  Ibid,  s.  134. 


KEVIVOR.  1067 

liTin^,  or  as  the  case  may  be.  (0  The  attorney  who  obtained 
the  judgment  may  be  a  proper  person  to  make  an  affi- 
davit ;(f)  though  such  affidavit  may  be  dispensed  with.(*) 
Where  the  rule  is  directed  to  executors,  it  should  be  served 
on  all.(^)  Where  the  defendant  was  abroad,  the  rule  was 
allowed  to  be  stuck  up  in  the  office  and  served  on  his 
tenants  in  this  country.(')  The  judgment^  cannot  be 
impeached  on  showing  cause,  but  a  distinct  motion  must  be 
made  to  set  it  aside. (*) 

The  writ  of  revivor  issues  out  of  the  court  in  which  the 
judgment  stands,(')  and  is  sued  out  like  a  writ  of  summons 
by  taking  a  prcecipe  to  the  office.  It  may  issue  before  the 
return  oi^fi,  fa.  issued  on  the  judgment. (•)  "Notice  in 
writing  to  the  plaintifT,  his  attorney  or  agent,  shall  be 
sufficient  appearance  to  a  writ  of  revivor."(»)  "A  plaintiff 
shall  not  be  allowed  to  quash  his  own  writ  of  scire  facias  or 
revivor  after  a  defendant  has  appeared,  except  on  payment 
of  cost8."(**)  The  defendant  cannot  plead  to  a  writ  of  revivor 
matter  which  ought  to  have  been  pleaded  to  the  original 
action.  (")  Where  judgment  had  been  revived  for  lapse  of 
time,  toe  defendant  was  held  entitled  to  plead  a  seizure 
under  2,fi,fa,  issued  on  the  judgment,  thouffh  the^./a.  had 


not  been  returned  nor  the  judgment  satisfied. (")  The 
phtintiff  may  be  nonsuit  at  the  trial  as  in  other  cases Y") 
The  jury  cannot  give  damages  for  any  delay  in  execution.^**) 


Before  the  plaintiffs  sign  judgment,  they  should,  if  executors, 
obtain  probate.(**)  The  execution  must  pursue  the  judg- 
ment of  revivor.(>«) 

Q)  See  Hardistyv.  Bamy,  2  Salk.  598 ;  Lowe  t.  Rohins,  1 B.  ft  B. 
381 ;  3  Moore,  757. 

(<)  Duke  of  Norfolk  r.  Leicester,  1  M.  &  W.  204 ;  4  Dowl.  746. 

(»)  SmUh  V.  Mee,  1  D.  &  L.  907 ;  7  Sc.  N.  B.  799. 

(«)   Thomas  V.  (f  i7/u>m«,  3  Dowl.  654. 

(•)  Macdonald  r.  Maclaren,  11  M.  &  W.  465. 

(•)  Thomas  v.  WilHams,  3  Dowl.  654. 

C)  2  Saond.  72  n. 

<•)  Holmes  v.  Newlands,  5  Q.  B.  867. 

(•)  a  L.  P.  Act,  1852,  8.  133. 

(»•)  Bale  Pr.  78,  H.  T.  1853, 

(")  Bradley  v.  Eyre,  11  M.  &  W.  432;  Bradley  t.  Urguhart,  ib, 
456 ;  2  Dowl.  N.  S.  1042  ;  PhiHpson  v.  Earl  Egremont,  6  Q.  B. 
687. 

(")  Bolmes  t.  Newlands,  6  Q.  B.  371,  634. 

(")  (y  Mealy  ?.  WiUon,  1  Camp.  484. 

(>«)  Henrioues  y^DfUch  East  India  Company,  2  Lord  Baym.  1532; 
2  Str.  807 ;  Knox  r.  Costello,  3  Burr.  1791. 

(«»)   Vogel  r.  Thompson,  1  Exch.  60. 

(«•)  Davit  T.  Norton,  1  Bing.  133. 


1068       THE  PRACTICE  OF  THE  COHUON  LAW. 

Where  a  second  revivor  becomes  necessary,  the  writ 
should  recite  the  previoas  writ  and  the  judgment  obtsined 
thereon.  (>) 


IL  SciBE  Facias. 


A  scire  facias  is  a  secondary  writ  founded  on  some  record^ 
and  the  object  of  it  is  to  devolve  the  benefit  or  obligations 
of  such  record  on  some  person  not  originally  a  party  thovto, 
as  where  one  of  the  parties  marries  or  dies.  It  is  morethsn 
a  mere  continuation  of  the  action,  and  confers  new  rights.(') 
In  some  cases  it  may  be  considered  an  original  proceeding, 
as  where  it  is  brougnt  against  bail  on  their  recognizsnce, 
to  repeal  letters  patent,(')  or  against  pledges  in  replevin. 
*^  All  writs  of  scire  facias  issued  out  of  any  of  the  superior 
courts  of  law  at  Westminster  against  bail  on  a  recognizance; 
ad  audiendum  errores ;  against  members  of  a  joint  stock 
company,  or  other  body,  upon  a  judgment  recorded  against 
a  public  officer  or  other  person  sued  as  representing  such 
company  or  body,  or  against  such  company  or  body  itself  ;(*) 
by  or  against  a  husband  to  have  execution  of  a  judgment 
for  or  against  a  wife ;  for  restitution  after  a  reverad  in 
error;  upon  a  suggestion  of  further  breaches  after  judg- 
ment for  any  peniu  sum,  pursuant  to  the  statute  S  &  9 
WilL  3,  c.  11;  or  for  the  recovery  of  land  taken  under  an 
degity  shall  be  tested,  directed^  and  proceeded  upon,  in  like 
manner  as  writs  of  revivor."(*)  "  Proceedings  agunst  cxecai- 
tors  upon  a  judgment  of  assets  ta  futuro  may  be  had  and 
taken  in  the  manner  provided  by  the  Common  Law  Pro- 
cedure Act,  1852,  s.  131,  as  to  writs  of  revivor. "(*) 


(!)  Walker  t.  Theliiison,  1  Dowl.  N.  8.  678. 
(«)  Farrtll   T.  Gleeson,  11  a.  &  F.  702;   Agassis  ▼.  PabMr, 
1  B.  &  L.  18;    6  So.  N.  £.  603;   Executors  oj  Wright  r.  S^ 
1 T.  K.  388. 

(*)  S«e Tidd's Forms;  2 Saund.  72  p,  q ;  /{.  t.  EasUm  ArehipslH^ 
Company,  1  E.  &  B.  310  ;  2  E.  &  l>.  oii. 
See  arUe,  pp.  739,  747,  748. 
C.  L.  P.  Act,  1852,  s.  132. 
;•)  C.  L.  P.  Act,  1864,  B.  91. 


\ 
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CHAPTER  XL. 


OUTLAWRY. 


1.  In  what  caces.  I      3.  Capias  uilagatam. 

2«  How  to  obtain  outlawry.       |      4.  Reversing  outlawry. 


1.  In  what  eases.'] — Where  a  party  wilfully  avoids  the 
execatiou  of  the  process  of  the  court,  he  may  be  outlawed, 
t.  €.  put  beyond  the  protection  of  the  law.(^)  He  thereby 
forfeits  to  the  Crown  all  his  personal  estate  and  real  chattels 
on  office  found.(')  He  cannot  sue  in  his  own  right  or  otherwise 
appear  in,  or  miuce  any  application  to  the  court,  except  to 
reverse  his  outlawry.  (")  But  he  may  protect  himself  from 
being  wrongfully  charged  in  execution  ;(^)  or  he  may  protect 
himself  as  a  witness  ;(^  or  he  may  sue  or  be  sued  en  autre 
droit  ;(*)  or  he  may  apply  for  his  discharge  in  the  Insol- 
vent Debtors  Court.  (J)  And  generally  he  may  protect 
himself  against  an^  wrongful  proceeding,  ("^  as  to  set  aside  a 
judgment  on  a  void  warrant  of  attorney.  (^ 

(!)  Com.  Dig.  01agary  B.  2  Will.  4,  e.  39,  ss.  6, 6. 
(«}  R.  T.  Cooke,  1  M*CL  &  Y.  196;  2  Boll.  Abr.  806  1.,  40 ;  Com. 
Big.  Utlag.  D. ;  Macrae  t.  Hyndman.  1  Bob.  571 :  Uoe  GriffUh  t. 
Priehard.  6  B.  &  Ad.  765. 

(s)  Aldndge  v.  BuUer,  2  M.  ft  W.  412;  5  Dowl.  733;  R,  y. 
JLoiM,8£xch.697;  i2« /bni,  1 B.  C.  Bep.  88 ;  Ae  Afancfer,  6.  Q.  B. 
867. 

Adcoek  ▼.  Fieke,  8  So.  138;  8  DowL  66. 
Co,  litt  6  b. 

Walfred  t.  Evenham,  8  Moore,  431 ;  Brook  t  PhiU^e,  Cro. 
Elif.  684. 


)/. 

(«)  Adcoei 
(»)  Co,  U\ 
(•)  Wal/r 
Uf.  684. 

SR,  T.  Insolvent  Court,  8  N.  ft  P.  543. 
Aldridge  t.  BuUer,  2  M.  &  W.  412 ;  Walker  t.  TheUuson, 
wl  N.  8.  578 ;  Re  Pyne,  5  C.  B.  407. 


(•)  Davis  T.  Trevannkm^  2  D«  ft  L.  743. 
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A  defendant  who  wilfully  avoided  serrioe  of  a  wnt  of 
summons  misht  formerly  be  proceeded  against  bj  writ  of 
distringas  and  thereafter  to  outlawry,  but  that  writ  is  now 
aboli8hed,(*)  and  outlawry  can  only  proceed  on  final  proce.98. 
It  is  competent  only  where  a  capias  would  lie  before 
2  Will.  4f  c.  39 ;  and  cannot  proceed  against  a  peer  or 
member  of  Parliament.(')  In  general,  any  male  aboTc 
twelve  may  be  outlawed, P)  and  a  female  of  any  age  may 
be  outlawed  or  waived,(*)  If,  however,  the  party  went 
abroad  before  the  exigi  facias  was  awarded,  though  he  may 
have  gone  abroad  to  avoid  his  creditors, (»)  the  outlawry, 
though  not  liable  to  be  set  aside  on  motion  tor  irregularitA', 
may  be  reversed  on  error  brought.  (')  So,  a  defendant 
cannot  be  outlawed,  unless  he  wUfully  avoid  process,  and  it 
cannot  be  executed  upon  him.(')  Yet  he  cannot  set  aside 
the  outlawry,  on  an  affidavit  that  he  might  easily  have  been 
found.  (•)  Proceedings  in  error,  being  a  supersedeas  of 
execution,  prevent  the  defendant  being  outlawed,  unless  the 
grounds  of  error  are  frivolous. (•) 

2.  How  to  obtain  oudawry.l — ^The  first  step  ia  to  sue 
out  a  ca,  sa,  directed  to  the  sheriff  of  the  county  of 
the  venue.  The  writ  is  tested  during  term,(>*)  and 
*^  must  be  made  returnable  on  a  day  certain  in  term, 
and  may  be  so  returnable  on  any  day  in  term ;  and  it  shall 
be  sufficient  that  there  be  eignt  days  between  the  teste 
and  retum.'X")  The  writ  being  returned,  a  writ  of  exigi 
facias  is  then  sued  out,  which  must  be  tested  on  the  fonrUi 
day  after  the  return  of  the  ca,  m.,  and  in  term  time.(i*)  There 

[»)  C.  L.  P.  Act,  1862,  8.  24. 

r*)  Coitidy  ▼.  Stewart,  2  M.  &  Or.  437 ;  9  Dowl.  366. 
[')  Co.  Litt  128  a. 

I*)  Ibid,  122  b.  Waiyer  is  the  proper  term  applicable  to  a  fiBiaale, 
Burnett  y.  PhiOws,  2  L.  M.  P.  444. 

(»)  Bryan  t.  Woffstaff,  6  B.  &  Cr.  814 ;    Porter  v.  O^Meara, 

7  Bowl.  667,  726 ;  Levi  v.  Claggett,  1  M.  &  W.  647;  6  Dowl.  322 ; 
Beauelerk  r.  Hook,  20  L.  J.  486,  Q.  B. 

(•)  North  V.  Chambers,  Barnes,  319. 

(7)  Pigou  T.  Drummtmd,  1  Bing.  N.  C.  364;  flimterv.  WhiiJMd, 
3  Bing.  K.  a  878. 

(*)  Johnson  V.  Driver,  1  Dowl.  127 ;  Jamts  v.  Jenkins^  9  Hooic, 
689 ;  Biteoe  y.  Kennedy,  2  Will.  127. 

(•)  See  ante,  p.  630. 

(«•)  Braham  y.  Hunter,  6  D.  &  L.  120. 

(»^)  Bule  Pr.  74,  H.  T.  1863. 

(»J  See  Braham  v.  Hunter,  6  D.  ft  L.  129;  0»t.  Beavan, 

8  C.  B.  334. 
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must  be  fifteen  dajrs  at  least  between  the  teste  and  the 
return,^!)  and  the  writ  must  be  returned  on  a  day  certain, 
being  either  the  third  day  indusive  before  the  commence- 
ment of  term,  or  between  that  and  the  third  day  exclusive 
before  the  last  day  of  term,  and  It  cannot  be  returned  after 
the  second  term  from  that  in  which  it  was  te8ted.(')  The 
writ  does  not  require  to  be  dated  on  the  day  it  is  issued,  nor 
to  be  indorsed  with  the  attorney's  name  and  abode,  pursuant 
to  2  Will.  4,  c.  39,  s.  12.(») 

Form  of  Writ  ofExigi  Facias, 

ViGTOBiA,  &c,  to  tbtf  sheriff  of  ,  greeting.    We  oomiiumd 

JOB  that  you  caose  the  said  G.  D.  to  be  demaoded  from  ooonty  ooort  to 
oosnty  ooort  [or  m  LotuUm,  from  hosting  to  hostiog],  until,  aooording 
to  the  law  and  cnstoin  of  England,  he  be  outlawed  if  he  do  not  appear, 
mod  if  he  do  appear  then  that  70a  take  him  and  caoae  him  to  be 
aafely  kept,  so  that  yon  may  haTe  his  body  before  oa  [or  m  C.  P.  onr 
jostioeB,  or  m  Exch,  before  the  barons  of  oar  Exchequer]  at  Weetmin- 
ster,  on  ,  to  satisfy  the  said  A.  B.  £  ,  which  the  said 

A.  B.  lately  in  our  court  of  recorered  against  the  said  G.  D., 

iriienof  the  said  G.  D.  is  convicted,  together  with  Interest  npon  the  said 
worn,  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  day 

of  ,  A.  D.  ,  on  which  day  the  judgment  aforesaid  was 

entSKd  up,  and  whereupon  you  returned  to  ,  at  Westminster, 

on  ,  that  the  said  G.  D.  was  not  found  in  your  bailiwick ;  and 

how  yon  shall  have  executed  this  our  writ  make  appear  to  us  [or  our 
justices,  or  the  barons  of  our  Exchequer]  at  Westminster,  on  the 
day  of  aforesaid,  and  have  you  then  this  writ. 

Witness,  John  Lord  Gampbell,  at  Westminster,  the  day 

of  ,  A  J>. 

The  writ  of  exigi  facias  is  taken  to  the  sheriff^s  office, 
with  instructions  to  be  executed,  which  execution  consists 
in  the  sheriff  calling  on  the  defendant,  or  exacting  him  to 
appear  at  five  consecutiye  {*)  county  courts,  or,  in  London, 
at  fiTe  consecutive  hustings ;  and  the  writ  must  be  in  the 
aherifi's  possession  at  the  time  of  execution.  (')  If,  however, 
fiTe  such  courts  have  not  been  held  between  the  teste  and 
retom,  then  another  writ,  called  an  *^  aUocatvr  exigent,^* 
most  be  sued  out,  so  as  to  allow  of  the  full  number  of  five 


(I)  AtdL;  Shirley  v.  WHght,  2  Lord  Bajm.  775. 
(*)  See  Braham  v.  Hunter,  6  D.  &  L.  129. 
?*)  Uwit  ▼.  Davison.  3  Doirl.  272 ;  4  M.  &  P.  623. 
')  The  courts  must  oe  GonsecutiTe,  see  StotoeU  t.  Lord  Zoueh^ 
.  lowd-  371. 
(•)  NoUt  V.  Waiers,  3  D.  ft  B.  66. 

[C  L. — ^voL  ii.]  4  Z 
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heing  made  np.    The  latter  writ  is  tested  on  the  retiim  day 
of  the  exigi  facias. (^) 

When  the  exiffi  facian  is  executed,  the  sherifi*  returns  the 
writ,  statinff  that  the  defendant  failed  to  appear  to  the  fire 
exactions,  idong  with  the  judgment  of  outlawiy  signed  by 
the  coroner,  and,  in  Liondon,  by  the  recorder.  (')  The 
outlawry  is  then  entered  on  the  outUwrv  rolL  when  it  is 
complete.  (•) 

3.  Capias  utlagatum.'] — The  outlaw  may  then  be  taken  on  a 
writ  of  capias  utlagatum,  which  issaes  against  his  person,  and 
is  stamped  by  the  officer  on  the  exigent  and  return  being  taken 
to  him.  The  writ  resembles  a  ca. sa.,  and  commands  the  sheriff 
to  take  the  defendant  and  have  him  before  the  conrt  on  a 
certain  day  in  term.  The  writ  issues  into  any  coanty.(^)  Par- 
ties are  pririlegcd  from  the  arrest  as  in  other  cases.  (*)  A  party 
may  be  relieved  by  the  Insolvent  Debtors  Conrt  from  the 
debt  on  which  the  outlawry  is  founded, (*)  though,  it  seems, 
the  Superior  Court  has  no  power  to  reverse  the  outlawry.(') 
A  bankrupt  cannot  be  arrested  in  coming  to  surrender,  or 
during  his  examination.  (*)  If  the  defendant,  when  arrested, 
do  not  apply  to  the  Insolvent  Court,  he  moat  remain  in 
prison  until  he  reverses  his  outlawrj.(*) 

Sjjecial  capias  utlagatum.'] — ^Where  the  capias  udagatum 
is  intended  not  onlj  to  take  the  defendant's  person  but  also 
his  goods,  it  is  called  a  special  capias^  and  the  sheriff  sum- 
mons a  jury  and  holds  an  inquisition  to  inquire  into  the 
defendant's  real  and  personal  estate,  and  apprais€^s  the  same, 
and  thereafter  returns  the  writ  annexing  the  inquisition. 
The  inquisition  may  be  quashed  if  the  return  is  bad,  as  for 
not  setting  out  the  names  of  the  parties  in  whoae  possession 
the  land  iH.(") 

If  property  of  the  defendant  is  found,  a  transcript  of  the 
writ  and  return  is  obtained  from  the  sheriff  and  taken  to  the 

Q )  Cox  Y.  Beavan^  8  C.  B.  336. 

(>)  See  R.  y.  Almon,  4  T.  B.  202, 521 ;  Reynolds  y.  Adams,  3T.  B. 
578 ;  M'Taggart  y.  Wedderburu,  2  D.  &  L.  676. 

(')  See  Attomeg- General  y.  Richards^  9  Jnr.  634. 

(*)  Anon.  1  Vent.  39;  Gilb.  C.  B.  17. 

(»)  Sheriff"  of  KenVs  case,  2  C.  &  E.  197 ;  Bonner  y.  iitoksley, 
Crr.  Eliz.  652;  Wolf  v.  Denison,  1  Salk.  319. 

(•)  R.  V.  Insolvent  Court,  3  N.  &  P.  543. 

(')  Dicson  y.  Baker,  1  A.  &  E.  853  {  3  N.  &  IL  775. 

(•)  12  &  13  Vict.  c.  106,8.  112. 

r»)  R.  y.  WUkea,  4  Bnrr.  2542,  2549. 

:»•)  Englar  y.  Annesley,  1  Dowl.  N.  S.  186. 
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reTenne  side  of  the  Exchequer,  when  the  officer  will  give 
oat  a  rule  calling  upon  persons  to  come  in  and  claim  the 
property,  at  the  expiration  of  which,  and  no  other  claim 
being  made,  he  will  give  out,  according  to  the  circumstances^ 
a  venditioni  exponas^  commanding  the  sheriflf  to  sell  the 
froods,  or  A  levari  facias^  to  levj  the  issues  and  profits  of  the 
freehold  land,  or  a  9eir€  facias^  to  recover  debts  due  to  the 
defendant,  or  a  writ  of  sequestration.  (^)  If  the  amount  of 
the  proceeds  does  not  exceed  50/.,  the  plaintiff  moves  the 
Court  of  Exchequer  that  it  be  paid  over  to  him ;  and  when 
the  order  is  drawn  up,  the  officer  gives  out  a  subpoena^  calling 
on  the  sheriff  to  pay  the  money,  which  is  done  accordingly 
on  the  sheriff  being  served  therewith.  If  the  proceeds 
exceed  50/.,  a  petition  must  be  presented  to  the  Lords  of 
the  Treasury,  praying  that  the  money  be  paid,  or  if  there  is 
not  sufficient  money,  that  a  lease  be  granted  of  the  defen- 
dant's freehold  lands,  and  the  matter  is  then  referred  to  the 
Solicitor  of  the  Treasury,  who,  upon  a  certificate  of  the 
proceedings  in  outlawry,  an  affidavit  of  the  debt  sworn 
before  a  judge  at  chambers,  the  attomey^s  bill  of  costs,  and 
the  writ  of  venditioni  exponas  and  return  being  laid  before 
him,  will  make  his  report.  This  report  is  filed  with  the 
clerk  of  the  Treasury,  and  who  thereupon  issues  a  warrant 
to  the  Attorney-General  to  consent  to  an  order  to  pay  the 
money.  A  motion  is  then  made  in  the  Exchequer  for  the 
order(')  and  suhpcena,  which  being  served  on  the  sheriff, 
the  money  is  paid.(') 

4.  Reversing  outlawry.'] — The  only  mode  of  getting  rid 
of  the  outlawry  is  to  obtain  the  Queen^s  pardon  or  to 
reverse  the  outlawry.  The  outlawry  is  reversed  either  by 
writ  of  error  or  application  to  the  court  or  a  judfje  at 
chambers,  the  former  being  a  matter  of  right  in  the  outlaw, 
the  latter  discretionary  in  the  court. 

By  writ  of  error. 2— The  outlaw  may,  as  a  matter  of 
right, (*)  reverse  the  outlawry  by  suing  out  a  writ  of  error, 

(»)  R.  T.  Hind,  1  Dowl.  286;  1  Cr.  &  J.  389;  R.  v.  Armstrong, 
3  Dowl.  760 ;  2  C.  M.  &  R.  205.    See  R.  v.  Powell,  1  M.  &  W.  321. 

C)  Up  to  the  making  of  the  order  the  money  is  not  appropriated,  and 
the  coart  may  stay  the  making  of  the  order  for  good  cause,  as  where 
the  fact  of  the  defendant's  death  was  disputed,  R.  v.  Buchanan, 
1  Cr.  ft  M.  195. 

(*)  For  the  forms  applicable  in  the  above  proceeding,  see  Tidd*8 
Forms  and  Chittj*8  Forms. 

{*)  Matthews  t.  Gibson,  8  East,  527.  See  where  a  judgment  of 
outlawry  was  reversed  116  years  afterwards,  Tynte  v.  R.,7  Q.  B.  216. 

4  z  2 
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coram  nchii  or  coram  vofns,  and  though  this  is  the  most 
tedious  and  ezpennTe  process,  it  prevents  the  court  from 
imposing  terms.  (^  The  writ  of  error  lies  for  matter  of  lair 
apparent  on  the  record,  or  for  matter  of  fact  not  so  appa- 
rent. (')  The  provisions  of  the  Common  Law  Prooedore 
Act,  1852,  as  to  error, (*)  do  not  applj  to  proceedings  in 
outlawry,  so  that  a  writ  of  error  is  still  necessary.  (*) 

A  party  must  appear  in  person  to  reverse  outlawry,  though 
it  is  a  mere  irregularity,  and  not  matter  of  demurrer,  to 
assign  error  by  attome7>(*)  The  rule  to  reverae,  on  the 
ground  of  the  defendant  being  abroad  at  the  time,  is  absolute 
m  the  first  instance.  (*)  And  where,  on  a  traverse  of  the 
assignment,  the  plaintiff  in  error  had  succeeded,  he  was  held 
entitled  to  a  rule  absolute  in  the  first  instance  on  producing 
the  record  and  po8tea,(J)  When  the  iudgment  is  reversed, 
the  Master  signs  a  giq>er8€deas^  whidi  is  entered  on  the 
record. 

By  application  to  the  court  or  a  judffe,'] — ^The  most  usual 
course  is  to  apply  to  the  court  or  a  judge  to  reverse  the 
outlawry,  which  will  be  done  in  most  cases  at  the  discretion 
of  the  court,  and  on  equitable  terms,  whether  there  is  error 
on  the  record  or  not,  on  the  suggestion  of  any  solid  ground, 
as  where  the  defendant  was  in  prison  or  abroad  when  the 
exiaeni  was  awarded.  (*)  Sometimes  the  court  wiU  refuse 
to  interfere,  and  leave  the  defendant  to  his  ?rrit  of  eiror,  if 
he  will  not  submit  to  t«rms,(*)  or  if  it  is  a  second  apnliem- 
tion  which  is  made  without  any  fresh  materials,  (**)  or  if  the 
ground  is  irregularity,  and  he  has  allowed  too  long  a  time  to 
elapse  before  the  appUcation.(")  A  third  party  cannot 


{I)  Ibid. ;  Ihbotton  v.  Fenton,  1  N.  &  P.  782 ;  6  A.  &  B.  772.  S«e 
Craig  ▼.  Levy,  1  Exch.  570. 

(*}  See  Bryant  y.  WagBtaffe,  5  B.  ft  C.  314;  Biekardttm  v. 
Im%n»on^  6  Taunt  309 ;  Seneold  t.  Httmp»ey^  12  East,  626. 

(')  Sect  166 ;  see  ante. 

(«)  Arding  v.  Eomer,  6  May,  1856,  Exch. ;  25  L.  J.  261 ;  Sokmum 
T.  Grdham^  5  E.  ft  B.  309. 

(s)  Solomon  v.  Oraham,  5  E.  ft  B.  309. 

(*)  Harding  r.  Holmes^  11  June,  1856,  Exch. ;  bnt  see  Howard  t. 
Keratuno^  6  Exch.  541. 


rM  Beavan  t.  Cox,  9  C.  B.  579;  8  0,  B.  334. 


[•)  Bouldiich  ▼.  Sirm/m,  3  Sc.  170 ;  5  Dowl.  37 ;  Lefoy  v.  Ciag- 
gett,  1  M.  ft  W.  547 ;  Beauchamp  v.  Tomkim,  3  Tannt  141. 
;•)  Sandford  v.  Wyatt,  2  Dowl.  N.  8.  2. 
")  Stuiz  ▼.  Wyatt,  6  Q.  B.  666. 

")  Anderdon  ?.  Alexander,  2  Bowl.  267 ;   Lewie  v.  Doviten, 
3  Dowl.  272. 
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advantage  of  any  irregularity  in  the  proceedings. 0)  And  if 
another  part^  make  the  apphcation,  he  must  clearly  set  forth 
in  the  affidavit  that  he  applies  on  behalf  of  the  outlaw.  (^)  The 
usual  termj)  imposed  by  the  court  are  payment  of  the  debt 
and  costs  up  to  judgment  of  outlawry ;(')  but  the  court 
will  not  only  impose  no  terms  where  the  plaintiff  has  abused 
the  process  of  the  court,  but  may  compel  the  latter  to  pay 
the  costs  of  the  application.  (^)  If  an  insolvent  is  kept  in 
custody  unnecessarily,  a  conditional  order  for  setting  aside 
the  outlawry  will  be  made.(*)  Where  au  insolvent  was 
discharged  by  the  Insolvent  Court  from  the  debt  and  costs 
on  which  the  outlawry  was  founded,  the  court  made  a  rule 
absolute  for  setting  aside  the  judgment  of  outlawry,  on  the 
defendant's  undertaking  to  execute,  if  required,  an  assign- 
ment of  all  property,  and  paying  the  costs  of  the  application 
to  set  aside.  (*) 

The  costs  of  the  outlawry  and  reversal  must  in  general 
be  paid  by  the  outlaw,  (')  though  the  plaintiff  has  been 
ordered  to  reverse  the  outlawry  at  his  own  expense,  where 
bis  conduct  has  been  oppressive  (')  or  negligent.(*)  If 
the  proceedings  are  set  aside  for  an  irregularity  for  which 
error  will  not  lie,  the  outlaw  will  not  be  made  to  pay  the 
costs. (**)  The  rule,  if  discharged,  is  generally  discharged 
with  costs. (")  If  the  rule  or  onler  is  drawn  up  on  payment 
of  costs,  the  costs  must  be  taxed  and  paid  before  the  out- 
lawry can  be  reversed.  A  rule  to  set  aside  proceedings 
for  irregularity  was  discharged  with  costs  on  a  technical 
objection.    The  irregularity  being  admitted,  the  defendant, 


(I)  Symonds  ▼.  Parmiter,  1  W.  Bl.  20;  SoUy  t.  Forbet,  2  Moore, 
90. 

(s)  Houlditeh  y.  Swinfm^  6  Bowl.  36 ;  2  Bing.  N.  C.  712 ;  Skinner 
V.  Carter,  15  C  B.  472. 

(s)  IbboUon  y.  Fenton,  6  A.  &  £.  772 ;  Boddington  y.  DeMelfort^ 
22  U  J.  245,  £xch. ;  8  Exch.  671. 

(♦)  Pifou  y.  Drummond,  1  Bing.  N.  C.  354 ;  Hunter  i,  Whitfield, 
3  Bing.  N.  C.  878. 

(»)  Nicholson  v.  NieholU,  3  DowL  326.    See  Dickson  y.  Baker, 
311.  &M.  775;  1  A.  &  K  853. 

(^  Baskerville  y.  Spry,  6  May,  1856,  Q.  B. ;  25  L.  J.  334. 

C)  Bank  of  England  y.  Reid,  7  M.  &  W.  152 ;  Graham  y.  Griil, 
1  IL  &  Sel.  409 :  Oraham  y.  Henry,  1  B.  &  Aid.  131. 

(•)  James  y.  Jenkins,  9  Moore,  589;  Adlame  \,  Colebatch,  2  Salk. 
495- 

(•)  Roger  y.  Cook,  3  B.  &  C.  529 ;  Seabrook  y.  Howkin,  T.  Jon. 
211 ;  HM  y.  Wilkes,  12  Mod.  413. 

[»)  Hunter  y.  Whitfield,  3  Bing.  N.  C.  878. 

[";  Houlditeh  V.  Swinfen,  3  Bing.  N.  a  712 ;  5  Dowl.  36. 
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thougli  he  had  not  paid  the  costs  of  the  former  motion^  was 
allowed  to  make  a  second  application  for  ihe  same  puipo^ 
but  only  on  payment  of  the  costs  of  the  second  nue.(*) 
The  outlaw,  if  in  custody  on  a  capitis  mtloffaiiaiL,  must  sue  oat 
a  supersedeas ;  or  if  his  property  has  been  sold  and  the  pro- 
ceeds are  in  court,  he  may  obtain  tl^  same  by  a  wnt  of 
amoveas  manttf.(') 

When  the  order  or  rule  is  obtained  the  proceedings  must 
be  entered  on  the  roll,  and  the  officer  of  the  court  wiU 
docket  the  same  and  enter  the  reTcrsal  thereon,  and  also 
mark  the  reversal  in  his  book.  The  roll  b  then  filed  at  the 
office  of  the  court. 


(»)  Skinner  ▼.  Carter,  16  C.  B.  548. 

Q)  See  Frosfs  case,  5  Rep.  90 ;  Eyre  j.  Woodfine^  Cfo.  £Iis.  27S ; 
Pinfold  T.  Northey,  2  Ler.  49.    See  Tidd's  Fonns,  Chitty's  Forms. 
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CHAPTER  XLI. 
AMENDMENT. 


1.  Generally. 

2.  Ameadment  before  trial. 

3.  At  the  trial. 

4.  After  the  trial. 


5.  In  case  of  misjoinder  or  non** 

joinder  of  parties. 

6.  When  amendment  applied  for. 

7.  How  obtained. 

8.  Terms  imposed  and  costs. 


1.  Generally.'] — ^The  courts  have,  at  common  law,  a 
discretionary  power  to  amend  the  proceedings  in  an  action 
up  to  judgment.  (^)  Several  old  statutes  also  give  power  to 
the  court  to  amend  an^  mistake  owing  to  the  misprision  of 
the  officers  of  court,  in  writing  one  syllable  or  letter  too 
much  or  too  little, (')  ailer  as  well  as  before  judgment,  (*) 
though  not  as  regards  proceedings  in  outlawry.  Mistakes 
and  defects  in  pleadings,  which  otherwise  might  have  been 
taken  advantage  of  on  demurrer,  are  often  cured  by  the 
▼erdict,  as  where  the  facts  set  forth  in  the  defective  pleading 
were  necessarily  proved  at  the  trial  of  the  issue,  or  must  be 
presumed  to  have  been  so.  So  defects  are  often  cured  by 
the  acts  of  the  opposite  party,  as  by  his  admitting  that  which 
was  defectively  stated  through  pleading  over.(*)  Also  the 
mistakes  and  omissions  in  pleadings,  misjoining  of  issue, 
miscontinuance  and  discontinuance  are  aided  after  verdict 


(«)  See  Alder  v.  Chip,  6  Burr,  766 ;  3  Bl.  Com.  407 ;  Co.  Lit.  260 ; 
B.  T.  Bitkop  of  Llandaff,  1  Str.  1011. 

(«)  14  Edw.  3,  c.  6,  8.  1 ;  8  Co.  157  a. 

(*)  4  Hen.  6,  c  3.  See  also  8  Hen.  6,  cc  12,  15 ;  ChitBt  t.  ScaUt, 
10  M.  &  W.  488 ;  2  Dowl.  K.  S.  438. 

0)  Wilkinson  t.  Sharland^  10  £xch.  724. 


1078        THE   PRACTICE  OP  THE  COMMON   LAW. 

by  the  statutes  of  jeofails,  Q)  and  after  judgment  bj 
confession  bj  the  statute  4  &  5  Anne,  c.  16,  s.  2.  Also 
all  defects  in  writs  original  or  judicial  are  aided 
after  verdict  by  5  Greo.  1,  c.  13.  These  statutes  however, 
except  32  Hen.  8,  c.  30,  do  not  extend  to  penal  actions.('j 
Where  these  statutes  apply,  the  court  treats  the  amendmeat 
as  virtually,  though  it  is  not  actually,  made;(')  and,  there- 
fore, if  error  is  brought  for  the  defect  so  cur^,  tbe  plaintiff 
in  error  will  get  no  co8ts.(*) 

More  ample  powers  of  amendment  were  given  to  the 
courts  and  toe  judges  by  the  Common  L<aw  Procedure  Acts, 
1852,  1854.  By  the  latter  act  ''it  shall  be  lawful  for  the 
Superior  Courts  of  common  law,  and  every  judge  thereof, 
and  any  judge  sitting  at  nisiprius^  at  all  tmies  to  amend 
ail  defects  and  errors  in  any  proceedings  under  the  pro- 
visions of  this  act,  whether  there  is  an}*thing  in  writing  to 
amend  by  or  not ;  and  all  such  amendments  may  be  made 
with  or  without  costs,  and  upon  such  terms  as  to  the  cooit 
or  judge  may  seem  fit;  and  all  such  amendments  as  may  be 
necessary  for  the  purpose  of  determining  in  the  existing  suit 
the  real  question  in  controversy  between  the  parties  shall 
be  so  made,  if  duly  applied  for.*XO  ^®  provision  in  the 
Common  Law  Procedure  Act,  1852,  s.  222,  is  identical  in 
terms,  and  applies  to  '*  any  proceeding  in  civil  caoses,"  the 
words,  *'  if  duly  applied  for*'  at  the  end  of  the  above  section 
being  omitted  in  that  act.  These  sections  onlj  authorize 
such  amendments  as  are  necessary  for  determinmg  the  real 
question  in  controversy,  t.  e.  the  real  question  which  the 
parties  intended  to  have  tried,  not  anv  Question  which  mar 
come  in  controversy  in  the  course  of  the  trial,  and  whicL 
was  not  in  controversy  before.  (*) 

2.  Amendment  before  trialJ] — ^The  cases  in  which  the 
court  will  amend  the  various  proceedings  up  to  trial  are 
stated  under  the  respective  titles  of  this  work.  It  is  enough 
to  notice  here  the  decisions  of  the  court  since  the  Common 


(I)  32  Hen.  8,  c.  30;  18  Blii.  c.  14;  24  Jac.  1,  c.  13 ;  16  &  17 
Car.  2,  c.  8. 

(«)  Wynne  v.  Middleton.  2  Str.  1227;  Richardt  t.  Brovn^ 
I  Doug.  116 ;  Ateheean  v.  EvereU,  Cowp.  382 ;  /L  v.  Uiden^  1  Str. 
62. 

(s)  3  Bl.  Com.  407. 

(«)  Condon  v.  CaulUr,  Hardr.  814. 

(»)  0.  L.  P.  Act,  1854,  s.  96. 

(•)  Wilkin  V.  Beed,  15  a  B.  191 
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Law  Procedare  Acts.  It  is  entirely  discretionary  in  the 
court  or  judge  to  make  the  amendment  asked.  (^)  The 
court  will  amend  an  indorsement  of  the  writ  of  summons, 
though  the  effect  may  be  to  take  away  from  the  defendant 
the  Sefenoe  of  the  Statute  of  Limitations. (')  A  rule  for 
oompulfloiT  reference  has  been  amended  by  inserting  a 
clause  givmg  the  arbitrator  power  to  give  costs. (*)  Where 
particumrs  are  delivered  which  are  insufficient  for  not  being 
K>edfic,  the  opposite  party  should  apply  to  a  judge  to  amend 
tnem,  and  cannot,  after  the  verdict  against  him,  move  for  a 
new  trial  on  that  ground.  (*) 

3.  At  the  trial,'} — What  the  real  question  in  controversy 
between  the  parties  is,  is  a  matter  of  fact  to  be  determined  by 
the  judge  at  the  trial  from  the  pleadings  and  evidence. (*) 
As  a  general  rule,  the  court  in  banc  will  not  interfere  to 
review  the  decision  of  a  judge  at  nigipritts,  when  he  refuses 
to  amend  the  pleadings,  and  where  injustice  has  arisen,  it 
seems,  the  proper  course  is,  not  to  move  for  a  new  trial  on 
that  sround,  out  to  apply  to  the  court  to  amend  the 
record.  (•) 

The  judge  has  power  to  alter  the  form  of  action ;  thus, 
where  an  action  of  trespass  quare  clatumm  fregit  had  been 
brought,  and  at  the  trial  it  appeared  the  plaintiff  was  not 
in  possession  of  the  premises,  but  had  let  them  to  a  tenant, 
the  pudge  amended  tne  declaration  so  as  to  meet  the  case  of 
the  mjury  to  the  reversion.  (J)  Li  an  action  for  not  accepting 
a  cargo,  the  judge  amended  the  declaration  by  substituting 
an  excuse  for  non-performance,  instead  of  the  averment  of 
readiness  and  willingness  to  deliver.  (*)  To  a  declaration 
for  money  had  and  received,  the  defendant  pleaded  that  the 
debt  was  for  money  due  from  the  defendant  jointly  with  A., 
and  that  the  plaintiff  had  already  sued  A.  in  trover  and 

;>)  Ritchie  v.  Van  Gelder^  Exch.  762. 

[*)  Comi»h  T.  Bockin,  1  £.  &  B.  602.     Though  particulars  are 

loned  on  the  writ,  the  plaintiff  may,  without  leaye  of  a  jadge, 
deliver  fresh  particulars  with  the  declaration  and  proceed  thereon, 
Fromani  v.  AshUy,  1  £.  &  B.  723. 

{•)  Bell  T.  PoetlethtDaite,  5  £.  &  6.  695. 

(«)  Bull  T.  BoUand,  10  June,  1866,  Exch.  Pirticulirs  cannot  be 
amended,  except  by  consent,  after  the  cause  is  referred,  and  no  power 
of  amendment  reserred  to  the  arbitrator,  Morgan  t.  Tartey  11  Exdi.  82. 

(»)  Wilkin  ▼.  Reed,  15  C.  B.  192. 

(•)  Brennan  t.  Botoard,  22  May,  1856,  Exch.  See  Tennieon  y. 
aBrien,  5  E.  *  B.  497. 

O  May  T.  Footner,  5  E.  &  B.  505.  As  to  the  power  of  the  judge 
to  add  a  plea,  see  Mitchell  r,  Crattwaller,  13  C.  B.  237. 

(•)  Tennieon  v.  O'Brien,  5  £.  &  B.  497. 
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recovered  judgment  for  150Z.,  and  that  the  causes  of  action 
for  which  the  plaintifTthen  recovered  judgment  included  all 
the  present  causes  of  action.    The  evidence  was,  that  the 
defendant  and  A.  had  wrongfully  converted  the  plaintiff 's 
goods  by  selling  them,  but  that  the  defendant  alone  had 
received  the  proceeds,  150/.,  that  the  plaintiff  had  sued  A. 
in  trover  and  recovered  100/.  as  the  value  of  the  coods  at 
the  time  of  the  conversion.    The  judge  was  held  nghtly  to 
have  amended  the  plea  by  striking  out  the  allegation  that 
the  debt  was  for  money  due  from  the  defendant  and  A. 
jointly,  and  substituting  that  the  money  sued  for  was  money 
received  as  the  proceeds  of  the  sale  of  the  goods  in  the 
declaration  mentioned.  (*)      Where  the  judge  at  the  trial 
allowed  a  declaration  to  be  amended  by  inserting  a  claim  of 
interest,  and,  after  an  objection  to  the  stamp,  the  plaintiff 
abandoned  the  claim  of  interest,   the  judge  rightly  gave 
leave  to  alter  the  record  again  by  striking  out  the  part 
inserted  to  which  the  defendant  had  objected.  (»)      Where  in 
ejectment  on  a  joint  demise,  by  H,  W.  and  M.  hb  wife,  the 
proof  was  that  the  property  had  been  devised  to  H.  W.  in 
trust  for  the  sole  ana  separate  use  of  M.,  the  judge  properly 
declined  to  allow  the  declaration  to  be  amended  by  striking 
out  the  name  of  the  wife,  on  the  ground  that  the  proposed 
amendment  was  not  warranted  by  3  &  4  Will.  4,  c  42, 
8.  23.(») 

4.  AfUr  tnal!\ — ^The  court  will  entertain  an  application 
to  set  aside  the  judgment  even  after  satisfaction  thereof,  in 
order  to  allow  the  plaintiff  to  correct  a  mistake  in  hia  par> 
ticulars  of  demand,  the  defendant  being  put  in  the  same 
position  as  if  the  mistake  had  not  been  made^  and  liie 
application  being  made  within  a  reasonable  time.(«)  Even 
afiier  error  brought,  and  the  case  has  been  set  down  fur 
argument,  the  court  below  may  make  any  amendment  in 
the  proceedings  before  the  sitting  day  of  the  Court  of 
Error.  (*)  The  court  will  amend  a  rule  nm  for  a  new  trial 
by  stating  the  grounds  more  specifically. (')  So,  the  court 
have  allowed  the  defendant  to  amend  a  plea  of  not  guilty 


% 


;i)  Buckland  t.  Johnwm,  15  C  B.  145. 

[«)  Morgan  v.  Pike,  14  C.  B.  473. 

(»)  Doe  d.  Wilton  t.  Beck,  16  C.  B.  329. 

(*)  Cannan  ▼.  Reynolds,  5  £.  &  B.  301.  See  also  the  reeord 
reformed  on  a  motion  for  a  new  trial.  Parsons  v.  Alexatuier^  o  £.  &  B. 
266. 

(»)   Wilkinson  v.  Sharland,  11  Exch.  83. 

(*)  Drayson  t.  Andrews,  10  £xch.  472. 
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bj  statute,  by  inserting  in  the  margin  statutes  necessary  to 
justify  the  trespass  complained  of,  after  verdict  for  the 
defendant  and  a  rule  nisi  to  set  it  aside. (>)  Where,  in  an 
action  of  trespass,  a  verdict  was  taken  for  plaintiff,  subject 
to  the  award  of  an  arbitrator,  who  was  to  have  the  powers 
of  a  judffe  at  nisi  prius^  and  to  enter  the  verdict  as  he 
thought  fit,  and  the  verdict  having  been  entered  for  the 
plaintiff  for  less  than  40«.,  and  no  certificate  being  given, 
It  was  held  the  plaintiff  was  entitled  to  have  the  postea 
amended,  by  striking  out  the  words  *^  and  for  those  costs  to 
AOsJ^C)  Where,  in  an  action  against  the  maker  of  a  non- 
negotiable  note,  the  defendant  pleaded  non  fecit^  and,  it 
appeared,  the  note  had  been  lost,  but  that  defence  could  not 
be  set  up  under  the  plea ;  on  a  motion  for  a  new  trial,  the 
court  refused  leave  to  amend  by  pleading  the  loss  of  the 
note,  for,  before  the  defendant  could  do  so,  be  ought  first  to 
show  that  a  non-negotiable  note  must  be  produced  at  the 
trial.(») 

The  court  cannot  amend  the  verdict  of  the  jury  in  point  of 
subetance,(*)  yet  they  may  give  it  its  legal  effect,  as  where, 
by  mistake,  sincle  damages  were  taken  for  treble  damages,(^) 
or  single  value  for  treble  value  in  an  action  for  not  setting  out 
tithes.  (*)  If  the  jury  exceed  the  damages  laid  in  the 
declaration,  the  court  may  allow  the  plaintiff  to  enter  a 
remittitur  as  to  the  excess.  (')  The  court  will  also  allow 
judgment  to  be  entered  as  amended  in  certain  cases  in 
replevin  under  17  Car.  2,  c.  7,  s.  2.(*)  The  court  may  also, 
at  common  law,  amend  the  postea  where  there  has  been 
a  mistake  in  recording  the  verdict,  and,  if  necessary,  refer  to 
the  judge's  notes  for  that  purpose,  (')  as  where  the  associate 
entered  Id.  damages  instead  of  1742.,(*®)  where  no  notice 


rn  Edwards  y,  Hodgea.UC.li.  477. 


Cooper  T.  Pegg,  16  C.  B.  264. 

(»)  Chamhy  t.  Grundy,  U  C  B.  608. 

(<)  Spencer  ▼.  Goter,  1  fl.  Bl.  78 ;  Sandford  t.  Porter^  2  Chiti 
B.351. 

(>)  Baldwin  and  Titmer'$  ecue,  Qodb.  245. 

(•)  Sandjord  t.  Clarke,  2  Chitt.  R.  362. 

(»)  Uther  V.  Dantey,  4  M,  &  SeL  94;  Pickwood  v.  Wright, 
1  U.  Bl.  643. 

(•)  Ree»  ▼.  Morgan,  3  T.  E.  349 ;  Gamon  t.  Jonea,  4  T.  B.  509. 

(•)  Richardson  v.  Melliah,  11  Moore,  104 ;  1  B.  &  C.  819;  Per 
Lord  Truro,  L.  C.  in  Mariantki  t.  Caima,  1  Macq.  A  p.  C.  212,  766; 
PecheU  t.  Wataon,  8  M.  &  W.  691 ;  R.  v.  VirHer,  12  A.  &  E.  317 ; 
Ri^ce  T.  l<^e,  7  Moore,  269. 

(»•)  Bnll.  N.  P.  320 ;  Neweombe  v.  Green,  1  Wils.  33. 
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was  taken  of  one  of  the  iB8ue8,(*)  where  a  general  rodlct 
was  entered  by  mistake,  (')  some  of  the  ooynts  being  b«d,(') 
if  it  clearly  appear  the  damages  were  calculated  on  evidence 
given  on  the  good  counts  onl^.(*)  So,  where  there  has  been 
a  general  verdict  with  contmgent  damages,  or  an  iasae  is 
law  afterwards  found  for  the  defendant,  the  judge  may 
amend  the  postea.Q)  The  application  to  amend  the /loifea 
should  be  made  to  the  judge  wno  tried  the  cause, (*)  and  it 
may  V  be  made  even  after  error  brought,  (^)  though  the 
lapse  of  a  great  time  may  be  a  ground  for  refnBal.(")  In 
such  cases  a  court  of  error  will  not  question  the  discretion 
of  the  judge.  (•) 

The  court  has  power  at  common  law  to  amend  the  jutfy- 
ment  both  in  substance  and  form,('*}  even  after  error 
brought,  though  not  after  judgment  in  error.  (")  Thus  the 
court  have  altered  a  judgment  de  bonis  propriU  against  an 
executor  into  one  de  bonis  testatoris.Q^)  They  will  also 
amend  for  clerical  errors.  (") 


(')  Petrie  t.  Hannay,  3T.  B.  669;  ItletY,  ISmwr,  SDowL  211. 

(S)  WaUit  V.  Qoddard,  8  So.  N.  B.  295. 

(s)  Eddowet  t.  Hopkins^  1  Dong.  376;    Taylor  v.    WkiUhmdy 

2  ML  746.    See,  as  to  a  penal  action.  HoUoway  t.  Bmmeti^  3  T.  B. 
448  ;  Hardy  t.  CcUhcart,  5  Taont.  2. 

(«)  Empton  T.  Grijm,  11  A.  &  £.  186;  WiUiami  v.  Breedom, 
1  B.  &  P.  329 ;  Spieer  t.  Tsetdale,  2  B.  &  P.  49. 

fM  Ferguson  ▼.  Mahon,  11  A.  &  E.  179. 

[•)  NewUm  t.  Borland,  1  M.  &  Or.  966 ;  9  DowL  65;  1  Sc  K.  B. 

3:  Barrisofi  t.  King,  1  B.  &  Aid.  163. 

(0  Richardson  t.  MeUUh,  1  B.  &  C.  819 ;  11  Hoore,  109;  3  Bias. 
334 ;  Marianski  T.  Caimi,  1  Maoq.  Ap.  C.  212,  776. 

(>)  Harrison  t.  King,  1  B.  ft  Aid.  163. 

(•)  Sandiford  t.  Aleoek,  10  M.  ft  W.  689;  2  Bowl.  N.  S.  4113- 
JfewUm  T.  norland,  1  So.  K.  B.  503 ;    Dainiry  t.  Broekleksirst, 

3  Eich.  691. 

(M)  Usfierw.  DaiMfly,  4M.&SeL  94;  Simmons  t.  King,  2  D.&L. 
786. 

(H)  Jackson  T.  Galloway,  1  C.  B.  280.  The  oonrt  may  also,  bv 
statnte,  amend  for  miBpriaion  of  the  o£Boer8  of  ooort ;  8  Hen.  S,  o.  12*; 
8  Hen.  6,  c  15. 

(>«)  Shortr.  Coffin,  5  Bnrr.  2783 ;  Grem  v.  Bennstt,  1  T.  R.  783 : 
Dunbar  ▼.  Hitchicock,  3  M.  &  Sel.  591.  Bat  the  court  hate  retoBea 
to  amend  a  jadnnent  against  an  executor  where  it  wai  to  hit  prejudioa. 
Burroughs  ?.  Stevens,  5  Taunt.  654 ;  Prince  t.  Nicholson,  6  Tanat. 
45. 

(»)  Paddon  v.  BarileU,  3  A.  &  £.  887 ;  Blackey  t.  Birminakem^ 
2  Str.  1132  ;  Slicer  t.  Thompson,  id.  1166. 
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NOTICE. 
This  Part,  completing  the  New  Practi 

I 

OF  THE  Common  Law,  is  presented  to    tlj 
Subscribers  gratuitously.     It  was  intended 
have  formed  a  portion  of  the  last  Part,   I 
as  the  New  County  Courts  Practice  was  mu* 
in  request,  it  was  deemed  to  be  more   or» 
venient  to  the  reader  to  be  supplied  with  tliii 
without  the  delay  that  would  have  occurr* 
had  it  waited  for  the  completion  of  this  one. 

The  next  Part  is  nearly  ready. 
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stances,  the  court  or  judge  may  take  into  consideration 
additional  special  circumstances,  though  not  applicable  to 
the  party  originally  chargeable.  ^*)  Where  a  trustee, 
executor,  or  i^mimstrator,  has  paid  or  is  chargeable  with 
the  bill,  any  party  interested  in  the  estate,  out  of  which  it 
is  or  is  to  b«  paid,  may  apply  to  the  Lord  Chancellor,  or 
Master  of  the  Rolls,  to  refer  the  bill  to  taxation,  &c.  ;(>) 
and  such  third  party  may  apply  for  a  copy  of  the  bill  of 
oostfl  on  payment  of  the  costs  of  a  copy;  but  no  bill 
previously  taxed  and  settled  shall  be  again  referred,  unless 
under  special  circumstances.  (')  Payment  of  the  bill  does 
not  preclude  an  application  to  tax  if  the  special  circum- 
stances warrant  the  order,  and  the  application  be  made 
within  twelve  (Calendar  months  after  payment.  («)  An  agree- 
ment to  chaige  costs  only  out  of  pocket  does  not  preclude 
taxation.  (*)  Giving  security  for  the  amount  of  the  bill 
is  equivalent  to  payment  for  this  purpose.  («)  The  Master 
to  vnu>m  the  bill  is  referred  for  taxation  may  require 
any  taxing  Master  of  another  court  to  tax  part 
thereof.C) 

**  All  applications  made  under  this  act  to  refer  any  such 
bill  as  aforesaid  to  be  taxed  and  settled,  and  for  the  delivery 
of  such  bill,  and  for  the  delivering  up  of  deeds,  documents, 
and  papers,  shall  be  made  in  the  matter  of  such  attorney 
or  aolicitor;  and  upon  the  taxation  and  settlement  of 
any  such  bill,  the  certificate  of  the  officer  by  whom  such 
bill  shall  be  taxed  shall  (unless  set  aside  or  altered  by 
order,  decree,  or  rule  of  court)  be  final  and  conclusive  as 
to  the  amount  thereof,  and  payment  of  the  amount  certified 
to  be  due,  and  directed  to  be  paid,  may  be  enforced  accord- 
ing to  the  course  of  the  court  in  which  such  reference  shall 
be  made ;  and  in  case  such  reference  shall  be  made  in  any 
court  of  common  law,  it  shall  be  lawful  for  such  court,  or 
anyjndge  thereof,  to  order  judgment  to  be  entered  up  for 
such  amount,  with  costs,  unless  the  retainer  shall  be  dis- 
puted, or  to  make  such  other  order  thereon  as  such  court 
or  judge  shall  deem  proper."(') 


r»)  6  &  7  Viet.  c.  78,  s.  38.  (*)  Ibid.  s.  39. 

[•}  Ibid.  1.  4a  («)  Ibid.  a.  41. 

l^)  Re  Ransom,  18  Beav.  220.  See  on  the  other  hand  an  agree- 
meat  of  the  client  not  to  seek  taxation,  Ra  Vtmn,  15  G.  B.  341. 

(•)  Re  Turner,  6  De  G.  M.  &  Q.  640.  See  also  /?e  Ingle,  26  L.  J. 
169,  Ch. ;  Re  Currie,  9  Bear.  602. 

(0  a  A  7  Yict  c.  73,  8.  42.  (•)  Rid,  s.  43. 
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8.  Form  and  amtemU  o/6tfi  of  eo$»».y~l^  kind  of  bun- 
neast  in  lefpect  of  wliich  the  bill  it  taxable,  tboogh  indn&ig 
convejrancing  and  other  matten  tnuDBacted  oot  of  eonrt^ 
moat  yet  be  done  bjr  the  attorney  in  his  character  as  •& 
attorn^.  (')    Thiu,  if  the  attorney  acted  aa  a  baiiker,(*)  m 
steward  of  a  manor,(')  an  adTOcate,(*)  or  a  mere  lender  of 
money,  ([*)  nnleas,  periiapSy  the  money  was  applied  towards 
the  action  or  legal  proce^lings,  the  bill  is  not  taxafale»(*) 
Where  the  attorney  nas  claims  for  business,  not  t^-gi^hV  as 
well  as  taxable,  he  may  recover  for  the  non-taxable  bosinem 
withoat  haying  deliyered  a  bill.(0    It  seems  the  bill  ahonld 
not   contain   abbreviations  difficult  to  be  understood  by 
laymen,(')  nor  slump  the  items. (*)   A  mistake  in  the  date  « 
an  item,  unless  it  mislead,  is  not  fataL(^*}    Where  part  of 
the  costs  have  been  recovered  from^  the  opposite  party, 
these  should  be  indaded  and  credited  in  the  oient's  bilLr") 

It  should  appear  on  the  &ce  of  the  bill,  or  the  letter,  who 
is  the  person  cnargeable ;  or,  at  least,  this  diould  appear  from 
the  envelope  incloeing  the  bilL^")  The  name  of  the  commoii 
law  court  in  which  the  busmess  was  done  should  be 
expressly  stated,  or,  at  least,  this  should  appear  bj  impli- 
cation ;  but  the  omission  seems  immaterial,  nnlesa  the  partj 
is  misled. (^)  It  should,  however,  appear,  whether  it  waa  % 
court  of  law  or  equity.  (**)    The  bill  may  be  good  in  part. 


(>)  SmUh  T.  Diput,  4  Exch.  32 ;  7  D.  &  L.  78. 

(<)  Per  Litaedale  J.,  WardU  t.  NiehoU<m,  4  B.  ft  Ad.  47& 

(S)  Alien  ▼.  AUridge,  13  L.  J.  165,  Ch. 

?<)  Re  Simons,  2  D.  A  L.  600. 

(•)  Bemminff  t.  fTt/ton,  4  G.  &  P.  318 ;  ^fmrrom  v.  JoAiu,  6DowL 
554 ;  Prothero  ▼.  Thomas^  6  Taant  196. 

(•)  Latham  v.  Hide,  1  Cr.  &  li.  128;  Smith  v.  IMor,  7  Biag. 
25§ ;  1  Dowl.  212. 


N.^2 


WartUer.  Niehobon,  4  B.ft  Ad.  469;  WaUerr.  Lmev.  1  Se. 
186 

{•)  See  Fraud  v.  StiOard,  4  G.  &  P.  51. 

(•)  Drewj.  Cliffinrd,2C.iV.Gd\  1ET.&M.280;  JZomtmiT. 
EarU,  4  C.  &  P.  44. 

(!•)  WiUiami  v.  Barber,  4  Tannt  806. 

(11)  Waller  t.  Loeey,  1  Sc.  N.  B.  186 ;  1  M.  &  Gr.  54. 

(»)  Lucoi  T.  Robertt,  11  Exch.  41 ;  Gridley  ▼.  Atuten^  16  a  B. 
504;  Taylor  v.  Bodeon,  3  D.  &  L.  115.  When  a  dincUo-  was  sasd, 
the  name  of  the  oompany  wai  held  sufficient,  Da^thnmi  t.  Phipne, 
18  L.  J.  338,  Q.  B. 

(U)  CooAe  T.G»abnf,lE.&B.  26 ;  ilfui0r*oiiv.Boyfiloii,UQ.B. 
308;  Dimee  v.  Wright,  6  G.  B.  831 ;  SargetU  t.  GmMon,  7  C.  B. 
742. 

^>«)  Boy  T.  TWiMT,  26  L.  T.  150;  Ivimey  v.  Uarke,  16  IL  ft  W. 
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•ad  the  ^Atiniiffma.y  reooTer  pro  tanto,(})  No  charge  for 
drawinfr  or  copying  the  bill  is  allowed. (*)  The  client  may 
waiTe  the  want  of  signature  to  the  bill.(*) 

S«  peUveryofMlltxnd  enforcing  delivery, "] — ^The  statnte 
prescribes  the  mode  of  delivery,  and  the  time  when.  The 
deHveiT  may  be  to  one  of  several  penons  jointly  charge- 
able,(*5  or  to  an  agent  impliedly  authorized  to  receive  it.(^) 
Delivery  to  the  attorney,  appointed  after  a  change  of 
Itttome^,  has  been  held  sufficient.  (<)  Where  the  bill 
wafl  dehvered  before  the  client  died,  a  redelivery  to  the 
executor  is  not  neceiaarjr.(f)  The  delivery  at  the  last 
known  place  of  abode  ts  good,  diongh  the  client  had 
preTionsiy  removed,  if  the  removal  was  not  known  by  the 
attorney .(')  The  *^  month  ^  means  a  calendar  month,  (*;  and 
18  connted  exdnstve  of  the  day  of  delivery  and  of  the  day 
of  commencing  the  action.  Q*)  The  defence  of  non-delivery 
of  the  bill  must  be  specially  pleaded,  (**)  and  the  non-de- 
liTeiry^  is  no  ground  for  staying  the  proceedines(")  or  dis- 
ehar^g  the  client  i^r  his  arrest.  (")  The  ddiveiy  of  the 
bill  18  merely  a  condition  precedent  to  the  bringing  of  the 
action,  but  otherwise  does  not  affect  the  debt,  whidi  may, 
aeoor<^ngIy,  be  proved  in  bankruptcy,  (*^)  or  set  off  ajiainst 
an  action  by  the  client,(^*)  without  any  previous  dehvery. 

0)  Cooke  V.  OiUmrd,  1  £.  &  B.  26;  Wardh  v.  NioKoUon, 
4  B.  &  Ad.  475.    But  see  Ivimey  v.  Marka^  16  M.  &  W.  843. 

(«)  Jonea  v.  Rdb^rU,  2  D.  &  L  374. 

€•)  Be  Oedye,  U  Beav.  66, 

(*)  FineKeU  v.  Howe^  2  Camp.  277;  EggingUm  v.  CumberUdge^ 
1  Bseb.  271. 

(M  Daubneyy,  Phippe,  2  L.  M.  &  P.  180;  Be  BiiM,8BeaT.  66. 

(^  Vincent  v.  Slaymaher,  12  East,  372.  See,  u  to  deliverv  to  a 
attmging  oommitteeman,  Edwarda  t.  Lawksif  6  G.  B.  329 ;  (Uidleg 
▼.  AueUn,  6  Q.  B.  604;  16  Q.  a  514 ;  Eggington  v.  Cumberledge, 
1  Xzeb.  271 ;  delivery  to  a  wnwoX^Matgregor  v.  Keily^  8  Exoh.  794 ; 
TaU  V.  Hiiehingi,  7  a  B.  875. 

(n  Begnoide  v.  Caawell,  4  Tkant  193. 

r«)  WadeeoH  v.  Smith,  Stark.  324. 

(•)  6  ft  7  Viet  e.  73,  a.  48. 

(M)  BhmU  V.  Beahp,  8  A.  ft  E.  577;  3  N.  ft  P.  553. 

(M)  Lane  v.  Gfomiy,  2  N.  &  P.  258;  Robinson  v.  Bowland,  6 
DowL  27L 

(«•)  Barpor  v.  Leaeh,  Barnes,  123. 

(>•)  Tomlineon  ▼.  Clark,  4  Moore,  4. 

(M)  Ex  parte  Prideaux,  1  Gl.  &  J.  28;  Eieke  v.  Nokee,  1  M.  &  M. 
303 ;  Barriton  v.  Turner,  10  Q.  B.  482. 

(>«)  Uiter  T.  LoMorue,  2  a  K.  &  R.  667 
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So,  if  a  promissory  note  be  given  for  the  costs,  it  mvr  be 
sued  on  by  the  attorney  without  any  delivery  of  the  bilL(^) 
The  court,  however,  in  these  cases  may  order  the  bill  to  be 
taxed.(«) 

If  the  attorney  has  not  delivered  his  bill,  the  party 
chargeable  may  apply  to  the  court  or  a  judge  to  order  the 
attorney  to  deliver  the  bilL(')  It  seems,  no  time  is  Uouted 
for  the  application,  where  the  party  directly  chargeable 
applies.  (*)  So  a  third  party,  liable  to  pay  the  hiS,  may 
apply,  Q)  but  not  a  mere  volunteer  who  pays  the 
bill,(*}  nor  one  remote]vinterested,(')  as  a  ratepayer,  seeking 
to  tax  the  account  olT  the  surveyor  of  highways.  (*)  The 
application  is  generally  made  to  a  judge  at  chamb^is.  An 
affidavit  is  in  general  necessary,  especially  if  the  party  is  not 
directly  chargeable.  It  seems  the  deUveiy  and  taxation 
will  not  be  ordered  by  one  order.^)  The  order  generally 
specifies  a  time  within  which  the  bOl  must  be  delivered,  and 
orders  the  attorney  to  eive  credit  for  all  sums  paid  to 
account.('^)  AAer  the  order  is  duly  drawn  up  and  served, 
if  the  attorney  disobeys  it,  it  can  be  made  a  rule  of  coort ; 
and  after  personally  serving  the  rule,  and  making  a  specific 
demand  for  delivery  in  the  usual  way,  an  attachment  may 
be  obtained.(")  No  action  lies  on  the  judge's  order.^)  Juf 
the  attorney  do  not  deliver  the  right  bill,  a  fine^  ord^r 
should  be  obtiuned  and  costs  should  be  asked.  The  attach- 
ment cannot  be  moved  for  on  the  last  day  of  term.(") 

4.  The  taxatian,'] — If  the  party  chargeable,  or  the  third 
party,  do  not  apply  to  tax  the  bul,  it  will  sometimes  be  of 

0)  Jejreya  t.  Evam,  3  D.  ft  L.  62;  14  M.  &  W.  2ia  Bnt  he 
cannot  recover  on  an  account  stated,  Brooks  y.  Bockett^  9  Q.  B.  €47. 

(<)  Wmiam»  T.  FHth,  1  Door.  199. 

(*)  6  &  7  Yict  0.  73,  s.  37.  The  court  has  this  ^wer  at  eaDBwn 
law.  CUxHfon  t.  Parker^  7  Dowl.  87.  An  ootlaw  u  not  allowed  to 
apply.  Re  Ford,  1  B.  C.  &  88;  /2e  Maunder,  6  Q.  B.  867. 

(«)  Sees.  37;  Tanntfr  t.  Lm,  6  Sc  N.  R.  237 ;  4  M.  &  Or. 617. 

(»)  6  &  7  Vict.  0. 73,  g.  38. 

(«)  Re  Saunders,  13  L.  J.  161,  Ch. ;  Be  Carets,  14  til.  100. 

m  Re  Pecke,  6  BesLf.  406. 

(•)  Re  Barker,  14  M.  ft  W.  720. 

(•)  K  T.  Weston,  8  Jar.  1122.  See  Clarkstm  y.  Parker,  7 
Dowl.  87. 

(i»)  RandaU  v.  Jkey,  4  DowL  682. 

(")  See  ante,  p.  1133;  A.t.  Baster,  7  D.  ft  L.  296;  ReCattim^ 
D.  ft  L.  666.  18  Bear.  5106 ;  7  C.  B.  136 ;  Potter  v.  Back,  8  DowL 
872. 

(")  Dent  ▼.  Basham,  9  Exch.  469,  ante,  p.  1112. 

(»)  Ashmore  y.  Ripley,  2  Sc.  N.  fi.  203,  682. 
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adrantege  to  the  attorney  to  apply  himflelf  to  do  so,  as  he 
thereby  can  obtain  a  judge's  order  for  payment,  and  thus 
recoTer  the  debt  without  the  formality  of  an  action.  The 
bill  moat  be  delivered,  before  it  can  be  ordered  for  taxation, 
but  it  need  not  be  8if^ed.(>)  The  special  circumstances 
antlioriang  an  application  to  the  court  oy  the  party  charge- 
able after  twelve  months,  mean  matters  come  recently  to 
the  knowledge  of  the  party .(')  The  spedal  circumstances 
authorizing  taxation  after  payment  are  such  as  fraud,  or 
where  the  payment  was  with  a  view  to  get  possesnon  of 
tiUe  deed8,(*) 

The  application  may  be  made  though  the  payment 
waa  after  action  brought,  (*)  and  no  agreement  of  the 
parties  that  the  payment  shall  be  a  final  settlement  will 
(MrereBt  the  court  ordering  taxation.(*)  But  the  court  has 
refused  taxation  after  payment,  where  the  only  special 
cireumatance  was  non-payment  of  counsePs  fees.(')  The 
eourt  cannot  order  taxation  after  the  twelve  months  from 
payment.  (')  Where  the  payment  was  by  a  promissory  note, 
the  twelve  m<mths  date  frt>m  the  time  when  the  note  was 
paid.C) 

The  application  may,  it  seems,  be  made  to  any  of  the 
common  law  courts,  where  the  business  was  transacted  in 
any  of  them  ;(*)  but  it  is  usual  to  apply,  in  the  first  instance, 
to  a  judge  at  chambers.(^*)  There  should  be  an  affidavit,  if 
the  appucation  is  to  the  court,  especially  if  there  are 
special  circumstances.  The  summons  or  rule  must  be 
entitled  **  In  the  matter  of  A.  B.,"  as  directed  by  the  statute 
6  &  7  Vict.  c.  73,  s.  4d.(")  The  rule  or  order  should  con 
tain  the  particulars  shown  by  the  statute,  ^n  order  for 
the  taxation  and  payment,  after  a  previous  order  to  change 

0)  BUUngy,  Coppoek,!  Exch.  14;  6D.  &L.  126;  lU  Pendar, 
9  Jar.  339 ;  Young  t.  Walker,  16  M.  ft  W.  446. 
(S)/20  VTAteAtfT,  13  M.  &  W.  649 ;  2D.&L.  407. 
(*)  lU  Dearden,  9  Ezch.  210;   Be  Barrow,  17  Bear.  647;  Ex 
parU  Turner,  5  De  G.  M.  ft  O.  64a 
(«)  Be  JViUon,  13  L.  J.  17,  0.  B. 

(•)  Emparte  Am«,  17  L.  J.  226,  Ch. ;  TanfMr  v.  Lm,  6  So.  K.  B. 
237- 
(«)  Be  WiUon,  13  L.  J.  19,  Q.  B. 

n  Ibid.:  Bmnay,  Hey,  Mi.  28 ;  1  D.  &  L.  661 ;  iitf  Doumee,  13 
L.  J.  169,  4  B. 

Be  Harries,  13  M.  ft  W.  3 ;  Be  Peaehy2  D.  ft  L.  33. 
Be  Barber,  8  D.  ft  L.  244;  14  M.  ft  W.  720.    See  Bu$h  v. 
^,  2  D.  ft  L.  602;  8  Sc.  N.  R.  766. 
•)  Baeeett  v.  OibUU,  2  Dowl  660. 
"3  Be  Hair,  2  D.  ft  L  269. 
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tbe  attoniej,  cannot  be  applied  for  ex  parte,Q)  Where  the 
order  is,  that  ^^  upon  payment*^  the  attorney  ^all  deliver  op 
deeds,  &c.,  this  does  not  bind  the  client  to  pay  the  amonnt 
of  the  costs.  (*)  If  the  client  does  not  admit  the  retainer,  be 
should  bare  his  right  to  dispute  it  specially  resenred  in  Uie 
order,(*)  but  an  order  to  tax  only  part  of  the  bnsiDeas  done, 
does  not  preclude  him  disputing  the  retainer  as  to  the  rest.(*) 
When  tbe  order  b  made,  an  appointment  from  the  Master 
should  be  got,  and  marked  on  it,  and  a  copy  aerred  on  the 
opposite  attorney.  1£  the  appointment  is  not  obtained,  the 
other  party  should  proceed  with  the  tazation.(^)  One 
appointment  only  is  necessary  for  proceeding  to  tasation.(*) 
Aner  waiting  biuf  an  hour,  if  the  other  party  do  not  attend, 
the  Master  may  tax  the  bill  ex  parte,{^)  The  Master,  on 
taxation,  under  a  common  order,  may  disallow  nnneo^asary 
items.C)  or  items  incurred  when  the  attorney  was  uncertifi- 
cated, (*)  but  cannot  give  interest  if  not  specially  ordered,(^) 
and  cannot  enter  into  questions  about  negligence,(")  or  a 
special  agreement  to  charge  only  for  costs  out  of  pocketiC*) 
though  he  may,  in  his  discretion,  allow  charges  according  to 
it.('M  Where  tbe  bill  includes  business  done  in  other  courts, 
the  Master  may,  in  his  discretion,  refer  such  part  to  the 
officer  of  that  court,  but  he  is  not  bound  to  do  so,  or  to  adopt 
the  taxation.(^^)  The  partv  complaining  of  the  taxatkm  m 
the  other  court  should  apply  to  the  court,  or  a  judge  of  the 
court,  ordering  the  taxation.(")  When  the  Master  taxes 
the  bill,  he  m&es  his  allocatur  and  deliyers  it  to  the  party 
in  whose  favour  the  taxation  is  made,  and  this  aUocatmr 

(>)  Gilhto  T.  Ryder,  16  C.  B.  729. 
r«)  Price  r.  Philcox,  7  Dowl.  659. 
>)  Re  Payne,  6  C.  B.  407;  Re  '[%vrgood,  19  B«aT.  541. 
A  MxlU  y.  Rivett.  1  A.  &  £.  866 ;  White  t.  Milner,  2  H.  BL  367. 
(«)  Sheriff  Y,  Greeley,  4  A.  &  £.  338. 
(•)  Rule  Fr.  60,  H.  T.  1863. 

(')  6  &  7  Vict  c.  73,  8.  37  ;  Role  Pr.  164,  H.  T.  1853- 
(•)   WiUiame  t.  Nicholae,  1  Dowl.  K.  S.  84L 
(•)  Re  AngeU,  12  Jut.  96h 
(i»)  Berrington  t.  Phillip,  1  M.  &  W.  48. 
(II)  Jonee  ▼.  Boberte,  2  Dowl.  666 ;  Mateheit  t.  Petrke,  9  V.  ft  W. 

767. 

(IS)  Evana  t.  Tayler,  2  Dowl.  349;  Re  SireUon,  3  B.  &  L.  278. 

(IS)  Vrax  T.  Scroope,  2  B.  &  Ad.  681;  Re  Maetere,  4  Dowl.  1& 
See  Byre  ▼.  Shelley,  8  M.  &  W.  164;  1  Dowl.  K.  S.  83,  as  to  die- 
cretionary  cjiarges  id  tbe  bill. 

(")  6  &  7  Vict.  c.  73,  8,  42;  Re  SwUow,  18  L.  J.  182,  Ch.;  Wtbon 
T.  Gutteridge,  4  D.  &  R.  736;  Re  Jones,  1  DowL  424. 

(i>)  Ibid. ;  BarradaUe  t.  NeUon,  23  L.  J.  169,  C.  P. 


ATTOBNETS — TAZmO  THE  BILL  OF  COSTS.    1257 

18  final,  unless  the  court  or  a  judge  direct  a  review  of  tbe 
tazation.(i)  A  review  of  the  taxation  is  seldom  granted, 
unless  tbe  Master  has  exceeded  his  authority  or  ma^e  some 
miatake  in  a  matter  of  fact.(')  An  affidavit  of  the  circum- 
stances should,  generally,  be  made,  especially  if  the  applica- 
tion is  to  the  court,  and  it  should  state  the  amount  in  dis- 
pute-O) 

The  costs  of  the  taxation  are  regulated  by  the  act  6  &  7 
Vi<^  c.  73, 8.  37,  which  is  imperative ;  thus,  even  though 
tbe  attorney  is,  meanwhile,  discharged  by  the  insolvent 
conrt,  he  is  personally  liable  for  the  costs,  if  more  than  one- 
sixth  were  taxed  off,l*)  The  only  case,  in  which  the  court 
or  judge  has  a  discretionary  power  as  to  these,  is  where  the 
^plication  is  made  under  special  circumstances.(')  If  the 
taxation  by  arrangement  does  not  take  place,  or  the  Master's 
allocatur  is  taken  for  an  agreed  sum,  tnen  there  can  be  no 
costs  allowed.  (*)  If  the  client,  on  having  the  bill  taxed, 
reserve  his  right  to  dispute  the  retainer,  he  is  liable  for  the 
costs,  whatever  be  the  result  of  the  point  reserved. (') 

>yiiether  the  bill  after  taxation  is  less  by  a  sixth  part 
within  the  meaning  of  the  statute,  does  not  always  depend 
on  the  mere  arithmetical  difference.  Though,  in  general, 
it  is  immaterial  on  what  ground  the  Master  came  to  the 
conclusion  that  the  item  or  reduction  must  be  struck  out,(*) 
vet,  it  seems,  if  a  whole  branch  of  the  bill  is  struck  out 
because  some  other  party  is  liable  for  it,  this  is  not  to  be 
reckoned  as  a  deduction.  (*^  So  items  which  are  not  taxable 
are  not  to  be  reckoned,(>*)  as  an  item  setting  forth  the 
amount  received  b^  him  from  his  client  to  settle  the  action 
and  pay  the  opposite  party ;(")  yet,  if  a  sum  given  by  the 
client  to  be  spent  in  the  cause  as  disbursements,  it  may  be 

(!)  6  &  7  Vict.  e.  73,8.43.  See  Doe  ▼.  Webber,  2  A.  &  £.  448; 
JU  Lawleta,  6  C.  B.  123,  where  hj  consent  the  Master  decided  the 
ditpated  question  of  retainer ;  Phillips  ▼.  BrondUy,  9  Q.  B.  744. 

(«)  Morrit  v.  Bunt,  1  Chitt  E.  644;  Cliff e  v.  Protaer,  2 
Dowl.  21.  (»)  Re  Dearden,  9  Exch.  210. 

(«)   Whalley  v.  Williafnsim,  6  M.  &  Gr.  269;  6  Sc.  N.  E.  948. 

(•)  Bx  parte  WooUett,  12  M.  &  W.  504 ;  1  D.  &  L.  593. 

(•>  Laurie  v.  Bartlett,  1  D.  &  L.  730. 

(M  Re  Shaio,  2  L.  M.  P.  214;  Re  Thurgood,  19  Beav.  541. 

(•)  Morru  v.  Parkineon,  2  C.  li.  &  E.  178;  3  Dowl.  744;  Swp^ 
hume  T.  Bewitf,  7  DowL  314. 

(•)  Ibid. ;  White  v.  Milner,  2  H.  Bl.  357 ;  MilU  v.  ReteH, 
1  A.  ft  £.  856 ;  3  N.  &  M.  767. 

[■•)  Re  Remnant,  11  Bear.  603. 

[")  fFoo//tMm  V.  Ho<i^Mm,  2  Dowl.  360. 
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incLQded.(0  Where  the  Muter  strikes  out  some  items 
and  adds  others,  the  Utter  must  first  be  added  to  the  gross 
amount,  and  then  the  former  deducted,  in  order  to  estimate 
the  one-sixth. (s)  The  costs  of  the  taxation  are  reeo* 
Tered  upon  the  order,  which,  either  expressly  or  impliedly, 
orders  tne  party  liable  to  pay  them ;  and,  it  seems,  they  cannoft 
be  recovered  by  action,  nor  can  be  set  off.C)  When  the  order 
referring  a  paid  bill  orders  the  attorney  to  refund  the 
surplus,  the  remedy  is  either  by  attachment  or  by  execatioo 
onaer  1  &  2  Vict,  c  110,  s.  18,  and  no  action  lies.O^  Where, 
however,  this  clause,  ordering  to  refund,  was  omitted,  the 
court  has  refused  to  supply  it.(*) 

Action  for  the  hill  of  costs."] — The  action  for  the  bill  of 
costs  does  not  depend  on  its  taxation,  imless  the  order  to 
tax  has  been  obtained  and  stajrs  the  action.  Where  the 
client  delays  to  tax  after  obtaining  the  order,  the  attorney 
should  himself  tax  the  bill  ;(*)  but  when  once  taxed  and 
the  month  has  expired,  he  can  commence  an  action,  though 
the  costs  of  the  reference  are  unsettled,  or  an  application  to 
review  is  pending.  (')  The  declaration  is  generally  in  the 
common  counts  for  work  and  labour  and  materials,  money 
paid,  and  an  account  stated.  Proof  of  the  retainer  is  neoessaiy 
on  the  plea  of  nunquam  indebitatus^  and  may  be  by  producing 
the  writing,  if  any,  or  by  admissions  of  the  client,  or  direc- 
tions being  given  by  him,  or  by  producing  the  order  to  tax 
obtained  by  the  client,  and  the  blaster's  a&ocatur,  unless  the 
order  specially  reserve  the  question  of  retainer.  Under 
the  same  plea  the  main  it«ms  of  the  bill  must  be  proved,  if 
the  bill  has  not  been  taxed.  The  defendant  may  set 
Up  as  a  defence,  that  the  business  or  action  has  not 
been  completed,  or  was  wholly  useless  to  him,  or  that 
the  plaintiff  agreed  to  charge  nothing  for  his  trovble, 
or  only    costs   out  of  pocket  which  mive  been  paid.(*) 


(1)  Hindle  t.  Shaekleton,  1  Taont.  636;  Harrison  t.  Ward^  4 
Dowl.  S9;  Franklin  v.  Featherstonehaugh,  3  N.  &  M.  174.  See, 
where  the  amoant  of  a  preTiooa  taxed  bill  was  iDserted,  MMs  ▼.  Re9siL 
1  A.  &  £.  866;  Hays  ▼.  Trotter,  6  B.  &  Ad.  1106;  3N.  &  K.  174. 

(«)  Re  Hartlw,  2  Jur.  N.  S.  268. 

(S)  Field  V.  Bryant^ 6  ti,  &  Ad.  367;  Phillips  v.  Broadley^ 9 
Q.  B.  744. 

)  Gotoer  v.  Poppin,  2  Stark.  86;   Phillips  v.  BroadUy,  9  Q.  B. 


>)  Peace  ▼.  Jones,  8  Dowl.  314. 

«)  Shenff  V.  Gresly,  4  A.  &  £.  338 ;  6  N.  &  M.  491. 
(')  Heuntt  T.  Bellott,  2  B.  &  Aid.  746. 
(")  See,  when  the  attorney  wss  retained  at  a  yesrly  lalary  instead  of 
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Tlie  defendant  mBj  plead  specially  that  the  plamtifif  was 
onTOrtificftted  or  unqualified,  in  which  case  the  onus  of 
proiing  it  is  on  the  defendant  ;(^)  or  that  the  bill  has  not 
been  duly  delivered,  in  which  case  the  plaintiif  must  prove 
delivery.(*)  The  Statute  of  Limitations  does  not  in  general 
run  against  the  costs  until  the  suit  is  terminated.  (') 

(a)  Execution  an  rule  for  bill  of  coats,  or  attachmenL'] — 
If  the  bill  has  been  taxed,  the  attorney  may,  instead  of 
bringing  an  action,  issue  execution  on  the  order  of  the 
judge,  or  the  court  or  judge  may  order  judgment  to  be 
entered  up  for  the  amount.(^)  No  writ  need  be  issued  for 
the  latter  purpose.  (^>  An  attachment  may  also  lie  against 
the  client  for  disooedience  of  the  order,  but  an  order 
directly  commanding  him  to  pay  must  first  be  obtained.(*) 

(h)  Lien  on  papers  of  cUent.'] — ^An  attorney  cannot  hold 

Eapers  or  deeos  of  his  client,  or  take  a  bond  or  bill  for 
itnre  costs  to  be  incurred,  and  if  he  does  so  the  court  will 
order  him  to  deliver  these  up.(')  Where  they  are  given  or 
held  partly  for  costs  already  incurred,  and  partly  for  future 
costs,  the  lien  or  security  is  ineffectual  as  regards  the 
latter.  (•) 

Where  costs  have  already  been  incurred,  the  attorney  has 
a  Hen  for  the  general  balance  upon  all  the  papers  and  deeds 
of  his  client,  which  have  come  into  his  hands  in  the  course 
of  his  employment  as  attomey,(*)  in  the  absence  of  any 

his  bill  of  costs,  Emmena  t.  Elderton,  4  H.  L.  Gas.  624 ;  see  also 
TkamoM  T.  Mayor  of  Swansea^  2  Dowl.  X.  S.  470. 

P)  Berrvman  v.  JTw,  4  T.  R.  367;  Pearce  t.  Whale,  7  D.  &  EL. 
512 ;  5  B.  &  C.  38.  It  is  no  defence  that  the  work  was  done  on  Sun- 
day, Peate  t.  Dieken,  3  Dowl.  171. 

(>)  Cutting  ▼.   Treweek,  6  B.  &  C.   894;    Fyaon   ▼.  Kemp,  6 

C.  &  P.  71 ;  the  bill  may  be  proved  by  a  copy  without  serring  a 
notice  to  produce,  and  the  copy  need  not  be  compared  by  two  persons 
reading  alternately,  ibid. 

(•)  aJartindale  t.  Falker,  2  G.  B.  706 ;  as  to  continuous  items, 
see  Phillips  t.  Broadley,  9  Q.  fi.  744.    («)  6  &  7  Vict.  c.  73,  b.  43. 

r»)  Griffiths  T.  Bughes,  16  M.  &  W.  809 ;  4  D.  &  L.  719. 

f  *)  See  ante,  **  Judge's  summons  and  order." 

(')  Jones  T.  Hunter,  1  Dowl.  462 ;  Jones  t.  Tripp,  Jac.  322 ; 
Jfewman  y.  Payne,  4  Bro.  C.  C.  350 :  nor  is  an  agreement  pending 
litigation  to  pay  compound  interest  good,  Re  Moss,  17  Beav.  346. 

i")  Holdeworth  t.  Wakeman,  1  Dowl.  532;  Jefftrys  t.  Evans, 
K  St  L.  54. 

(•)  Stevenson  t.  Blakeloek,  1  M.  &  Sel.  535  ;  Howell  t.  Harding, 
8  East,  362;   Astley  t.  Fisher,  6  C.  B.  572;   Re  Broomhead,6 

D.  &  L.  52. 
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stipolation  to  the  oontrai7.(i)  If  the  woik  wms  not  done 
bj  the  attorney  as  an  attorney,  there  is  no  lien ;  as  where 
he  acted  merely  as  town  clerk, (')  or  steward  of  a  manor.  (>) 
So  there  is  no  lien,  if  the  paper  did  not  come  into  his  hand 
in  the  course  of  his  emplo^ent ;  as  where  he  was  entrusted 
with  the  paper,  not  for  busmess,  bat  merely  to  show  to  a  third 
party,(^)  or  got  it  as  the  attorney  of  a  third  party  to  whom 
it  was  lent  ;(*)  or  where  it  was  a  will  snvea  only  to  be 
proved,  ('}  or  where  it  is  a  deed  which  he  had  prepared  for 
execution,  and  it  has  been  execated.(')  The  lien  is  Tslid 
against  the  client,  and  all  claiming  under  him,(*)  but  is 
ineffectual  ajjrainst  third  parties  haying  a  title  paramoant.(*} 
There  is  no  Hen  on  a  partner^s  private  deed  for  hosineaB  done 
for  the  firm.(**)  The  lien  ceases  when  the  client  is  oonvicted 
of  felony,  (")  or  is  ordered  by  a  court  to  deliver  up  the 
deeds.  (")  No  lien  can  be  acquired  afler  the  client^s  bank- 
ruptcy,(")  or  after  a  judgment  against  him.(>*)  The  Hen 
may  be  waived,  as  by  a  new  arrangement,  or  by  accepting  a 
security  for  the  costs.  ('^)  The  attorney  is  not  bound  to 
produce  the  deeds  under  a  subpoena,  but  should  attend  and 
state  the  reason,(^*)  nor  is  he  bound  to  eive  copies  of 
them.(")  Where  the  attorney  is  change^  the  former 
attorney  may  sometimes  be  ordered  to  hand  over  the  papers 

(>)  ExpofU  Sterlwff,  16  Yss.  268. 

(«)  a  V.  WiUianu,  5  A.  ft  E.  423;  6  K.  ft  M.  839 ;  Imt  if  the 
basineas  oomei  within  an  attomey's  daty,  and  he  is  an  attorney,  the 
lien  eziste,  TauiUan  v.  Go/orth,  6  D.  ft  B.  384. 

(*)  Champtrdown  t.  Sct>tt,  6Mad.  9a 

(«)  Baleh  t.  Svme9, 1 T.  ft  Boat.  87 :  hnt  see,  irberettieaedaeDtal 
obtaming  of  the  deed  was  held  to  be  in  the  eoviae  of  hnirinmiii.  Stevtn^ 
90n  ▼.  Blakeloek,  1  M.  ft  S.  635. 

(•)  HoUii  T.  Claridge,  4  Taunt  807. 
•)  Lord  y.  Wormleighton,  Jae.  680. 

^)  Anon,  1  Ld.  Baym.  738 :  aee  Oreen  v.  Farmer,  4  Burr.  2218. 

(«)  OaU  y.  Storey,  4  B.  &  Ad.  736;  Ox^ndaU  y.  /feciaOe,  2 
T.  A  J.  493;  HoUi$  y.  Claridgi,  4  Taont.  807;  Waki/feU  y. 
Newton.  6  Q.  B.  276.  ^^ 

(•)  UgKtfoot  y.  Keane,  IK.  ft  W.  746;  Ex  parU  KiOef,  2 
Sch.  &  L.  279.  (>•)  Tmrner  y.  I^eane,  3  Each.  £36. 

(")  SuUifit  V.  Blake,  4  DowL  263. 

(>«)  BeU  ▼.  Taylor,  8  Sim.  216. 

(»)  Ex  parte  Lee,  2  Yes.  jon.  7»6\Re  Dean,  M.  O.  ft  Be  O.  43S. 

(")  Blunder  y.  Deeart,  1  Dr.  ft  W.  406. 

(»)  Cowell  y.  Simpeon,  16  Yes.  276 ;  Heweon  y.  GuikHa,  2  Bmg. 
K.  G.  766 ;  bat  it  may  rerive,  if  the  aeoarity  prore  fruitless.  Saeeam- 
eon  T.  Blakehek,  1  M.  ft  Sel.  636. 

(")  Doe  y.  Boee,  7  M.  ft  W.  102. 

00  ^^  ▼•  Wormleiffhion,  Jac.  680. 


ATTOBHVTS^-IJBir  TOB  008T8.  1261 

to  bis  snccenor,  but  his  lien  will  be  reflerTed.(^)  So  he  may 
be  ordered  to  produce  them,  if  he  is  charged  with  improper 
conduct  in  respect  of  them.(*)  The  court  will  not  stay  a 
cause,  till  the  attorney's  costs  hare  been  paid.(*)  Where 
the  attorney  is  compelled  to  brinff  an  action  in  respect  of 
the  costs  for  which  he  holds  the  lien,  the  lien  extends  also 
to  the  costs  of  the  action. (*)  The  attorney  has  a  lien  also 
upon  all  moneys  of  his  client  coming  into  ms  hands  as  such 
attorney,  and  he  may  retain  them  for  the  costs  actually 
diie.(*)  The  same  nues  apply  to  this  lien  as  in  the  case  of 
papers  and  deeds.  The  attorney  cannot  appropriate  the 
money  to  any  particular  part  of  his  bill  of  costs.  (*)  So  the 
attorney  has  a  quasi  lien  on  a  judgment  in  the  client's 
fiiTour,(')  or  an  award,  (')  t.  e.  the  court  may  order  the 
judgment  or  award  to  stand  as  a  security  fur  the  attorney's 
co8ts,(*)  especially  if  the  attorney  has  given  notice  of  his 
lien  to  the  opposite  party,  (^*)  or  there  is  collusion  between 
the  client  and  the  opposite  party.  (")    Yet  the  client,  if  not 


•J  So  the  attorney 
cannot  by  reason  of  his  lien  prevent  his  client  from  com- 
promising the  action  before  verdict  or  judgment,(**)  or  after 

(1)  Hetlop  V.  MtictUfe,  8  Ky.  &  G.  183;  Vanaandaw  t.  Brtntn. 
2 11.  &  S<*.  643  ;  9  fiing.  402.  ^ 

Js)  Baleh  v.  Symet,  1  T.  &  Buss.  87. 
•5  Magrath  t.  Mmkerry,  1  Eidg.  477. 
«)  Gray  t.  OroAam,  26  L.  T.  Ill ;  2  Macq.  Ap.  0. 
(•)  MilUr  T.  Aktr,  3  £zch.  799;  Welch  t.  HoU,  I  JDong.  238: 
iXrvtM  T.  LoumdM,  3  C.  B.  823. 
(•)  Wailer  t.  Lacey,  1  M.  &  Gr.  64 ;  8  DowL  563. 
CJ  MiddkUm  v.  HiU,  1  M.  &  Sel.  240;  GlaitUr  v.  anoiH.  8 
T.  A.  69 ;  bat  the  attorney  has  no  lien  on  real  estate  reeovwed  by  him 
for  his  eoete  of  doin«  so,  Shaw  v.  NeaU,  I  Jar.  N.  8.  664. 

(•)  Ormtrod  t.  Tote.  I  Bast,  464;  BoUaroJt  v.  MatUy,  8  8c  N.  B. 
473 ;  Lhvd  v.  UanUu,  22  L.  J.  110, 0.  B. 

(•)  Ibid.  ;  Barksr  t.  St,  Qwintin,  12  M.  A  W.  441. 


vmMk  ▼.  XAiviOT,  A  JLFOwi.  uoQ  \  jHtroer  T.  aamsj  i  uowl  OoV. 
(»)  Clark  T.  SmithJH  M.  &  Gr.  1051 ;  1  D.  &  L.  960;  QumM 
CaUii,  10  M.  &  W.  18 ;    1  Dowl.  N.  8.  888;    Re  OUver^  l 


Her.  &  W.  79.  See,  where  the  lien  was  held  invalid  on  a  sam  beina 
paid,  and  a  inror  being  withdrawn,  £^e<toii  i.Lomdon  andStnOk 
We$t€m  Radwaif  Company,  16  G.  B.  4a 

(")  Francit  ▼.  WM,  7  C.  B.  731 ;  Wright  v.  Burrough^SC.  B. 
344 ;  Jonee  t.  Bonnet,  2  BzoL  230. 

(i«)  E*  parte  Bart,  I  B.  &  Ad.  660;  Quested  t.  Callii,  1  Dowl. 

II.  D*  8oo. 


r 
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judgment  from  dedininff  to  iasoe  eKecatioii,(0  or  from  enter- 
ing  satisfaction  on  the  roll,(*)  or  from  discharging  the  opponte 
party  from  custody,  (*)  or  from  entering  a  ttet  proeeuut;{*) 
nor,  in  general,  will  the  attomey^s  lien  stand  in  the  way  of 
the  defendant's  dischaige  by  reason  of  the  plaintiff's 
death.  (*)  No  set  off  ot  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attomey^s  hen  for 
costs,  in  the  particular  suit  against  whidi  the  set  off  is 
sought,  provided  nevertheless  that  interlocutory  costs  in  the 
same  suit  awarded  to  the  adverse  party  may  be  de- 
ducted.(«) 

(a)  DeUvering  up  papersJ] — The  court  or  a  judge  may 
compel  the  attorney  to  deliver  up  to  the  client  all  papers, 
deeds  &c.,  on  payment  of  his  C06t8,(')  (but  not  unless  the 
costs  are  paid  or  the  lien  8ati8fi^,)(*)  in  those  cases 
where  the  court  has  power  to  order  taxation  of  socb 
C08ts.(*)  Thus  an  attorney,  emploved  by  an  admims- 
trator  to  get  in  and  pay  debts  of  the  deceased,  has  been 
ordered  to  deliver  a  bill  of  costs,  and  pay  over  the 
balance  ;(^*)  so  where  employed  to  prepare  a  mortgage, 
and  raise  money  to  pay  off  debts.  (*^)  But  the  courtliave 
refused  where  the  attorney  held  the  papers  only  as  trastee,(") 
or  receiver  of  an  estate,  (>*)  or  lender  of  mon^  on  the 
security  of  bills,^*)  or  was  specially  entrusted  with  a  sum 
to  pay  legades,(**;  or  to  pay  a  proctor  for  proving  a  will,C*) 
or  nad  insured  his  client's  life  and  obtained  payment  of  the 

Barker  v.  St.  QuirUim,lJ).  &  L.  542;  12  U.  &  W.  441. 
Abbott  V.  Riee^  10 Moore.  489;  SBing.  132. 
Mart  ▼.  Smith,  4  B.  &  Aid.  466. 
Que$Ud  V.  CaUis,  1  DowL  N.  8.  888 ;  10  K.  &  W.  1& 
See  ante^  p.  730. 

Rule  Pr.  68,  H.  T.  1863 ;  see  anU,  p.  504. 
(')  6  &  7.  Viet  c.  73,  8.  37,  ofUtf,  p.  1260. 
M  Gonn^  v.BMAoyy.lSdk.  621;  fir  |Mr<«  Loim,  8  East,  2S7  i 
Re  Broomhead,  6  D.  &  L.  2. 

(•)  See  onttf,  p.  1260;  £a;;N>rtoJ7on/ofi, 7  B.&C.  S2S;ExparU 
Holdtworth,  4  Bing.  N.  G  386. 

(>•)  Re  Ailken,  4  B.  &  Aid.  47  ;  Rft  Cardroea,  7  DovL  861 ; 
Stephena  y.  HiU,  10  M.  &  W.  32;  Re  Webb,  14  L.  J.  144,  Q.  B. 


OM  Ex  parte  CripweU,  6  Dowl.  689. 
^1.)  -  ~  --  -- 


Peareon  v.  Sutton^  3  Taunt  364;  Dvnean  ▼.  RickMumd^7 
Tannt  391.  See  Bx  parte  Morrie,  27  L.  T.  Ill,  where  the  papeis 
were  left  for  a  night  for  safe  custody. 

m  Cocke  V.  Farman,  6£ast,  404. 

;>«)  ExparU  Schtoatbanker,  1  DowL  182. 

»)  Re  Webb,  2  D.  &  L.  932. 

:>•)  Bx parte  Cowie,  8  DowL  600. 
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tbe  policy.  (*)  So  it  has  been  refused,  where  the  papers 
came  into  the  attorney's  hands  when  he  was  an  articled 
clerk  ;(*)  where  the  cUent  had  disputed  the  retainer,  and 
succeeded  in  proTing  there  was  none ;(')  where  the  attorney 
bad  merely  served  the  writ  and  declaration  as  the  country 
agent.  (*)  So  the  court  refused  to  compel  an  attorney  to 
deliver  up  letters  written  to  him  by  his  client,  the  object 
being  to  support  an  action  against  tbe  attorney  for  negli- 
genoe.(*)  So  the  court  will  not  compel  deHvery  when  the 
attorney  bonajide  claims  a  lien,  but  the  client  disputes  it,(«) 
nor  where  the  attorney  has  been  ordered  by  the  Court  of 
Chancery  to  produce  them  there  ;(')  nor  will  the  court  com- 
pel the  attorney  to  pay  over  money  of  his  client  afier  he 
has  become  a  certificated  bankrupt,  and  the  debt  was 
proveable ;  but  it  is  otherwise  if  the  application  was  made 
before  the  proceedings  in  bankruptcy  commenced.(') 

The  application  must  be  made  oy  the  client,  or  some  one 
daiming  through  him.(9^  Thus,  a  partner  of  the  attorney 
cannot  get  papers  of  their  client  thus  delivered  up  to  him.(**) 
Nor  can  the  stamp-office  get  legacy  duty,  due  by  a  legatee, 
from  his  attorney ;(")  nor  can  a  third  party  who  has  re- 
covered in  ejectment  get  the  title  deeds  from  the  defen- 
dant's attomey.(>*)  One  alone  of  several  persons,  such  as 
trustees,  who  deposited  papers  with  the  attorney,  cannot 
compel  delivery. (")  If  tne  client  had  dealt  solely  with  one 
partner  of  a  firm  of  attorneys  and  recognised  no  other,  it 
seems  the  application  can  only  be  made  agsinst  such  partner, 
but  otherwise  if  he  dealt  with  one  merely  because  it  is 

0)  A0  Lord  Cardrou,  5  M.  &  W.'645;  7  Dowl.  861. 
(«)  Ex  parte  Deane,  2  Dowl.  682." 
(>)  Ex  parU  MaxwfU,  4  Dowl.  87. 
(«)  Coie  V.  Grave,  1  Sc.  N.  R.  30. 

J*)  Lewie  v.  BrigMf  2  Hodg.  4. 
•)  Ex  parte  MiUard,  1  Dowl.  140;  Brofwr  v.  Bryant,  2  Dowl. 
I:  BoOeon  v.  Terrall,  2  Dowl.  264. 
C)  Re  Walmeiey,  2  A.  &  E.  576. 

(•)  Re  Newberry,  4  A.  &  E.  100;  6  K.  &  M.  419;  Re  Bonner, 
4B.  ft  Ad.  811;  IN.  &M.  666;  aoe  also  A.  ▼.  Edwardt,  9  B,  A  C. 
662 :  Baron  t.  MarMhall,  9  D.  &  B.  390. 

(•)  Miere  v.  Eoane,  3  Jar.  170;  Ex  parte  Smart,  1  Har.  &  W. 
626;  Clarke  v.  Dignam,  3  M.  &  W.  478;  but  see  Cole  v.  Grove, 
1  Se.  N.  B.  ao. 


(«•)  Davideon  v.  Napier,  I  Sim.  297. 
(")i2e/*0fitoii,3A.  &.  £.404;  6N.  &M.239. 
?w)  Be  Thornton,  2  DowL  166. 


(")  Re  Gregory,  6  Jar.  282 ;    Ex  parti  Moxon,  1  DowL  6 ;  Dim- 
can  T.  Richmond,  7  Ttont  391. 

fa  L. — ^vol.  iL]  5  Q 
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unnecessarj  to  deal  with  all.(^)  Though  there  is  no  limit 
to  the  time  within  which  the  application  must  be  made,  the 
court  may  refuse  if  a  long  time  has  elapsed.(*)  The  8um> 
moDs  or  rale  and  affidavit  are  entitled  in  the  matter  of  the 
attom^X*)  though  the  matter  arides  out  of  an  action.(*) 
The  affidavit  should  set  forth  the  facts  necessary  for  the 
information  of  the  court  or  judge;  but  it  need  nut,  it 
seems,  state  he  is  an  attorney  of  the  court.  (*)  If  the 
attorney  refuse  to  comply  with  the  order,  the  remedy  will 
be  by  an  attachment  or  execution  on  the  rule,  as  the  case 
may  be.  If  he  obey,  he  is  not  bound  to  pay  interest  <m  the 
money  ;(*}  but  he  must  deliver  up  the  papers  in  reasonable 
order,(')  and  cannot  charge  for  an  inventory  of  them.(') 


IV.   RSMKPXES  AOACfST  AtTORKKTS. 

An  attomev  is  amenable  to  the  ordinary  remedies  compe- 
tent agaiDst  laymen ;  but  he  is  over  and  above  that  also 
liable  to  be  summarily  dealt  with  by  the  court  in  certain 
cases,  and  to  be  punished  by  being  mulcted  in  costs,  or  by 
fine,  attachment,  or  by  being  struck  off  the  rolL  The 
summar}'  remedy  will  not  however  be  allowed,  if  an  action 
or  other  proceeding  in  respect  of  the  same  subject-matter 
is  pending  and  has  not  been  stopped. (*)  Nor  will  the  court 
interfere  m  this  way  against  whatever  an  attorney  does ;  but 
generally  confines  its  control  to  his  conduct  in  some 
cause.  (*•) 

If  the  attorney  has  been  convicted  of  a  disreputable 
indictable  offence  relating  to  his  profession,  he  may  be  struck 
off  the  roll;('*)  thus  for  larceny  ;(>')  so  if  he  has  admitted  the 

0)  Re  Lawrence,  23  L.  J.  791,  Cb. ;  Re  Ford,  8  Dowl.  684. 
(<)  Ex  parte  Sharp,  6  DowL  617 :  B*  parte  YeattnoH^  4  Dowl 
304. 
(»)  6  &  7  Vict  c  73.  8.  43. 

(«)  Ex  parte  Randall,  17  L.  J.  232,  Q.  B. ;   Re  Wood,  6  D.  &  L 
154. 

Ex  parte  Bore,  3  Dowl.  6(Kl 
Fenn  v.  Wild,  1  Dowl.  491. 

North  Wettem  Railway  Company  v.  Sharp,  10  Exch.  451. 
Ex  parte  Willand,  11  a  B.  644;  Re  CatUin,  18  Beav.  614 ; 
bat  he  may  cbaive  for  an  affidavit  made  on  delivering  op,  ibid^ 
(»)  Anon.  6  Jur.  678. 

(10)  Exparte  Brown,  27  L.  T.  192;  Anon.  19  L.  J.  219,  Ex.  , 

(")  Stephens  v.  HiU,  10  li.  &  W.28;   1  DowL  K.  S.  669 ;  Bd 
King,  8  Q.  B.  129 ;  Exparte  Browntae^  Cowp.  829L 
{fy  Ex  parte  Bramail,  Cowp.  829.  \ 

\ 
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ofiexice.(')  But  a  conviction  for  a  conspiracy,  unless  very 
gro88,(*)  or  a  verdict  for  a  libel,  (')  are  not  considered  of 
flufficient  turpitude.  So  if  the  attorney  lias  grossly  miscon- 
ducted himself  in  circumstances  not  importing  an  mdictable 
offence,  but  nearly  afPec^g  his  professional  character,  or  in 
the  course  of  his  business  as  an  attorney,  he  may  be  punished 
by  being  struck  of  the  roll  ;(*)  aa  where  he  sends  a  threaten- 
ing letter  to  extort  money,(^)  or  keeps  out  of  the  way  to 
avoid  service  of  a  rule  for  an  attachment, (*)  or  refused  to 
answer  interrogatories  as  to  his  conduct.  (')  Or  he  will  be 
made  at  least  to  pay  costs,  as  where  be  makes  a  false  affidavit 
that  no  bail  had  been  put  in ;(')  where  he  states  facts  without 
any  foundation  in  a  case  for  the  opinion  of  counsel,  f*)  gives 
a  false  address  of  his  client,(*')  or  of  bail,(")  where  be  pro- 
cures a  signature  from  a  party  to  a  cause  by  misrepresenta- 
tioa&,P')  or  procures  a  witness  for  the  other  side  to  absent 
iiimself,^'')  or  acts  for  both  sides  and  deceiving  both.(**) 
But  the  court  haa  refused  to  interfere  where  the  attorney 
acted  as  informer,  and  sued  qui  tarn  in  several  actions, 
ofiering  to  compromise,  though  using  no^  threats,(*^)  or 
advised  an  appropriation  of  money,  which  the  Insolvent 
Court  pronounced  a  misappropriation,(**)  or  officiously  con- 
ducted a  criminal  prosecution  in  order  to  get  the  costs. (*') 
Where  an  attorney  disobeys  a  rule  of  court,  this  is  in  general 
not  a  ground  for  striking  him  off  the  roll.(i*) 

Sometimes  also  where  owing  to  gross  negligence  or  want 
of  skill  the  client  has  suffered,  the  court  instead  of  leaving 
the  client  to  his  action,  or  to  his  defence  to  an  action  on 

i\\  ^ 8  N.  &  P.  389. 

(<)  Antm,  1  DowL  i74.  '^BeKing,  8  Q.  B.  139. 

J*)  Afwn.  2  Dowl.  110;  Re  Hawdone^  9  BowL  970. 
«)  R9  Aiiken,  4  fi.  &  Aid.  47 ;  Ex  parte  Bodenham,  8  A  &  £. 
>;  BelcAer  v.  Goodere(LiC.  B.  472. 
(•)  R.  T.  Southerton,  6  East  143. 

(•;  Anon,  I  D.  &  B,  629 ;  /to ,  10  Jar.  198. 

(M  Re  Holmes,  12  Jur.  867. 

(•>  Clarke  v.  Gorman,  3  Taunt  492. 

•)  Re  Eliam,  8  B.  &  C.  697. 

>•)  Neal  V.  Uolden,  3  DowL  493. 
(")  BlundeU  v.  BlundeU,  6B.&  Aid.  633. 
»)  Re  Oliver,  2  A.  &  £.  629;  4  N.  &  M.  471. 

»)  Stephens  ?.  RiU,  10  M.  A  W.  28 ;  1  DoirL  N.  S.  669. 

»«)  Berrv  t.  Jenkim,  3  Bing.  423. 

»)  SmUh  J.  GUlett,  3  Dowl.  364 ;  Re  Warren,  I  Har.  &  W.  113. 

M)  Smith  X.  Tower,  2  Dowl.  673. 


J»n  Re  Davies,  I  B.  C.  C.  207. 


^    ,  Ex  parte  Townley,  3  Dowl.  39;  Ex  parte  Grant,  id,  320; 
Guildford  v.  Sims,  13  G.  B.  370. 
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the  bill,  may  in  a  summary  way  order  the  attorney  to  pay 
the  costs  or  compensate  the  client.  This  howeyer  b  done 
only  in  very  clt  ar  cases  established  by  the  affidavit.  (^)  Thus 
where  the  briefs  were  not  delivered,  in  a  cause  which  was 
tried  in  conseaaence  as  nndefended,  the  attorney  was 
ordered  to  nay  the  costs,  as  between  attorney  and  clieot.(') 
So,  where  tne  client  was  nonsuited  for  the  same  reason,  an 
attachment  was  granted,  but  was  ordered  to  lie  in  the  office 
a  few  days  to  allow  an  opportunity  for  oompenBatioii.(*)  So, 
where  non  pro*,  was  signed.(*)  So,  where  the  attorney 
discharged  a  prisoner  on  receiving  a  security,  which  the 
attorney  knew  was  worthless.  (>) 

The  application  is  made,  by  counse]4(*)  to  the  oonrt  only, 
where  tne  object  is  to  strike  the  attorney  off  the  roU,  or 
compel  him  to  answer  the  matters  of  an  affidavit.  The 
latter  application  is  now  seldom  favoured, (')  and  the  rule 
has  been  refused,  if  framed  in  the  alternative.  (')  The 
motion  is  made  in  the  court  of  which  the  party  is  an  attor- 
ney, at  the  time  of  the  apj^lication,  (')  or  in  which  he 
practised,  if  the  application  is  not  to  strike  off  the  rQlL(^) 
The  motion  cannot  be  made  on  the  last  day  of  t6rm.(")  It 
should  be  made  in  a  reasonable  time,  except  there  has  been 
fraud ;  and  three  terms  after  the  occurrence  of  the  facts  has 
been  held  too  late.  (**)  If  the  ground  for  striking  off  the  roll 
is  any  defect  in  the  articles  or  registry,  or  service  or  admis- 
sion, and  enrolment,  the  application  must  be  made  within 
twelve  calendar  months  after  the  admission.^*')  If  the  appU- 
cation  is  to  answer  the  matters  of  an  affidavit,  the  court  will 

(M  Meggs  ▼.  Binnt,  2  Bing.  K.  C.  625 ;  Barker  v.  Bytkr,  2 
W.  Bl.  780;  Pitt  T.  Yaiden,  4  Burr.  2061. 

(*)  D€  Roujtgny  v.  Peale,  3  Taunt  484 ;    Whits  v.  SandeU,  3 
Dowl.  798. 
(»)  n.  T.  Tew,  Say.  60. 

(*)  Mordeca  v.  Solomon,  Say.  172;    AdlmgUm  V.  AppUtim,  2 
Gamp.  410;  i2.  v.  Fielding,  2  Burr.  664. 
J?.  T.  Bennett,  Say.  169. 
Ex  parte  Pitt,  6  ]g.  &  Ad.  1077;  2  Dowl.  439. 
[')  Belcher  v.  Goodered,  4  a  B.  474. 

Burton  v.  Earl  of  Cheeterield,  9  Jar.  373. 
Sharp  T.  Hawker,  6  Dowl.  186. 

Cole  T.  Grove,  1  Se.  N.  R.  30;  Re  Patteeon,  1  Dowl.  468; 
Dounton  v.  Styles,  4  Bing.  N.  C.  122 ;  6  So.  414. 

(^0  Re  Turner,  3  Dowl.  667 :  Ex  parte  Anon.  2  Dowl.  227.  la 
the  Exchequer,  the  motion  should  be  made  so  that  the  attorney  eu 
show  cause  in  the  same  term.    Ibid,;  Anon,  1  Bich.  463. 

(»«)  Garry  v.  Wilke,  2  Dowl.  649;  Puget  v.  Chambert,  7  8c. 
610. 
(")  6  &  7  Vict.  0.  73,  8.  29. 
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relbse  it,  if  the  affidavit  disclose  an  indictable  offiince,  for 
no  person  can  be  made  to  criminate  himself.  (')  If  the  com- 
plaint consist  in  disobedience  of  a  rule,  the  application  should 
be  for  an  attachment, (')  but  there  must  first  be  a  rule 
calling  on  the  attorney  specifically  to  do  the  act.(')  If  the 
Implication  is  to  make  the  attorney  pay  the  costs  caused  by 
hia  nej^ligence,  it  may  be  made  to  a  judge  at  chambers. (^) 
The  affidavit  is  entitled  in  the  matter  of  the  attorney,  (^)  unless 
the  matter  arises  out  of  a  cause,  in  which  case  it  may  be 
entitled  in  the  cause  though  made  after  judgment. (*)  The 
rule  itwt  to  strike  off  the  roll  must  be  personally  served. (0 
If  the  attorney  sive  no  satisfactory  explanation,  and  the 
matter  is  doubtful  the  court  may  refer  to  the  Master,  with 
power  to  receive  additional  affidavit8.(*)  Costs  will  be  given 
against  the  attorney  if  the  application  is  granted,  or  even 
though  it  is  refused,  if  there  was  reasonable  cause  for  making 
the  application.(*)  When  the  attorney  has  been  struck  otf 
the  roll  in  one  court,  it  is  sufficient  to  support  a  similar 
application  in  another  court  to  produce  the  rule  of  the  first 
courts  and  an  affidavit  of  identity.  (**')  So,  if  he  be  re- 
admitted in  one  court,  he  may,  on  production  of  the  rule, 
be  readmitted  in  another  court.(")  The  party  may  be  re- 
admitted afler.the  lapse  of  time,  if  the  punishment  of  tem- 
porary disqualification  be  considered  adequate,  or  his 
character  has  been  vindicated. (*^)    In  some  cases,  however, 

(1)  Anon.  6  B.  &  Ad.  1088;  Re  Knight,  1  Bing.  142 ;  Robertson 
V.  wait,  1  Dowl.  N.  8.  772;  Stephens  v.  HiU,  10  M.  &  W.  28;  1 
DowL  N.  S.  669. 

(*)  Ex  parte  Tounley,  3  Dowl.  39 ;  Ex  parte  Grant,  id.  320. 

(•)  Roscoe  v.  Hard/nan,  6  Dowl.  167 ;  2  Htr.  Sc  W.  118. 

(<;  Ex  parte  Higge,  1  Dowl.  495. 

(»)  As  to  the  conteots  of  the  affidavit  see  •Re  King,  3  N.  &  M.  716. 
It  seems  it  need  not  state  that  he  is  an  attorney  of  the  6oart,  Wilson 
v.  Norihop,  4  Dowl.  441 ;  Ex  parte  Lord,  1  Hodg.  195 ;  Ex  parte 
Beeke,  1  Har.  &  W.  417.  But  it  is  no  answer  that  he  has  since 
ceased  to  be  an  attorney,  Simes  t.  Gibbs,  6  Dowl.  310. 

(•)  Stephens  y.  HiU,  10  M.  &  W.  28 ;  Simes  t.  Gibbs,  6  Dowl. 
310. 

/T)  ju ,  23  L.  J.  24,  Exch. 

(»)  Dieas  v.  Wame,  2  Dowl.  812. 

(•)  Poe  d.  Thtoaitesy.  Roe,  3  D.  ft  R.  226. 

0*)  Anon.  1  Ezcb.  453;  Re  Smith,  I  B.  &  B.  522;  Re  White- 
head,  4  M.  ft  Or.  768. 

(")  Ex  parte  Yates,  2  M.  ft  Sc.  618;  9  Bing.  454.  In  the  £z. 
cheqaer  this  role  makes  itself  absolute  ifno  cause  be  shown,  lie  Wright^ 
1  Exch.  658. 

(i>)  Re  Barber,  Q.  B.  24  Not.  18  55.  See  also  i2e  Barber,  23  L.  J. 
874,  Ch. 
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he  cannot  be  reAdmitted,  as  where  he  was  struck  off  the 
rolls  for  conniving  with  an  nncjualified  person. (') 

Sometimes,  an  attorney  apphes  to  be  struck  off  the  roll 
at  his  own  request.  This  is  necessary  before  he  can  keep 
terms  for  the  Dar.(*)  The  application  is  made  to  the  court  oq 
an  affidavit,  which  need  not  set  forth  the  reason,  (■)  nor  thai 
he  has  taken  out  his  oertificate^(*)  but  must  state  that  no 
complaint  is  pending  against  him  or  is  apprehended.(*)  If 
he  should  afterwar£  apply  to  be  readmitted,  he  most  state 
grounds  to  the  court  in  an  affidaTit.(*) 


V.  AOKHTB. 

When  one  attorney  acts  for  another  attomev  in  matters 
falling  within  the  province  of  an  attorney,  toe  former  is 
called  the  agent  of  the  latter,  though  the  term  is  usually 
confined  to  the  case  of  a  London  attorney  who  carries  on  a 
suit  for  a  country  attorney.  In  most  respects  the  London 
agent  is  treated  as  the  attorney  in  the  cause,  and  has  a 
general  authority  in  respect  of  the  particular  cause; 
whereas,  when  a  town  attorney  employs  a  country  attorney, 
as,  for  example,  to  serve  a  wnt,  the  authority  of  the  latter 
is  limited  to  the  particular  step.  It  is  necessary  that  a 
London  agent  should  be  employed  by  the  country  attamey 
to  conduct  an  action,  for  toe  latter  would  not  be  allowed 
travelling  expenses  in  attending  to  the  bnaness.  At  the 
trial  of  the  cause,  sometimes  both  the  agent  and  die  attorney 
who  employed  him  attend,  and  the  expenses  of  both  may  be 
allowed,  if  the  Master,  in  his  discretion,  think  it  was  neces- 
sary that  both  should  be  present. 

The  agent  is  treated  as  the  attorney  in  the  cause  bv  the  op- 

g^site  party,  for  the  purpose  of  serving  notices,  pleadings, 
c,  and  may  be  personally  answerable  for  costs  m  case  of 
misconduct.   He  looks  to  the  country  attorney  as  his  cEent> 

fM6&7Viotc73. 

(*)  If,  after  being  at  the  bar,  fas  wishes  to  be  readmitted,  be  mvsl 
first  be  disbarred,  see  Exports  Cole^  1  Doug.  114 ;  Expearte  TFamcr, 
6Jnr.  1016. 

(>)  Ex  parte  BurreU,  11  Jar.  1062. 

(«)  Ex  parte  Par<rk^«,  4  Jnr.  681. 

(»)  Anon.  1  Chltt.  IBL  667  ;id.  692:  jErporfo  SKoobridpe,  27  L  T. 
83 ;  Ex  parte  Gray,  9  Dowl.  336.  When  stniek  off  the  roll  of  oae 
court,  see  an  applu^tioa  in  another  ooort  on  an  affidavit  br  a  thiid 
party,  Re  Sturdy,  2  Jar.  N.  8.  462. 

(•)  Expmte  Smiih,  I  Chitt  B.  692. 
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and  not  to  the  ori^nal  client  of  the  country  attorney ;  and, 
conTersely,  the  onginol  client  treats  the  coantry  attorney, 
and  not  the  agent,  as  hia  attorney.  Hence,  it  follows,  that 
the  attorney  is  boond  by  the  acta  of  the  agent,  (*)  but  only  as 
regards  the  particular  action,(*)  while  the  attorney  is  bound 
to  the  client  for  the  negligence  or  mistake  of  the  agent, 
and  can  alone  be  sued  by  the  client,  (*)  and  merely  has  a 
remedy  over  against  the  agent  for  his  own  protection. 
There  being  no  privitjr  between  the  client  and  the  agent, 
though  the  client  nas  given  money  to  the  attorney  to  remit 
to  the  agent  to  be  applied  in  a  particular  way,  the  client 
cannot  sue  the  agent  for  money  bad  and  received.(^)  But 
where  the  agent  had,  without  authority  from  the  attorney 
or  client,  received  money  from  the  opposite  party  for  his 
dient,  the  latter  has,  on  application,  compellea  the  agent  to 
payit  OTcr  to  him.^*) 

The  aeent  has  a  lien  on  the  papers  and  moneys  comins 
into  his  nand  in  the  course  of  the  action  for  his  genenu 
balance,  as  against  the  attorney  ;(*)  but  as  against  the  client 
only  for  the  amount  of  his  agency  bill  in  that  particular 
action.(0  Hence,  the  agent's  lien,  as  agunst  the  client,  is 
irrespective  of  the  state  of  the  account  between  the  attorney 
and  client.  ('^  Hence  also,  if  the  client  has  paid  the  attorney, 
he  can  sue  tne  latter  for  his  papers,  though  the  agent  detains 
them  for  his  seneral  balance.  (*^  Hence  also,  as  the  agent 
is  not  the  client's  attorney,  tne  former  cannot  prevent  a 
set-off  of  cross-judgments. (**)  And  if  the  client  pay  the 
agent,  this  is  no  mscharge  agunst  the  attorney.  (";    The 

<>)  WaOaee  v.  WittingUm,  Birnu,  266 ;  GHJUhij,  WiUiami^ 
1  T  R.  710 

(•)  Yatei  v.  FreeUington,  2  Dong.  622. 

(S)  Ex  parU  Jonea,  2  Dowl.  161 ;  id.  901 ;  RabHnt  v.  FenneU,  11 
Q.  B.  248 ;  CoUim  y.  Gnffin,  Barnes,  37 ;  id,  38. 

(«)  Cobbe  T.  Becke,  6  Q.  B.  930. 

(M  RMint  T,  Fetmea,  11  Q.  B.  248. 

(*)  Bray  v.  Eine,  6  Price,  203. 

(')  Moodf  V.  Spencer,  2  D.  &  R.  6:  White  v.  Royal  Exchange 
Company.  1  Bing.  21 :  7  Moore,  249 ;  Taunion  t.  Goforth,  9  D.  &  K. 
384;  /ZoftMfWT.  FeolA,  11 Q.  B. 267 ;  Ourtu t. roftmm,  1  flar. ft  W. 
523. 

(•)  Ward  V.  Heppel,  \6  Yes.  297;  Dieot  v.  Stockleu,  7  G.  &  P. 
587.  See  Moody  v.  SpeneeTf  2  I).  &  R.  8,  as  to  where  the  attorney  is 
paid  beforehand. 

(•)  Anderson  t.  Potman,  7  C.  &  P.  193. 

iM)  Vamandau  ▼.  Bw^  1  D.  &  R.  168.  See  Taunton  t.  Goforth, 
L  &  R.  384,  where  the  attorney  was  himself  the  plaintiff. 
(»)  Taiee  v.  PreekUton^  2  Douc.  623. 
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agent*8   bill   maj  be  referred  to   taxation  as   in    other 
cases  (>) 

If  the  agent  u  named  as  the  attorney  in  the  record,  he 
cannot  be  changed  withont  leave,  as  stated,  anU^  p.  1247. 
Though  the  agen(  can,  prima  fade^  look  only  to  the  attorney 
for  his  costs,  notwithstanding  that  he  knew  that  the  attorney 
acted  for  the  client,  still  it  is  sometimes  a  question  for  the 
jury  to  whom  the  credit  was  given.  (') 

(!)  Smith  V.  ZKmM,  4  Ezeh.  32. 

(>)  Seract  t.  WhiUingUm^  3  D.  &  B.  196;  2  B.  &  C.  11;  BjA*mu 
V.  FennM,  11  Q.  B.  248. 
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BOOK  U,— CHAPTER  XXXV.  («) 
ACTION  OF  MANDAMUS— INJUNCTION— EQUITABLE  PLEA. 


L  Mamdamds. 

The  claoses  of  the  Common  Law  Procedure  Act,  1854, 
empowering  a  plaintiff  to  claim  a  mandamugj  are  as  follows : — 

The  plaintiff  in  any  action  in  any  of  the  superior  courts,  except 
leplerin  and  ejectment,  may  indorse  npon  the  writ  and  copy  to  be 
served  a  notice  (*)  that  the  pbdntiff  intends  to  claim  a  writ  of 
Mondmnitf,  and  the  plaintiff  may  thereopon  claim  in  the  deoUnition, 
cither  together  with  any  other  demand  which  may  now  be  enforced  in 
soch  action,  or  separately,  a  writ  of  maniomaw  commanding  the  de- 
fendant to  fulfil  any  daty,  in  the  fnlfilment  of  which  the  plaintiff  is 
intereetedO) 

The  deoIaration(^)  in  such  action  shall  set  forth  sufficient  grotmds 
npco  which  such  claim  is  fonoded,  and  shall  set  forth  that  the 
plaintiff  is  personally  interested  therein,  and  that  he  soslains  or  may 
sustain  damage  by  tbe  nonperformance  of  soch  duty,  and  that  per- 
formanoe  thereof  has  been  demanded  of  him,  and  refused  or  neglected.(^) 

Tbe  pleadings  and  other  proceedings  in  any  action  in  wMch  a  writ 
of  mandamus  is  claimed  shall  be  the  same  in  idl  respects,  as  nearly  as 
may  be,  and  costs  shall  be  recoverable  by  either  party,  as  in  an  ordinary 
action  for  the  recoveiy  of  damages.(*) 

in  case  judgment  shall  be  given  to  the  plaintiff  that  a  mandamnu  do 
issue,  it  shall  be  lawful  for  the  court  in  which  such  judgment  is  given, 
if  it  shall  see  fit,  besides  issuing  execution  in  the  ordinary  way  for  the 
costs  and  damages,  also  to  issue  a  persmptoTy  writ  of  mtmdamua  to  tbe 
defendant,  commanding  him  forthwith  to  perform  the  duty  to  be 
enforoed.(') 


O)  See  note,  p.  1040.  (*)  See  a  form,  anie,  p.  93. 

(*)  C.  L.  P.  Act,  1854,  8.  68.      {*)  See  a  form,  arUe,  jn.  135. 
~  L.  P.  Act,  1864,  B.  69.      (•)  Ibid,  s.  70.    (')  Aid.  s.  7L 
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Nothing:  herein  contained  sball  take  away  the  jurisdiction  of  the 
Court  of  Queen's  Bench,  nor  shall  any  writ  of  mumdamm  usned  oat  of 
that  court  be  Inralid,  by  reason  of  the  right  of  the  prosecutor  to  proceed 
by  action  for  mandatmu  under  this  act.(')  Upon  applteattoo  hj 
motion  for  any  writ  oimandawma  in  the  Court  of  Qoeen^s  Bench,  the  rule 
may  in  all  cases  be  absolute  in  the  first  instance  if  the  court  shall  think 
fit,  and  the  writ  may  bear  teste  on  the  day  of  its  issning,  and  may  be 
made  returnable  forthwith,  whether  in  term  or  in  Tacatlon,  but  time 
may  be  allowed  to  return  it  by  the  court  or  judge,  either  with  isr 
without  terms.(')  The  provisions  of  the  Common  Law  Procedure  Acts, 
1852  and  1854,  shall  apply,  so  far  as  they  are  applicable,  to  the 
pleadings  and  proceedings  upon  a  prerogative  writ  of  mtmdamm 
issued  by  the  Court  of  Queen's  Bench.(*) 

The  effect  of  these  sectiona  is  not  to  transfer  to  the 
common  law  courts  the  powers  of  a  court  of  equity  in 
regard  to.  specific  performance,  far  less  to  empower  them 
to  order  specific  performance  of  all  personal  contracts ; 
but  merely  to  extend  to  the  other  two  common  law  courts 

?art  of  the  former  peculiar  jurisdiction  of  the  Queen*s  Bench, 
'he  jurisdiction  is  thus  still  confined  to  those  cases  where  there 
might  have  been  a  mandamus  in  the  Queen's  Bench  before 
the  act,  and  where  the  interest  of  the  party  is  of  a  public 
nature,  or  arises  under  an  act  of  Parliament.  In  Benson  v. 
PatUl,  the  parties  had  entered  into  an  agreement  for  a  lease 
of  seven  years,  and  one  of  the  parties  sought  to  compel  the 
specific  performance  of  the  lease  by  claiming  a  writ  of 
mandamus^  but  Lord  Campbell,  C.  J.  sud : — 

I  am  of  (pinion  that  section  68  does  not  extend  to  the  enibrdng  of  a 
duty  arising  out  of  a  personal  contract.  If  so  it  would  extend  to  all 
cases  in  which  a  contract  was  to  be  performed,  because  in  all  sndi 
cases  it  is  the  duty  of  every  person  to  fulfil  his  omUvct.  No  doubt  the 
bill  when  in  Parliament  contjuned  a  clause  g^nng  to  courts  of  eommoo 
laW  the  same  power  as  to  enforcing  of  contracts  as  that  exercised  by 
courts  of  equity,  but  it  was  thought  that  such  a  power  could  not  be 
properly  worked  by  the  machineiy  in  the  courts  of  common  law,  and  the 
clause  was  rejected.  It  could  hardly  have  been  intended  by  the 
legislature  to  give  to  courts  of  common  law  a  jurisdiction  as  retipeets 
oontrscts  much  more  extensive  than  courts  of  equity  have  ever 
exercised.  According  to  the  construction  contended  for  on  the  part  of 
the  plain tifi^,  the  power  to  grant  a  maiMiafiHtt  would  apply  to  every  case 
where  there  was  a  duty  arising  out  of  a  contract,  in  the  fulfiluieot  of 
which  an  individual  was  pereonally  interested  ;  it  would  apply  to  the 
case  of  a  promise  to  marry,  and,  pari  rationed  we  should  be  bound  to 
grant  a  mandiamiM,  on  the  application  of  a  lady,  to  ebmpel  her  suitor  to 
perform  his  promise  and  lead  her  to  the  hymeneal  altar.    Courts  of 

(')  C.  L.  P.  Act,  1864,  8.  75.        («;  Jbid,  s.  76.        (»)  Ibid.  s.  77. 
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^uitj  never  interfere  in  sach  a  case,  and  eTen  in  cases  in  which  equity 
does  interfere,  it  never  coald  have  been  the  intention  to  confer  a  power 
00  the  conrts  of  common  law  which  they  could  not  satisfactorily 
exercise,  so  as  to  ensure  equity  being  done  between  the  parties.  If  we 
attempted  to  exercise  this  jurisdiction  wittiin  the  area  occupied  by 
courts  of  equity,  we  should  be  sailing  without  chart  or  compass  in  a 
aea  to  which  there  are  no  limits.  I  think  the  hection  must  be  con- 
sidered as  confined  to  those  cases  in  which  before  the  act  passed  a 
nuindamua  would  have  lain.(^) 

The  jnandamus  can  in  general  only  be  claimed  where 
there  is  no  other  specific  legal  remedy, (*)  unless  the  remeily 
is  obsolete  or  inconvenient,  (>)  or  it  is  by  no  means  clear 
whether  there  is  any;(*)  and  it  is  not  clamiablo  meiely  to 
anticipate  a  probable  defect  of  duty.(*)  The  duty  of  the 
party  liable  must  be  clear,  whether  created  by  statute  or 
other\vise.(')  The  duty  must  be  imperative,  leaving  him  no 
discretion,(')  though  if  the  discretion  has  been  exercised 
with  manifest  injustice,  the  court  may  interfere. (*)  The 
court  will  not  extend  the  remedy  of  mandamus  to  cnses  not 
within  it,  merely  because  the  parties  waive  the  objection. (•) 
The  duty  must  be  a  public  duty,  but  the  value  to  the 
public  is  not  nicely  weighed. (")  The  court  however  will 
not  entertain  the  claim  if  the  mandamus  must  be  fruitless  or 
useless,(^^}  or  subject  the  parties  commanded  to  an  action,(*^) 


(>)  Berumi  j.  Paull,  27  L.  T.  78,  Q.  B. ;  25  L.  J.  274,  Q.  B. 

(«)  R,  V.  Bishop  of  Cheater^  1  T.  R.  404;  R.  v.  St.  Katherine't 
Docks,  4  B.  &  Ad.  360 ;  R.  v.  Windham,  1  Cowp.  377 ;  R-  ▼.  Hull 
and  Selby  Railway  Company  6  Q.  B.  70. 

(»)  Tbid. 

{*)  R.  V.  Nottingham  Waterworks,  6  A.  &  E.  365;  R.  r.  Rector 
of  Birmingham,  7  A.  &  E.  259. 

(»)  Blackborough  v.  Davis,  1  P.  Wins.  48. 

(•)  A  V.  Greene,  6  A.  &  £.  648 ;  R,  f.  Eastern  Counties  Railway 
Company,  10  A.  &  £.  616. 

(n  R.  T.  South  Eastern  Railway  Company,  4  H.  L.  Cas.  471 ; 
R.  V.  Hughes.  3  A.  &  E.  429;  R.  v.  Mayor  of  London,  3  B.  &  Ad. 
26i ;  R.  V.  Bishop  of  Gloucester^  2  B.  &  Ad.  168 ;  R,  v.  Eye,  1 
B.&C.  86.  .      „  ^ 

(•)  Ex  parte  Becke,  3  B.  &  Ad.  704 ;  R,  v.  Lancashire,  JJ.  7 
B.  &  C.  692 ;  R.  v.  West  Riding,  J  J.  6  B.  &  Ad.  671. 

I  •)  R.  T.  Lords  of  Treasury,  16  ft.  B.  357. 

(»•)  R.  V.  Bank  of  England,  2  B.  &  Ad.  622 ;  R,  v.  Eastern  Counties 
JUilway  Company,  10  A.  ft  £.  667;  R^  v.  Barker,  Burr.  1266. 

(II)  iW. ;  R.  V.  Bridgman,  16  L.  J.  44 ;  R.  v.  Bishop  of  Lon- 
don.  1  Wils.  11 ;  12  East,  420 ;  A.  v.  ffeatheote,  10  Mod.  6o  ;  R.  J. 
J^orthwieh  Savings  Bank,  9  A.  ft  £.  729. 

(««)  R.  V.  Heaihcote,  10  Mod.  61 ;  i?.  v.  Dyer,  2  A.  &  E.  606 ;  see 
6  &  7  Yiet.  0.  67,  t.  3. 
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or  oomnmnd  what  is  impo8Bible,0)  or  what  is  clearlj  unneoea- 
8arj,(*)  or  if  the  person  cUiming  seeks  merelj  to  grratify  curi- 
osity, and  no  definite  purpose  will  be  served,  (*)  or  if  the  mau^ 
damtu  will  cause  confusion,(^)  or  mere  Texation,(*)  or  indeoo- 
mm.(*)  Nor  will  the  court  allow  a  mandamta  unless  it  has  been 
preceded  by  a  distinct  demand  of  the  specific  thin^,  the 
performance  of  which  is  the  object  of  the  mandomusy  and  by 
a  refusal  of  performance  or  conduct  equivalent  thereto.(') 
Moreover  the  numdamus  must  be  claimed  within  a  reason- 
able time.(*) 

Form  of  writ,'] — The  writ  need  not  recite  the  declaration 
or  other  proceecunes,  or  the  matter  therein  stated,  but  shall 
simply  command  the  performance  of  the  duty,  and  in  other 
respects  shall  be  in  the  form  of  an  ordinary  writ  of  execu- 
tion, except  that  it  shall  be  directed  to  the  party  and  not 
to  the  sheriff,  and  may  be  issued  in  term  or  vacation, 
and  returnable  forthwith.  (*) 

Effect  of  writ  and  disobedience^ — ^The  writ  of  mandammt^ 
80  issued  as  aforesaid,  shall  have  the  same  force  and  efiect 
as  a  peremptory  writ  of  mandamuM  issued  out  of  the  Court 
of  Queen's  Bench,  and  in  case  of  disobedience  may  be 
enforced  by  attachment. ('*)  No  return  thereto  except  that 
of  compliance  shall  be  allowed,  but  time  to  return  it  may, 
upon  sufiident  grounds,  be  allowed  bythe  court  or  a  jndf^e, 
either  with  or  without  terms. (")  The  court  may,  upon 
application  by  the  plaintiff,  besides  or  instead  of  proceeding 
affainst  the  disobedient  party  by  attachment,  direct  that 
the  act  required  to  be  done  may  be  done  by  the  plaintiff,  or 
some  other  person  appointed  by  the  court  at  the  expense  of 
the  defendant ;  and  upon  the  act  beinff  done,  the  anoimt 
of  such  expense  may  be  ascertained  by  uie  comt,  either  by 
writ  of  inquiry  or  reference  to  a  Master,  as  the  court  or  a 
judge  may  order,  and  the  court  may  order  payment  of  the 

0\  R,  T.  London  and  North  Wutem  Bailwmy  Compamf,  6  BaO. 

'(•)  R  V.  Pitt,  10  A.  ft  E.  872;  Anon.  Loft,  148;  Jt  v.  Uamdih 
JRomit,  2  T.  R.  282. 

(*)  R.  T.  Staford$hire,  JJ.  6  A.  ft  E.  90. 

(*)  R,  V.  Bishop  oj  Ely.  1  Wils.  266;  1  W.  BL  fi9. 

r  •)  H  T.  St,  John's  CoUegs,  Comb.  288. 

C*)  jR.  T.  Coleridge,  1  Chit  R.  697. 

(')  A  V.  Bristol  Railway  Co.  4  Q.  B.  182;  8  0.  ft  D.  384 ; 
Ex  parte  Thompson,  6  Q.  B.  721 ;  C  L.  P.  Act,  1854,  s.  7a 

(*)  ff.  V.  Townsend,  28  L.  T.  100,  Q.  B. 

(•)  C.  L.  P.  Act,  1854, 1.  72.     (»•)  Jbid.  i.  73.       (»)  /MdL  s.  72. 
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amount  of  such  expenses  and  costs,  and  enforce  payment 
thereof  by  execution.  (^) 

Form  of  Judgment  for  Plaintiff  after  Verdict^  that  a  Man- 
damus do  igme  under  sect.  71  of  the  Common  Law  Pro- 
cedure Act^  1854.(*) 

7%s  same  €u  in  tie  ordinary  Jarm  of  an  entry  of  a  judgment  to  the 
end  of  the  pottea^  and  then  thvs  : — Therefore  it  is  oonnidered  that  a 
writ  of  wuni4hmtts  do  issue,  commaDding  the  defendant  to  [Aere  ttate 
the  thtfy  to  be  per/omtedy  or  the  thing  to  be  done^  as  claimed  by  the 
dedaratum].  And  it  is  also  considered  that  the  plaintiff  do  recover  of 
dM  defendant  the  said  moneys  by  the  justices  [or  by  the  judge  or 
bamii]  aforesaid,  in  form  aforesaid  aboro  assessed,  and  also 
£  for  his  costs  of  sait  in  this  behalf. 

/ft  ike  margin  of  the  judgment  oppotite  the  first  words,  **  Therefore 
it  ia  considered,  &c./'  unite  '*  jodgment  signed  the  day  of  ,. 

18     ,  [inserting  the  day  of  signing  final  judgment^] 

WrU  of  Inquiry  to  ascertain  the  Expense  incurred  hy  the 
doing  of  an  act^  and  far  the  doing  of  which  a  Mandamus 
was  issued,^*) 

Victoria,  by  the  graoe  of  God,  of  the  United  Kingdom  of  Great 
BritMn  and  Ireland  Queen,  defender  of  the  faith:  To  the  sheriff 
of  greeting.     Whereas,  upon  an  application  by  A.  B.,  the  plain-* 

tiff  in  an  action  against  G.  D.,  in  our  Court  of  Qnren's  Bench  [or 
**  Common  Pless,*'  or  ''  Excfa.  of  Pleas,"  as  the  case  may  6e],  at  West- 
mioater,  onr  said  eonrt  did,  on  the  day  of  ,  a.d.  , 

(dute  iforder\  direct  that  {state  the  terms  of  the  order  direct-, 

ing  the  act  to  be  done  €U  the  defendant's  expense"]  ;  and  the  said  A.  B. 
[<»r,  "and  E.  P.,"  if  another  person  than  the  plaintiff  has  been 
appointed  by  the  court  to  do  the  aei]y  has  done  the  said  act  so  directed 
to  be  done  ;  and,  in  order  to  enable  our  said  court  to  ascertain  the 
amount  of  the  expense  of  the  doing  the  same,  we  command  yon  that, 
by  tbo  oath  of  tweWe  good  and  lawful  men  of  your  bailiwick,  yon  dili* 
gently  inqaire  what  is  the  amount  of  the  expenses  incorred  by  the  said 
A.  B.  [or,  by  E.  F.,  as  the  ease  may  6e],  in  the  doing  of  the  said  act, 
and  tint  yon  send  to  ns  [or  in  C.  P,  **  to  our  justices^"  or  in  £xch, 
*'to  the  barons  of  oar  Exchequer"],  at  Westminster,  on  the  day 

of  ,  now  next  ensuing,  the  inquisition  which  you  shall  there- 

npon  take  nmler  your  seal  and  the  seal  of  those  by  whose  oath  you 
shall  take  that  inquisitioD,  together  with  this  writ.     Witness,  , 

(name  qf  chitf  justice,  or,  in  Exch,  qf  chi^  baron),  at  Westminsteiv 
the  day  of  ,  in  the  year  of  oar  Lord        . 


s 


>)  C.  Im  p.  Act,  1854,  8.  74. 
>)  Bale  Pr.  M.  Y.«18o4,  Sched.  32. 
(>)  Ibid.  Sched.  33. 
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IL  AcTKui  FOR  IsjincfiKnr. 

The  Common  Law  Procedure  Act,  1854,  enabfing^  » 
plaintifrto  claim  a  writ  of  injunctioii,  enacts  as  follows : — 

In  all  cases  of  breach  of  ooDtract  or  other  iDJnrj,  where  the  yutf 
injured  is  entitled  to  maintain,  and  has  brought  an  actaen,  he  maj,  in 
like  case  and  manner  as  hereinbefore  provided,  with  respect  to  wttrnda- 
MM,  claim  a  writ  of  injnnction  against  the  repetitiafn  or  coatinnaaee 
of  sQch  breach  of  contract  or  other  injnr,  or  the  committal  of  anj 
breach  of  contract  or  injury  of  a  like  kind,  arising  oot  of  the  saaie 
contract  or  rdating  to  the  same  property  or  right ;  awl  he  maj  also, 
is  the  same  action,  include  a  claim  for  damages  or  other  redieBS.C) 

The  writ  of  summons  in  snefa  action  shall  be  la  the  aame  fmn  as 
the  writ  of  snmmoDS  in  any  personal  action;  bat,  on  every  saoh  writ  aad 
copy  thereof,  there  shall  be  indorsed  a  aotiae  (*)  that,  in  de&nlt  fd 
appearance  the  plaintiff  may,  besides  proceeding  tojndgioeataBd  eatca- 
tion  for  damages  and  costs*  apply  for  and  obtain  a  writ  of  injiukction.C) 

The  proceedings  in  snch  actioD  shall  be  the  same,  aa  nearly  as  may 
be,  and  subject  to  the  like  control  as  the  proceedings  in  an  actieo  to 
obtain  a  mamdamm  nader  the  prorisiona  hereinbefere  coatained  X*)  *M 
in  such  action  judgment  may  be  giren  that  the  writ  of  injunction  do 
or  do  not  i&soe,  ss  justice  may  require,  and  in  case  of  disobedience  snch 
writ  of  injnnction  may  be  enforced  by  attachment  by  the  conrt,  or,  when 
anch  courts  shall  not  be  sitting,  by  a  jndge.(*) 

It  shall  be  Iswfal  for  the  pkintiff,  at  any  time  after  the  oomBence- 
ment  of  the  action,  and  whether  before  or  after  judgment,  to  apply 
ex  parte  to  the  court  or  a  judge  for  a  writ  of  injunction  to  restraia  the 
defendant  in  such  action  from  the  repetition  or  continuance  of  the 
wrongful  act  or  breach  of  contract  complained  of,  or  the  coannittal  eS 
any  Iveach  of  contract,  or  injury  of  a  like  kind,.ari8ing  oat  of  the  same 
contract,  or  relating  to  the  same  property  or  right ;  and  such  writ  may 
be  granted  or  denied  by  the  court  or  judge  upon  such  terms  as  to  the 
duration  of  the  writ,  keeping  an  account,  giriag  security,  or  otbcfwisSr 
as  to  such  court  or  judge  shall  seem  reasonable  and  just,  and  ia  ease  o* 
disobedience  such  writ  may  be  enforced  by  attachment  by  the  coait,  or, 
when  such  courts  shall  not  be  sitting,  by  a  jadge ;  prorided  always, 
that  any  order  for  a  writ  of  injunction  tnade  by  a  jodge,  or  any  writ 
issued  by  virtue  thereof,  msy  be  dischsrged  or  varied,  or  set  aside  by 
the  court,  on  application  made  thereto  by  any  party  disaatisfied  with  sacb 
order.(«) 

The  effect  of  these  sections  is  to  give  the  same  power 
to  a  court  of  law  as  to  granting  an  injunction,  which  courts 


(»)  C.  L.  P.  Art,  1864,  s.  79. 

(s)  See  the  form  of  indorsement,  ante,  p.  94. 

(»)  C.  L.  P.  Act,  1854,  s.  80. 

(*)  See  a  form  of  declaration,  oitfo,  p.  136. 

(»)  C.  L.  P.  Act,  1864,  8, 81- 

(•)  Ibid.  s.  82. 
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of  equity  exercise  in  cases  where  the  injunction  is  granted 
without  terms ;  in  other  words,  the  court  of  common  law 
will  only  grant  an  injunction  where,  in  the  same  circum- 
stances, the  court  of  equity  would  grant  an  absolute  in- 
junction. The  reason  of  this  restriction  is  that  the  court 
of  common  law  has  no  organs  to  do  entire  justice  between 
the  parties  in  those  cases  in  which  courts  or  equity  impose 
terms. (*)  Where  a  court  of  equity,  however,  sees  that  the 
question  between  the  parties  can  be  dealt  with,  but  cannot 
be  wholly  decided  at  law,  while  a  part  of  the  relief  sought 
by  the  plaintiff  can  only  be  obtained  in  equity,  the  court  of 
equity  will,  on  a  motion  for  an  injunction  to  restrain  an 
action  at  law,  grant  the  injunction  until  the  hearing  of  the 
cauae.C) 


IIL  Equttablk  PlvAb,  Replioatiobb,  &e. 

The  Common  Law  Procedure  Act,  1854,  enacts : — 

It  shall  be  lawfal  for  the  defendaot  or  plaintiff  in  replem  in  any 
€«ue  in  aoj  of  the  superior  courts,  in  which,  if  judgment  were  obtained, 
he  would  be  entitled  to  relief  against  such  judgment  on  equitable 
grmads,  to  plead  the  facts  which  entitle  him  to  such  relief  by  waj  of 
defence,  and  the  said  courts  are  herebj  empowered  to  receive  such 
defence  bj  waj  of  plea;  provided  that  tuch  plea  shall  begin  with  the 
words  "for  defence  on  equitable  grounda,**  or  words  to  the  like 
efiect.('} 

Anj  such  matter  which,  if  it  arose  before  or  during  the  time  for 
pleading,  would  be  an  answer  to  the  action  bj  way  of  plea,  m^j,  if  it 
arise  after  the  lapse  of  the  period  during  which  it  could  be  pleaded,  be 
Sflt  up  by  way  of  cutditd  quereleL{*^ 

The  plaintiff  may  repif,  in  answer  to  any  plea  of  the  defendant,  facts 
which  avoid  such  plea  upon  equitable  grounds ;  provided  that  imoh 
replication  shall  begin  with  the  words  **  for  replication  on  equitable 
grounds,"  or  words  to  the  like  effect.(*) 

Provided  always,  that  iu  case  it  shall  appear  to  the  court,  or  any 
judge  thereof,  that  any  such  equitable  plea  or  equitable  replication 
cannot  be  dealt  with  by  a  court  of  law  so  as  to  do  justice  between  the 
parties,  it  shall  be  lawful  for  such  court  or  judge  to  order  the  same  to 
be  ttrvek  out,  on  such  terms  aa  to  eorts  and  otherwise  as  to  such  court 
or  judge  may  seem  rea8onable.(*) 

As  to  the  full  effect  of  these  enactments,  the  Court  of 


P)  See  Mines  Royal  Society  v.  Mngnny^  10  Excb.  489. 

Q)  Athenau/n  Life  Attura/ice  Company^  27  L.  T.  232,  Y.  C  W. 

»)  C.  L.P.  Act,  185*,  8.  83. 

*)  Ibid,  s.  84.  C»)  Ibid.  s.  85.  (•)  Ibid.  s.  86. 
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Queen^s  Bench^  in  the  eonsidored  judgment  in  Woodkmae  t. 
Farebrother  (5  £.  &  B.  277),  thns  sUted  the  limits  within 
which  a  court  of  law  will  interfere  in  allowing  equitable 
defences.  That  was  an  action  on  a  bond  for  4C>D0/.^  condi- 
tionod  to  indemnifj  the  obligees  against  the  defaults  in 
observance  by  one  C.  of  the  covenants  in  an  indenture 
referred  to  in  the  condition,  whereby  C.  covenanted  with  the 
obligees  of  this  bond  to  repay  2000^,  lent  him  on  mortga^ 
of  a  policy  of  insurance,  to  keep  the  policy  up,  pay  the 
premiums,  and  pay  the  interest  on  the  2000/.  Breaches  of 
the  condition  were  assi^ed,  inasmuch  as  C.  had  not  paid 
interest,  and  had  not  paid  premiums,  and  defendant  had  not 
indemnified.  Plea,  by  way  of  equitable  defence,  that  the 
defendant  was  surety  for  C.  only,  and  that  he  had  ofiered 
and  was  still  ready  to  pay  all  that  was  in  equity  due  to  the 
obligees  on  receiving  an  assignment  of  the  securities.  Lord 
Campbell,  C.  J.,  on  delivering  judgment,  said: — 

"  It  is  not  for  us  sitting  here  jndiciiiny  to  say  how  far  it  is  deiirible 
sr  expedient  that  eqnitable  jurisdiction  shonld  be  given  to  ooarts  of 
oommon  Isw.      We  hsve  only,  looking  to  the  Ungnage  of  the  k|ps- 
iatnre,  to  consider  tbat  equitable  jurisdiction  has  aetnally  been  given  to 
US,  bearing  in  mind  that,  unless  in  as  far  as  our  power  and  pfoeednre 
have  been  altered  by  express  enactment,  or  reasonable  implication  froa 
what  has  been  expressly  enacted,  they  remain  nnchanged.     •    .    •    • 
The  very  important  qne8ti<«i  therefore  arises,  whether  where  a  defen- 
dant wonld  only  be  entitled  to   relief   aii^ainst  a  judgment,  to  the 
txtent  of  a  temporsry  or  conditional  injunction,  be  is  entitled  to  set  up 
his  equitable  grounds  of  relief,  by  way  of  defence  in  a  court  of  law? 
We  are  of  opinion  that  as  yet  the  legislature  has  authorised  us  to 
receive  a  plea  disclosing  equitable  grounds  of  relief,  only  where  the 
facts  would  entitle  the  defendant  to  an  absolute  and  perpetual  injunc- 
tion against  the  judgment.     In  this  last  esse  no  difficulty  oocara,  fflr 
the  plea  is  a  simple  bar  to  the  action,  and  we  should  only  have  to  pro- 
nounce the  oommon  law  judgment,  'that  the  plaintiff  lake  nothing  by 
his  writ,  and  that  the  defendant  go  thereof  without  day.*      But  if  the 
injunction  is  to  be  temporary  or  conditional  in  equity,  at  common  Isw 
we  have  no  such  judgment,  and  we  hare  no  analogous  judgmeot.    We 
could  not  attempt  to  do  justice  between  the  parties  without  prooouMing, 
instead  of  a  common  law  judgment,  an  equitable  decree.     If  upon  so^ 
a  plea  we  were  to  give  judgment  in  bar  of  the  action,  all  legal  remedy 
would  be  gone,  although  the  defendant  confesses  bis  liability  to  paj 
the  sums  which  this  action  seeks  to  recover.     It  is  said  diat  the 
plaintiffs  might  afterwards  hare  relief  in  equity,  or  might  pexhaps 
bring  another  action  when  they  have  transferred  the  pohcy  to  the 
defendant ;   but   we  think  that  it  was  intended  to  admit  a  plea  on 
equitable  grounds,  only  where  final  justice  may  be  done  by  the  ooQrt 
of  law  In  the  pending  suit     This  could  only  be  by  prononndng  an 


EQUITABLE  PLEAS.  1279 

eqoitaMe  decree.  Bat  we  hare  no  warrant  In  pronounce  soch  a  decree. 
Bj  secttoQ  85f  a  replication  us  supposed  to  follow  the  equitable  plea,  and 
common  law  procedure  is  still  contemplated.  Where  the  judgment, 
if  obtained,  would  be  substantially  rerersed  by  a  perpetual  injunction  in 
eqxiitj,  that  which  would  be  sufficient  ground  fur  the  perpetual  injunc- 
ticm  is  admitted  as  a  legal  defence,  in  the  same  manner  as  payment 
after  the  dty,  which  at  common  law  was  only  ground  for  equitable 
relief  after  a  judgment  had  been  obtained  for  the  penalty  of  the  bond. 
This  was,  by  the  statute  of  Anne,  let  in  as  a  Irgal  defence,  and  as  by  the 
recent  statute  to  an  action  ai^ainst  a  surety  or  an  instrument  under 
seal,  time  given  to  the  principal  debtor  without  the  consent  of  the 
surety  is  turned  into  a  len^al  defence,  although  previously  it  was  only 
ground  for  equitable  relief.  But  where  the  ground  for  equitable  relief 
is  not  a  complete  bar  to  any  proceedings  upon  the  judgment,  and  is  not, 
if  offered  by  plea,  a  complete  bar  to  the  action,  we  are  not  furnished 
with  any  means  of  doing  justice  between  the  parties.  We  cannot  enter 
into  equities  and  cross  equities;  we  should  often  be  without  means  to 
determine  what  are  the  tit  conditions  on  which  the  relief  should  be 
giren  ;  no  power  is  conferred  upon  us  to  pronounce  a  conditional  judg- 
ment; no  process  is  provided  by  which  we  could  enforce  performance 
of  the  condition;  there  are  no  writs  of  execution  against  persons  or 
goods  adapted  to  soch  a  judgment,  and  no  one  can  conjecture  what 
renoedy  it  would  give  against  the  lands  of  the  debtor.  In  short  we 
think  that  a  plea  on  equitable  grounds  is  to  prevail  only  where,  followed 
by  a  common  law  judgment,  it  will  do  complete  and  final  justice 
between  the  parties.  Such  appears  to  have  been  the  view  of  the  Court 
of  Exchequer  in  3fme»  Royal  Society  v.  Mugncuf  (\Q  Exch.  489), 
where  leave  was  refused  to  plead  such  a  plea,  something  remaining  to 
be  done  by  the  defendant  before  he  could  have  claimed  a  perpetual  in- 
junction in  a  court  of  equity.  As  that  case  was  decided  merely  on 
motion,  without  the  opportunity  of  carrying  it  into  a  court  of  error,  we 
should  not  have  considered  ourselves  bound  by  ir,  had  we  disapproved 
of  it;  but  we  entirely  concur  in  the  reasoning  on  which  it  is  founded. 
Aod  therefore  without  deeming  it  necessary  to  consider  thn  replication 
or  the  rejoinder  on  the  insufficiency  of  the  plea,  we  give  judgmeni  for 
the  plaintiffs.** 

The  Court  of  Common  Pleas  has  also,  with  a  slight 
<|aalificatioTi,  agreed  with  the  other  two  courts.  In  Wood 
▼.  Copper  Miners  Company  (17  C.  B.  592),  Jervis,  C.  J. 
said: — ^* Without  attempting  to  define  the  form  or  the 
precise  circumstances  under  which  a  court  of  law  will 
aflmit  an  equitable  plea  to  enure  ns  an  answer  to  an  action, 
it  is  plain  that,  inasmuch  as  a  judgment  for  the  defendants 
here  would  bar  the  action,  we  cannot  hold  this  to  be  a  good 
equitable  plea,  unless  it  discloses  a  case  in  which  a  court  of 
eqoitr  would  grant  a  perpetual,  unqualified  and  uncondi- 
tional injunction.  Whether  that  test  is  applicable  in  all 
cases,  it  is  not  necessary  now  to  inquire.     No  doubt  in  this 
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as  in  nil  cases,  the  court  will  not  admit  an  equitable  pi 
that  would  carry  the  legal  defence  further  than  a  conrt  <^ 
equity  would  extend  its  protection  to  a  party." 

Acting  on  the  prindpte  thus  expressed,  the  courts  liaTe 

allowed  an  equitable  defence  in  the  following  cases.     To 

detinue  for  a  lease,  that  it  was  deposited  to  secure  payment 

to  the  defendants  of  150/.  and  interest,  by  way  of  e<}uitable 

roortgHge  upon  the  terms  of  an  agreement  in  writing,  the 

former  recovery  and  proceedings  thereon,  that  the  1502. 

was  still  due,  and  that  afler  the  commencement  of  this  action 

the  defendant  tendered  and  oflered  to  deliver  np  the  lease 

on  payment  of  the  150/.  with  costs  of  the  action  up  to  that 

time,  which  offer  was  refttsed.(>)    In  an  action  on  a  policy  of 

lutsurancc,  the  defendant  pleaded  that  the  policy  was  made 

on  the  terms  of  a  previous  proposal  being  true,  and  that  a 

statement  therein  was  untrue ;  and  an  equitable  replication 

was  hold  good,  that  before  the  policy  was  made  the  defen- 

dants  issued  a  prospectus,  stating  that  all  policies  efiected  by 

them  should  be  indisputable,  except  in  cases  of  fraud,  on 

the  faith  of  which  representation  the  plaintiff  effected  the 

policy .(')  In  trover  for  goods,  an  equitable  defence  was  allowed, 

that  the  plaintiff  was  owner  of  premises,  and  the  giK>ds  were 

the  stock  in  trade  thereon,  which  were  purchased  by  the 

defendnntSf  but  owing  to  a  mistake  of  the  broker  in  drawing 

up  the  bought  and  sold  notes,  the  goods  in  question  were 

omitted,  and  that  possession   of  the  goods  and  premises 

had  been  delivered  to  the  defendants  and  the  purchase  com* 

pletcd.(')    In  an  action  on  a  covenant  binding  the  defendant 

not  to  practise  in  S.,  the  court  allowed  an  equitable  plea, 

that,  as  oetween  the  defendant  and  the  plaintiff,  the  part  of  S. 

in  which  the  defendant  practised,  had  always  been  treated 

as  being  in  S.  M.,  and  that  it  was  not  intended  hj  the 

parties  to  restrain  the  defendant  from  practising  in  the  part 

of  S.  in  question,  and  that  the  covenant,  as  set  forth  in  the 

derlaration,  was  so  framed  by  mistake.  (*) 

The  courts  have  refused  to  allow  an  equitable  plea  in  the 
following  cases :  where  the  plea  disclosed  circumstances  in 


(1)  Chilton  T.  Carringion,  16  C.  B.  206. 

(<)  Wood  V.  Dwarris^  \\  Exeb.  493 ;  in  this  case  it  was  aleohcld, 
that  when,  in  an  action  on  a  written  contract,  a  defcadsnt  pleads  matter 
which  he  is  in  equity  precluded  from  setting  up  by  a  term  of  the 
cootract  not  stated  in  the  written  iostrumeot,  a  court  of  law  may  give 
equitable  relief  without  the  instrument  being  first  reformed. 

(•)  Steele  v.  Haddock^  10  Exch.  952. 

(♦)  Luce  V.  Izod,  1  H.  A  N.  245. 
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which  a  court  of  equity  would  only  restrain  the  action  on 
t^rma   and  conditions,  the  plea  amounting  merely  to    a 
pending  arbitration. (*)     In  an  action  of  account  upon  the 
statute  4  Anne,  c.  16,  a.  27,  by  one  tenant  in  common 
against  another,  for  not  accounting  for  rents  received,  the 
defendant  pleaded  that,  before  the  receipt  of  the  rents,  the 
plaintiff  and  defendant  by  indenture  demised  the  premises  to 
W.    for  a  term  of  500  years,   which   term,   after  divers 
assignments,  vested  in  the  defendants;   and  an  equitable 
replication    that  the  said  indenture  was   a  mortgage    to 
secure  a  sum  of  money,  and  that  defendant  had  received 
more    than   sufficient   to    pay    the    mortgage    debt,    was 
struck  out,  because  the  court  could  not  order  a  reconvey- 
ance.(')  In  an  action  against  an  executor  for  goods  sohl,  &c , 
to  the  testator,  the  defendant  pleaded  the  Statute  of  Limi- 
tations;   and  an   equitable  replication,   that  the  testator 
bequeathed  his  property  in  trust  to  pay  his  creditors,  was 
held  bad.(^)     So,  in  the  same  case,  to  a  plea  of  set-off  of  # 
money  due  to  plaintiff  for  use  and  occupation  by  the  testator, 
an  equitable  replication,  that  the  testator  by  his  will  directed 
all  sums  of  money   and  effects  already   advanced   to   the 
plaintiff  (of  which  the  sum  setoff  was  one)  should  be  deemed 
an  advancement,  was  held  liad.(*)      In  an  action  for  the 
nonperformance  of  an  alleged  agreement  to  load  a  ship  for 
a  particular  voyage,  with  a  guaranteed  freight  of  not  less 
than  5500/.,  the  court  refused  to  allow  an  equitable  plea, 
that  the  real  contract  was,  that  the  ship  should  earn  freight 
at  such  a  rate  per  ton,  that  if  filled  she  would  obtain  5500/., 
and   that,  by   mistake  of   the    person    who  reduced    the 
contract  into  writing  in  the  Spanish  language,  which  he 
imperfectly  understood,    it  was    described   as  an  absolute 
guar^tntee  that  the  ship  should  have  a  freight  of  5500/. (^) 
In  an  action  of  covenant  for  rent,  an  equitable  plea  was 
refused,  that  the  defendant  agreed  with  the  plaintiff  that  the 
defendant's  tenants  should  attorn  to  the  plaintiff,  and  that 
the    defendant  should  pay  a   sum  in   satisfaction   of  the 
corenants,  and  the  lease  should  be  cancelled,  and  that  the 
defendant  had  paid  the  sum  accordingly  and  done  every 

(•)  Wood  V.  Copper  Miners  Company^  17  C  B.  561. 

(«)  Gorely  v.  Gorely,  1  H.  &  N.  144. 

(»)  Gulliver  Y.  Gulliver,  1  H  &  N.  174.  (<)  2hid. 

(•)  Perez  v.  Oleaga,  11  £xch.  506,  such  a  plea  disclosing  ground 
for  a  court  of  equity  refonniDg  the  contract.  See  Woodw  Dwarrit, 
onte^  p.  1280.  See  also  Burgoyne  v.  CotterilL  24  L.  J.  28,  B.  C  • 
Vorley  y.  barreU,  28  L.  T.  86,  C  P. 
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thing  on  his  part,  but  the  plaintiff  had  refused  to  perform 
his  agreement.  (^)  Where  a  husband  sued  for  money 
had  and  .received,  and  the  defendants  equitable  plea  was, 
in  substance,  that  the  money  was  assigned  by  tlie  wife  tu 
him  as  trustee  for  her  separate  use;  it  was  held  that 
the  equitable  replication  was  good  which  set  forth  a 
prior  assignment  to  the  plaintifl^  and  that  the  defendant 
could  not  object  that  the  plaintiflPs  title  was  a  mere  equi- 
table title. (')  In  an  action  by  a  wife^s  trustee  against  & 
banker  for  (jUvidends,  which  the  latter  had  paid  over  to  a 
third  party,  pursuant  to  the  pluntiff 's  power  of  attorney,  ii 
was  held,  the  defendant  could  not  be  allowed  an  equitable 
plea,  that  the  wife  had  obtained  prepa}'ment  of  her  divi- 
dends  by  means  of  the  power  of  attorney,  which  she  had 
revoked  before  the  defendant  received  the  dividends.(') 

A  plaintiff  will  not  be  allowed  to  repljr  equitably  to  a  plea 
of  the  Statute  of  Limitations  in  an  action  for  breaking  the 
plaintiff^s  close  and  converting  his  goods,  that  the  cause  of 
action  was  fraudulently  concealed  from  the  pl^tiff  until 
within  six  years  before  the  action. (*) 

The  court  has  ordered  the  plea  to  be  struck  out  as  fol- 
lows : — ^AVhere,  to  an  action  by  a  drawer  agjiinst  an  ace^tor 
of  a  bill  of  exchange,  the  plea  on  equitable  grounds  was, 
that  the  bill  was  of  a  later  date  than  it  purported,  and  was 
so  represented  by  the  plaintiff,  and  that  the  action  was 
commenced  before  the  bill  would  have  been  due  if  properly 
dated.  (^)  Where  an  action  was  brought  on  a  joint  and  several 
promissory  note  of  the  defendant  and  one  S.,  payable  to  the 
plaintiff  at  six  months,  and  the  defendant  plead^  equitably 
that  he  made  the  note  without  consideration  and  as  surety 
for  8.  to  secura  a  debt  due  to  the  plainti&,  who  took  the 
note  from  him  as  such  surety,  and  that  the  plain tifis  after- 
wards, without  the  defendant's  consent,  and  for  a  good 
consideration,  gave  time  to  S.,  and  had  funds  to  his  credit 
which  they  did  nut  apply  in  payment,  this  was  held  not  to 
amount  to  any  equitable  defence. (*) 

The  defendant,  after  pleading  an  eauitable  defence, 
which  has  been  demurred  to,  may  file  a  bill  in  equity  for  an 

(1)  Minei  Royal  Socieiv  v.  J/o^nay,  10  Exch.  489,  ante,  p.  184. 
See  also  Teed  t.  Johnaoti,  '/6  L.  J.  110,  Exch. 

(2)  Shper  V.  CotteriU,  27  L.  J,  199,  Q.  B. 
(»)  Clarke  v.  Lnwrie,  19  Not.  66  Excb. 

(«)  fTuufer  t.  Gibbont,  24th  Nor.  18-56,  Excb. 
(»)   Drain  T.  Harvey,  17  C.  B.  267. 
CJ  Strong  v.  Foster,  17  C.  B.  201. 
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injanction ;(})  and  it  seems  the  court  of  equity  will  not  stay 
its  hand  merely  because  the  demurrer  is  not  disposed  of.(') 

Although  an  equitable  plea  has  been  allowed  by  a  judge 
at  chambers,  the  plaintiff  has  a  ri^ht  to  come  to  the  court 
for  a  rule  to  strike  it  out,  and  this  not  by  way  of  appeal 
from  the  decision  of  the  judge  at  chambers,  but  as  a  sub- 
stantive motion.  (*) 

(Jn  allowing  an  e<|uitable  plea,  the  court,  thinking  a 
jurjr  would  not  dispose  of  it  satisfactorily,  has  given  the 
plaintiff  the  option  of  having  the  issue  tried  by  the  court.(*) 

Where  a  party  sues  on  a  contract  which  was  drawn  up  by 
mistake,  and  a  court  of  equity  would  reform  the  contract  on 
that  ground,  it  seems  a  court  of  law  will  allow  the  equitable 
plea  without  forcing  the  defendant  first  to  go  into  a  court  of 
equity,  especially  if  the  agreement  is  executed.  (^) 


..  .„  26  L.  T.  91,  C.  P. 

(*)  Luce  T.  IzoH,  1  H.  &  N.  245. 
"^  Vo*  ley  Y.  Barrett,  28  L,  T.  86,  C.  P, 
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A  TABLE  OF  FEES 

To  he  taken  by  the  Sheriffs,  Under  Sheriffs^  Deputy  Sheriffs^ 
Sheriffs'  Agents,  Bailiffs,  and  others,  the  Officers  or 
Ministers  of  Sheriffs  in  England  and  WaleSj  pwrsuani  to 
the  Statute  of  I  Vict.  c.  66. 


For  eoery  womml  wAtcA  thaU  be  grwatedby  the  Sheriff  to  his  ofioers, 
upon  any  writ  or  procest.  (See  post,  p^  12B8,  u  to  the  charge 
where  there  are  eereral  defendants.) 


In  IxmdoQ  and  Middlesex ...         .••        •••        •••         «.. 

And  on  Crown  and  oatlawr^  process,  an  additional 

In  all  other  oonnties,  where  the  most  distant  part  of  the 

county  shall  not  exceed  100  miles  from  London 
Not  exoeedinfi:  200  miles   ... 
Exceeding  200  miles        ...        «.•        ...        ...         ... 

For  an  arrest  in  London 

In  Middlesex,  not  exceeding  a  mile  Trom  the  Genenl  Post 

v^iiice  ...  ...  ...         «.«  ...  •.. 

Kot  exceedinf(  seven  miles  from  same  place  

In  other  connties,  not  exceeding  a  mUe  from  officer's  reai- 

ucQce  ...  .*•  ...  ...  ...  ... 

Not  exceeding  seven  miles...         

Exceeding  seven  miles       

For  conveying  the  defendant  to  gaol  from  the  place  of  arre»t, 

UvA    iDUc  •*•  «••  •••  ••«  ••*  ••• 

For  an  undertaking  to  give  a  bail-bond 

For  a  Bail-bond — Deposit  m  Sen  ofBqS, 

If  the  debt  shall  not  exceed  £  50 

Ditto  100 

Ditto  150 

Ditto  300 

Ditto  400 

Ditto  500 ...         ...         ... 

If  it  shall  exceed  500 


£ 

<. 

d. 

0 

2 

6 

0 

2 

6 

0 

5 

0 

0 

6 

0 

0 

7 

0 

0 

10 

6 

0 

10 

6 

1 

1 

0 

0 

10 

6 

1 

1 

0 

1 

11 
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0 

1 

0 

0 

10 

6 

0  10 

6 

1 

1 

0 

I 

11 

6 

2 

2 

0 

3 

3 

0 

4 

4 

0 

5 

5 

0 

TABLE  OF  sheriff's  FEES. 
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For  receiving  money  under  the  atatnte  upon  deposit  for 
arrest,  and  pajing  the  same  into  court,  if  in  London  or 
BH  luuiesex      •••         •■•         •••         «••         •••         ••• 

If  in  any  other  county     « ,.. 


£  «.  d. 


0     6 
0  10 


8 
0 


,        For  FiUng  the  BaU-bond. 

If  the  arrest  be  made  in  London  or  Middlesex 
If  in  any  other  conaty       


••• 
••• 


0    8    0 
0    4    0 


Assignment  of  Bail  or  oiher  Bond, 

If  in  London  or  Middlesex             ...         •••         ...     -    ...  0     5    0 

If  in  any  otber  county,  including  postage            0     7     6 

For  the  return  to  any  writ  of  habeas  corpus,  if  one  action  0  12    0 

Aiul  for  each  action  alter  the  first 0    2     6 

For  the  hailiff  to  conduct  prisoner  to  gaol,  per  diem         ...  0  10    0^ 

And  travelling  expenses,  per  mile 0     10 

For  searching  offices  for  detainers  ... 0     1     Q 

Bailiff  *B  messenger  for  that  purpose        .026 


Baiiiffs  executinff  Wearants,  ^c. 

To  the  Bailiffii,  for  executing  warrants  on  extent,  eaptae 
utiagatumj  levari  facias^  fieri  fadae,  ca,  so.,  ne  exeat, 
attachment,  el^t,  writ  of  potoession,  forfeited  recog- 
nixance,  proc^M  from  Pipe -office,  and  otber  like 
matters,  for  each,  if  the  distance  from  the  sheriff  *8 
office  or  the  bailiff's  residence  do  not  exceed  five  miles     110 

If  beyond  that  diiitaiice,  per  mile  0    0     6 

On  distrinffai  in  Lobdon    ...         ...         ...         ...         ...     0    5    0 

In  Middlesex,  not  exceeding  fire  miles  from  General  Post 

Office  ...        ...        •*•        •>•        •••        ...     0    5    0 

Exceeding  five  miles         0  10    0 

In  other  counties,  not  exceeding  five  miles  from  officer's 

residence        .;.         ■••         ...         •••         •..         ...     0     fS    0 

Exceeding  five  miles  •         ...     0  10    0 

For  each  man  left  in  possession,  when  absolutely  necessaxy, 

if  boarded,  per  diem •         .; .036 

If  not  boarded,  per  diem    ...         • 0    5    0 

For  every  sale  by  auction,  notwithstanding  the  defendant 
should  become  bankrupt  or  insolvent,  where  the  pro- 
perty sold  does  not  produce  more  than  3001  5  per 
cent.,  480/.  4  per  cent.,  500(.  3  per  cent.,  and  where  it 
exceeds  500/.  2(  per  cent. 

For  the  certificate  of  sale  to  save  ancUon  duty    0    2    6 

Bond  of  indemnity,  besides  stamps  1  10    0 

Gertificate  of  executiou  having  issued  for  record 0    6    0 
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On  WriU  of  Trial  and  Inanity. 

£    *.    iL 

For  A  deputation 110 

On  lodging  writ  tot  entering  cause  imd  warrant  for  sum- 
moning jury,  which  fee  shall  be  forfeited  in  case  of 
oonntermand  of  trial  0    4    0 

On  Trial  or  InamtUion^ 

Sherifl^  for  presiding  ...         •••         ..,         •.•         ...     1     1    0 

Bailiff,  for  summoning  jury,  and  attendance  in  court         ..•     0    4    0 
And  if  held  at  the  office  of  the  under-sheriff: — 

For  hire  of  room,  if  actuallj  paid,  not  exceeding 0  10    0 

For  trafelling  expenses  of  under-sheriff  from  his  office  to 

place  where  trial  or  inquiidtion  held,  per  mile  •••0     10 

To  hailiff,  from  his  residence,  per  mile       0    0    6 

In  all  cases  in  which  it  shall  appear  to  the  Master  that  a 

•aring  of  expense  has  accniod  to  the  parties  by  reason 

of  a  writ  of  trial  having  been  executed  by  deputation, 

the  £m  for  such  deputation  shall  be  allowed. 

On  WriU  qfExtttUj  Eltgit^  Capia»  Utlwfotwn,  and  othen  of  fktUkt 

nature. 

For  summoning  the  jury,  use  of  room,  presiding  at  the  in- 

quinUon,  &c...         ...         ••.         .«•         •••         ...  S  1  0 

vury          •••         ••«         •••         •••         •••         •••         •••  w  &z  " 

For  traTelling  expenses  of  under-sheriff,  from  bis  office  to 

place  of  inquisition,  per  mile ..•  0  1  0 

For  drawing  and  engrossing  the  inquisition,  per  folio       •..  0  1  6 

For  a  summons  for  the  attendance  of  a  witness 0  5  0 

fnRepJerin. 

Precept  to  bailiff   ...         ...         ...         • 0     2    6 

Notice  for  service  on  defendant      OSS 

Sroker,  where  the  sum  demanded  and  due  shall  exceed  20/. 

and  shall  not  exceed  50Z,  for  appraisement  and  affidavit 

ofyalne         ...         ...         ...         •••        ...        •••     0  10    6 

Where  it  shall  exceed  502i...         .^ ...     I     I    0 

And  his  travelling  expenses  firom  his  residenee  to  the  place 

where  the  goods  are,  per  mile  0    0    6 

Bailiff  for  summoning  parties  and  delivering   goods  to 

tenant  •••         .••        •••        .*•        ••«        •••     i     i    o 

And  his  travelling  expenses,  same  as  broker. 
For  the  warrant,  reoorid,  and  return  of  a  r$,Ja.  fe.,  aeoedScr« 

od  curiam, /xme,  or  writ  of  false  judgment    -.         ...     0  16    6 
For  writ  rttomo  kabendo —         •»     0    4    4 


0 

5 

0 

0 

1 

0 

0 

2 

0 

0 

2 

6 

0 

5 

0 
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In  Scire  Facias^,  Service  of  Capias^  Outlawry^  Error^ 

Supersedeas^  SfC, 

Retwm  of  WriU, 

£   «.    d. 

For  each  sammoDs  on  a  writ  of  teLfa.,  or  for  the  senrioe  of 
writ  of  capMu  where  no  arrest  

And  mileaj;e,  per  mile       

For  recording  each  demand  or  proclamation  under  writs 
of  outlaw F y     •••         •••         ■■•         ■••         ••«         ••• 

For  bailiff  for  making  each  demand  or  proclamation  on  writs 
of  outlawry  in  London  and  Middlesex 

In  ether  ooontiM   ...         •..         .,.         ...         •..         ••• 

And  traTellinfi:  expenses,  if  the  distance  shall  exceed  fi^e 

miles,  then  for  every  mile  beyond  that  distance         ...     0    0     6 

For  any  guperfedeas,  writ  of  error,  order  UbercUi^  or  dis- 
charge to  any  writ  or  process,  or  for  the  release  of  anj 
defendant  in  custody  (unless  in  the  prison  of  the 
county),  or  of  goods  taken  in  execution         0    4    6 

For  the  return  of  any  writ  or  process,  and  filing  the  same, 

exclusive  of  the  fee  paid  on  filing      0     10 

July  Process. — Shtriff^s  attendance  in  Cow%  ^. 

For  return  to  common  ventre        •••        ...         ...         ... 

The  like  to  special  

The  like  on  distringas  or  habeas  corpus  for  common  jury... 

The  like  for  special  jury 

The  like  with  a  riew 

The  like  to  traverse  ventre  '         

For  attendance  naming  special  jury  ...         

Twenty-four  warrants  to  summon  special  jury      

For  bailiff  for  summoning  each  special  juror  

Sheriff  attending  in  court(*)  

For  attending  a  view,  the  fees  as  allowed  by  Role  of  Court, 
49  H.  T.  1853,  ante,  p.  247. 


0 

3 

6 

0 
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0 

0 

12 

0 

0 

14 

0 

1 

0 

0 

0 

14 

6 

2 

2 

0 

1 

4 

0 

0 

2 

0 

I 

1 

0 

F'or  any  Duty  not  herein  provided  for,  such  sum  as  one  of  the 
Masters  of  the  Court  of  Queen*s  Bench  or  Exchequer,  or 
one  of  the  Prothonotaries  of  the  Court  of  Common  Pleas, 
may,  «/Mm  special  application,  allow. 

Bond  Ml  Replevin, 

lofltcad  of  the  allowance  of  the  fees  upon  the  same  scale 
as  the  bail  bond,  the  fee  of  one  pound  one  shilling  only 
is  allowed,  whatever  be  the  amount,  if  above  20/.      ...     1     1     0 

(^)  This  and  the  three  preceding  items  can  no  longer  be  charged 
for,  being  swept  away  by  the  C.  L.  P  Act,  1852,  s.  108 :  {Bennet  t. 
Thompson,  27  L.  T.  202,  Q.  B.) 

[c.  L. — vol.  ii.]  5  s 
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Fet9  on  WriU  of  Trial  and  ImqmsiHom, 

TLe  traTelling  expenses  of  the  under-sheriff  from  hts  office, 
and  of  the  bailiff  from  his  residence  to  the  place  where 
the  trial  or  inquistion  is  held,  are  to  be  apportioned 
rateablj  to  the  parties,  if  more  than  oha  trial  or  inqui- 
sition be  held  at  tbe  same  time  and  plsce. 

Where  there  nre  several  defendants  in  a  writ  of  eapsas,  ard 
warrants  are  issued  thereon  bj  the  under-sheriff, 
against  more  than  one  defendant,  no  more  shall  be 
charged  in  any  case  for  each  warrant,  after  the  first, 
than  two  shillings  and  sixpence. 


[^Signed  bg  tie  JudgtsJ] 
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ADDEM)A  ET   CORRIGENDA. 


Page  12,  after  fifth  line,  add — So,  the  Attorney- General  may 
remove  a  plaint  from  the  County  Conrts  inrolving  matter  of  revenue 
(MoutUjog  V.  Wood,  1  H.  &  N.  58.) 

Page  20,  to  end  of  third  paragraph,  add  —  The  sitting  of  a 
jodj^e  to  the  Bail  Court,  except  on  the  last  two  days  of  term,  is  now 
iliscontinued  :  (Per  Lord  Campbell,  C.  J.,  Nov.  1856.) 

Page  29— See  post,  p.  419. 

Page  38 — See  below  at  p.  165,  n.  (8). 

Page  57,  add — Limiiaiion  of  actions  for  merchanit*  accounts  ] — 
By  the  Mercantile  Law  Amendment  Aot,  19  &  20  VicL  c.  97,  s.  9, 
''all  actions  of  account,  or  for  not  accounting,  and  suits  for  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,  shall  be  commenced  and  sued 
within  six  years  after  the  cause  of  such  actions  or  suits,  or  when  such 
cause  has  already  arisen,  then  within  six  years  after  the  passing  of 
this  act ;  and  no  claim  in  respect  of  a  matter  which  arose  more  than  six 
years  before  the  commencement  of  such  action  or  suit  shall  be  enforce- 
able by  action  or  suit,  by  reason  only  of  some  other  matter  of  claim 
comprised  io  the  same  account,  having  arisen  within  six  years  Uf  xt 
before  the  commencement  of  such  action  or  sulL" 

Absence  beyond  seas,  or  imprisonment  of  a  creditor,  not  to  be  a 
disabiliiif.'] — **  No  person  or  perjons  who  shall  be  entitled  to  any 
action  or  suit,  with  respect  to  which  the  period  of  limitation,  within  which 
the  6%me  shall  be  brought,  is  fixed  by  the  21  Jac.  1,  c  16,  s.  3,  or  by 
4  Anne,  c.  16,  s.  17,  or  by  53  Geo.  3,  c.  127,  s.  5,  or  by  3  &  4  Will. 
4,  c.  27,  ss.  40,41,  42,  and  c.  42,  s.  3,  or  by  16  &  17  Vict.  c.  113, 
a.  20  (Irish  C.  L.  P.  Act),  shall  be  entitled  to  any  time  within  which 
to  commence  and  sue  such  action  or  suit  beyond  the  period  so  fixed 
for  the  same  by  the  enactments  aforesaid,  by  reason  only  of  such  person, 
or  some  one  or  more  of  such  persons  being,  at  the  time  of  such 
cause  of  action  or  suit  accrued,  beyond  the  seas,  or  in  the  cases  in  which, 
by  virtue  of  any  of  the  aforesaid  enactments,  imprisonment  is  now  a 
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disabilHj,  bj  rmod  of  such  penoo,  or  mdw  one  or  men  of 
ponoos,  Imng  impriaoned  at  the  time  of  nch  caooe  of  actkn  or  nilt 
accrued."  (i.  10.) 

Period  of  thmlaiiom  to  rwm  as  tojoimi  dAton  m  Ae  Mwydwa.] — 
"  Where  aucb  cause  of  action  or  aoit,  with  respect  to  which  the  poiod  of 
hmitaiiou  ia  fixed  bj  tbe  eoactmenta  aforesaid,  or  aoj  of  them,  lies  m^dagt 
two  or  more  joint  debtors,  the  person  or  persoos  who  ahall  be  entitled  to 
the  same  shall  not  be  eotiUed  to  aiij  time  within  which  to  ooauDOice 
and  sue  anj  snch  action  or  suit  ai^ainst  snj  oos  or  more  of  socfa  joint 
debtors  who  shall  not  bo  bojood  the  seas  at  the  time  such  eavae  of 
action  or  snit  accroed,  by  reason  only  that  some  other  ovs  or  more  of 
snch  joint  debtors  was  or  were,  at  the  time  snch  cause  of  action  aocraed, 
bejond  tbe  soas,  and  snch  person  or  persoos  so  entitled  as  Aforesaid 
shall  not  be  bamd  from  oommencing  and  suing  anj  action  or  soik 
against  the  joint  debtor,  or  joint  debtors,  who  was  or  were  bejond  ocas 
at  the  time  the  cause  of  action  or  soit  accrued  after  his  or  their  retam 
from  beyond  seas,  by  reason  only  that  jndgroent  wa&  already  recormd 
against  any  one  or  more  of  sndi  joint  debton  who  was  not  or  were  not 
beyond  seas  at  the  time  aforesaid.**  (s.  1 1.) 

Dtfimtiom  of^'heyrndgeoM,"  wkMn  4  #  5  Anne.  e.  16^  omT  dvoef.] 
— **  No  part  of  the  United  Kingdom  of  Great  Britain  and  Irehmd,  aor 
the  Islands  of  Man,  Guernsey,  Jersey,  Aldercey,  and  Saik,  ner  any 
islands  sdjacent  to  any  of  them,  being  part  of  the  dominioos  of  Her 
Majesty,  shall  be  deemed  to  be  beyond  sess  withtB  the  mwming  of  the 
act  4  &  ft  Anne,  e.  16,  or  of  this  act**  (s.  19.) 

ProviaionM  n/Lord  TenterdeiCt  Act  extended  to  ttcbuntiedgmmU  Sy 
agents.'] — *^  In  reference  to  the  provisions  of  the  sets  9  Geo.  4,  c  14, 
ss.  1,  8,  snd  16  &  17  Vict.  e.  113,  ss.  24,  27,  an  acknowledgment  or 
promise  made  or  contained  by  or  in  a  writing,  signed  by  an  agent  of  tbo 
party  chargeable,  thereby  duly  anthorized  to  make  anch  acknow- 
ledgment or  promise,  shall  hare  the  same  effect  as  if  SBch  writing  bad 
been  signed  by  such  party  himself."  (s.  13.) 

Pari  payment  hff  one  eoKtrador^  (fc.,  not  to  pwwemt  bar  hf  eertam 
Statutee  of  Limiiations  m  /wour  of  anotker  eontmetor^  4^2 — *^^^ 
reference  to  the  provinons  of  21  Jac.  1,  c  16,  a.  3,  and  of  9  &  4 
Will.  4,  c.  42,  8.  3,  snd  of  16  &  17  Vict,  c  113,  s.  20,  when  there 
shall  be  two  or  more  co-contractors  or  co-debtors,  whether  bound  or 
liable  jointly  only  or  jointly  and  sererally,  or  execakors  or  adminbtra- 
tors  of  any  oontractor,  no  snch  co-contractor  or  oo  •debtor,  execntor  or 
sdministrator,  shsll  lose  the  benefit  of  tbe  ssid  ensctments,  or  any  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  payment  of 
any  principal,  interest,  or  other  money  by  sny  other  or  others  of  sticfa 
co-contractors  or  co-debtors,  execntors  or  administrators,  (s.  14.) 

Page  87 — Indorsement  on  tbe  summons  of  plaintiff  *8  place  of  busi- 
ness, where  he  is  an  attorney  suing  in  person,  is  sufficient,  though  he 
does  not  sleep  at  such  place  :  (^Abieit  ▼.  JSosAom,  5  E.  &  B.  1019.} 

Page  101,  n.  (3),  add— Cois  ▼.  Sherrvrd,  11  Exeh.  488. 
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Pag«  103,  to  n.  (4),  add — Where  a  writ  was   issned  for  service 

within  the  jarisdfction,  and  an  order  had  been  obtained  for  libertj  to 

proceed,  the  defendant,  on  an  aflSdavit  that  he  waa  residing  abroad, 

was  held  right  in  applying  to  set  aside  the  order  and  not  the  writ 

*   itself :  {Htsketh  ▼.  Fleming,  24  L.  J.  255,  Q.  B.) 

Page  103,  n.  (4),  add — Thus,  where  a  writ,  framed  for  a  British 
■object  residing  ont  of  the  jurisdiction,  was  issued  and  renewed  from 
time  to  time,  and  at  length  served  on  the  defendant  in  this  country,  the 
plaintiff  not  knowing  that  the  defendant's  attorney  had  previously 
entered  an  appeamtice,  the  court  refused  to  set  the  proceeding  aside  : 
(^Gr^m  y.BraddyU,  1  H.  &  N.  69.) 

Page  107,  after  Form  of  Affidavit,  add — Where  the  defendant  was 
4u\j  served,  and  did  not  appear,  the  judge  has  made  an  order  to  this 
effect:  That  the  plaintiff  should  be  at  liberty  to  proceed  in  the  action 
by  filing  a  declaration  against  the  defendant,  requiring  him  to  plead 
thereto  in  eight  days,  and  by  sticking  up  a  notice  of  such  declaration 
in  the  Master's  office ;  and  that,  in  default  of  the  defendant  pleading 
within  the  said  eight  days,  it  be  referred  to  one  of  the  Masters  to 
examine  into  and  see  that  the  plaintiff's  cn»e  is  proved,  by  affidavit  or 
otherwise,  as  the  Master  shall  think  fit,  and  that  the  plaintiff  shall  be 
at  liberty  to  sign  final  judement  for  the  amount  found  due  by  tho 
Master  :  (Firmin  v.  Perry,  27  L.  T.  72,  Q.B.) 

The  application  by  the  defendant  to  set  aside  the  proceedings,  on  the 
ground  that  the  c«use  of  action  did  not  arise  within  the  jurisdiction, 
must  be  made  within  a  reasonable  time:  (Jl^ton  v.  Y^hitehouae,  1 
H.  &  N.  32.) 

Page  116,  to  first  paragraph,  add  —  The  affidavit  nsed  may  be 
merely  the  ordinary  affidavit  of  merits,  without  stating  the  defence  in 
detail  ;  but  it  seems  doubtful,  whether  an  affidavit  in  answer  to  such 
affidavit  ought  to  be  allowed  :  (^WarringUm  v.  Leakey  11  Ezch.  304.) 

Page  123,  n.  (3),  add — Yet,  if  the  plaintiff  is  stayed  merely  by  an 
order  to  find  security  for  costs,  the  period  does  not  count;  but  if  security 
is  found  within  the  year,  then  the  plaintiff  must  declare  also  within 
the  year:  (Ross  v.  Green,  10  Exch.  891.) 

Page  125,  e(  seq. — Service  of  notices,  pleadings,  <^,,  on  Saturdays.'] 
— *^  Servioe  of  pleadings,  notices,  summonses,  orders,  roles,  and  other 
proceedings,  shall  be  made  before  seven  o'clock  p.  m.,  except  on  Satur- 
days, when  it  shall  be  made  before  two  o'clock,  p.  m.  If  made  after 
•even  o'clock,  p.  in.,  on  any  day  except  Saturday,  the  service  shall  be 
deemed  as  made  on  the  following  day,  and  if  made  after  two  o'clock 
p.  ro.,  on  Saturday,  the  service  shall  be  deemed  as  made  on  the  following 
Monday:"  (Rule  Pr.  E.  T.  1856.) 

Page  146,  to  end  of  second  paragraph,  add — In  actions  by  paten- 
tees defendant  is  entitled  to  such  particulars  as  will  describe  those 
portions  of  the  machines  to  which  plaintiff  contends  that  his  invention 
has  been  applied,  so  as  to  enable  the  defendant  to  understand  as  far  as 
poanble,  the  nature  of  the  machines  as  to  which  he  is  to  be  charged . 
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*nil  it  Ii  DO  wu««r  M  lb«  kpplicalioD  fer  rkIi  piilicaUn,  that  defen- 
dsiiri  ADiwfir  to  iDlBiDf^tonBi  ifl  bmffiDiRii  to  eubia  plaiohfT  iir  fnniiih 
tlw  pMlicnlin,  Tor  if  tbow  uiinn  wen  ioasfficint  tb*j  sboold  hava 
bieo  ob)Kl«d  to.  Th*  pliintii'  «u  ■llgwtd  to  inspect  Ibe  macliiius 
on  the  prfmlH*  of  Ibe  drfrodiDt.  uid  ■]•«  10  oumiot  bim  rm  root: 
(Jona  T.  Lra,  ib  L.  J.  341,  Eicb.) 

P>K«  ISI.n.  (4>— bnCveVnya  t.  Time,  11  Eich.  B9:,  m  ta  ■ 
nrerenn  bcfun  dMlknlion,  ud  do  powor  na^nd  to  tb«  ubitnter  ta 

Pa^  ISI,  n.  (6),  idj— AJtaaftfr  judgmant:  iCawmam  r.  ReifoUt, 
1  Jur.  N.  S.  873,  Q.  B.) 

Fige  151,  n.  (T).  add — Bat  in  nrdfriDjt  l>rtter  pirtienUn  the  nnrt 
will  not  ordfrta  be  included,  pajmeaU  made  bjthedBrendaiit:  (_FaniU 
y.  Gonloa,  13  C.  B.  847.) 

Pagei  ISl,  156,  S9I,  S98 — Iiitemisatoriei.]-^lBtOTtig»X<jnta,  tht 
aDBKfci  la  sbicb  niaj  be  reasniablj  eipecled  to  procnre  a  disoneiy  of 

i*  Dot  M>  obJtGtioo  that  tbe  uuwere  roaj  be  eipecled  si  itae  aame  lime 
to  diaclu*  lb«  iDtenogaled  parlj'a  caa*.  J/iter,  if  tbe  ansiren  oia; 
reaaonabi;  ba  expected  lo  relate  eiclueivrljr  Ui  the  cue  of  tbe  inlBTo- 
gaUfi  pant:  (  Wlinlily  t.  Cnm4er,  R  E.  A  B.  ;0«.} 

Where  the  pliintifl',  iminediilely  after  the  dtfrudant  appeared,  bot 
befura  declxnng,  applied  fur  leave  to  adminisur  inteirogaioTirs,  it  «u 
held  thai  moiu  nas  pecr»ary  to  be  elated  in  the  affidaTit  than  mBrl; 
that  ibera  wae  a  good  cause  of  aciion,  and  the  discovarj  woald  ho 
material.  The  nature  of  the  caee  iiinit  be  eel  fonh  no  thai  tbe  judge 
might  comider  of  the  proptietj  of  the  interrogatories:  (C>ooei*«  i. 
MorriiiM,  5  E.  &  b.  9H4.) 

When  a  partj  nfasei  to  antwer  inlerrocatoiin,  a  rule  for  an  attach- 
ment OJ]]  not  be  made  absolute  wilhoal  penanal  aeiria  :  {RumhII  t. 
Dodd,  SOth  Jan.  1857,  B.  C.) 

PaK*  in?,  to  fnurth  line  from  the  bnttom,  add — After  plea,  tba 
oourt  aill  alloir  the  plaintiff  la  drliTar  intrimgaioriea  *itboat  a  ipadal 
affidariu  (.Jama  t.  BantM.  17  C.  B.  59S.} 

Page  158,  after  the  Form  of  Answer,  add—"  The  answer  mnat  not 
be  Kciienil,  bot  sbculil  tmifin  nuooi  for  nfosinK  to  amwer  aKfa  iater- 
rogalorj  ipecificall;:  {Clialtr  T.  Wortleg,  18  C.  B.  !3S.) 

Tage  161,  n.  (1),  add— See  also  CMaler  t.  Wortlef,  IT  C.  B.  tlO. 
'sge  163,  to  end  of  flist  paragraph,  add — InlermgataTics  maj  b« 
dnialeiad  in  ejectment  as  in  other  causes:  (C4a(cr  t.  Watiiey,  IT 
B,  410:  FliliTo/lr.Fltldiir,\lEicb.  MS;)  and  the  plaintiff  ma; 
nterrogited  ss  to  the  cbaricter  in  wliicb  he  inei  and  the  pedigrt*  on 
ch  be  retios.  (/WJ.) 

'sg*  IGS,  n.  (3),  add — Since  tbe  rale  of  court,  reqmring  pleadii^  to 
lelivcretl  i>elbre  two  o^clock  on  Saiurdaja,  if  the  declaraiioq  was 
Tared  oo  the  IM  Aogiul,  aid  tba  9lb  Augtut  wa*  Satonlaf,  a 
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pitm  deliTered  after  two  o^dock  p.  m.  of  that  daj  u  a  nuUitji  and 
judgment  may  be  signed  od  the  Monday:  (^Sharp  t.  Fox^  1  H.  &  N* 
496.) 

Page  176,n.  (2).  add— fFcU  v.  Baa:ter,  11  Ezch.  816. 

Page  177|  to  form  of  plea  12,  add  (note) — The  plaintiff  maj,  nnder 
the  geaeml  form  of  replication  Joining  it»sae  on  this  plea,  and  withont 
replying  ezoees,  show,  that  altbongh  he  struck  the  first  blow,  the  dft- 
fendant  was  gnilty  of  excess:  {Dean  ▼.  Tatflor,  11  Exch.  68.) 

Page  177,  to  form  of  plea,  add  (note)— No  plea  of  judgment  is  neces- 
gary  when  the  contract  was  for  ready  money,  and  the  money  was  paid; 
{Wood  T.  BUteherj  27  L.  T.  126,  Exch.) 

Page  190,  n.  (2),  add — So,  in  an  action  of  libel,  a  plea  setting  oot 
facta  to  ahow  that  the  alleged  libel  was  a  fair  comment,  will  not  be 
allowed  to  be  pleaded,  together  with  a  plea  of  not  guilty:  {Earl  of 
y.SmWi,  1  H.  &N.  481.) 


Page  198,  to  end  of  paragraph,  add — If  the  rule  to  strike  oot  an 
embumisaing  plea  is  made  absolute,  the  party  obtaining  it  gets  the 
ooBta  as  costs  in  the  cause,  but  if  the  mle  is  varied,  the  costs  are  not 
giTeu  to  him  unless  eipressly  so  directed :  {Bamet  ▼.  Haywaird^  1 
U.  &  N.  242.) 

Page  203,  n.  (1),  add — So,  a  special  replication  may  be  allowedi 
together  with  a  general  traverse  of  the  plea,  though  it  does  not  raise  a 
diatioct  defence,  where  the  special  replication  enables  the  parties  to 
raise  by  demurrer  the  substantial  question  to  be  decided  in  the  cause: 
(  WtUiami  v.  African  Steam  Navigailon  Company ^  1  H.  &  N.  19.) 

Page  216,  n.  (3),  add— (But  see  Fenn  ▼.  Green^  27  L.  T.  170, 
Q.B.) 

Page  237,  n.  (8),  add — See  as  to  mode  of  rebutting  this  presnmp* 
tion,  Crowtker  ▼.  SoUmtont,  6  C.  B.  758., 

Page  2.56,  n.  (2),  add— This  rale  extends  to  the  costs  of  a  kabeat 
corpmtj  to  bring  op  a  prisoner  aa  a  witness  to  give  evidence  in  two 
cMses:  (Grijin  v.  ffoihfns,  1  H.  &  N.  95.) 

Page  257,  to  n.  (7),  add — Bnt  if  the  witness,  after  receiving  hii 
condact  money,  and  having  done  nothing  in  reference  to  his  atten- 
dance, ets  notice  not  to  attend,  he  cannot  retain  the  money,  but  may  be 
sued  by  the  party  for  the  same,  as  money  had  and  received:  (ifarttn  ▼• 
Andrtwtf  22nd  Nov.  1856,  Q.  B.) 

Page  259,  n.  (12),  add — ^Wbere  a  deed  is  executed  nnder  a  power 
of  attorney  the  party  so  execoting  should  be  served  with  a  tubptBua 
duou  Ueumy  otherwise  secondary  evidence  cannot  be  given  :  {Hibberd 
V.  Knight,  1  Exch.  11.) 

Page  260,  n.  (7),  tM-^Nethenoood  v.  Wilkin$m,  17  C.  B.  226. 

Page  262,  n.  (12). — Nor  does  the  protection  extend  to  the  serrice 
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of  a  writ  of  sammons  even  io  the  Nisi  Priiu  Conrt:  (Poofe  ▼.  G«mM^ 
1  H.  &  N.  99.) 

Page  265,  after  ss.  1  and  2  of  17  &  18  Vict  c  34,  add — The  nJ« 
is  absolute  in  the  first  instance:  (^Readfnai^  t.  Br^en^  1  Jar.  N.  S.  1052  .- 
Harris  v.  Barber,  25  L.  J.  98,  Q.  B.)  It  seems  unnecetssary,  on  the 
application,  to  8how  that  the  witness  to  be  subpoeaaed  will  be  called 
aa  a  witness,  if  it  .id  reasonable  that  he  sboald  attend:  (/6u2) 

Page  272. — Witnesses  necesaarj  for  the  purposes  of  foreign  suits, 
who  reside  in  this  country,  m»j  now  be  compelled  to  be  examined  m 
oath,  before  a  commissioner,  and  the  witness  is  gailtj  of  peijarj  if  he 
give  false  evidence:  (see  19  &  20  Vict,  c  113,  ss.  1  to  6.)  . 

Page  275,  n.  (3),  add — Bat  the  court  has  discharged  that  part  of 
the  rule  staying  proceedings  on  the  ground  of  anreasonable  delay: 
^Butler  V.  Fox,  9  C.  B.  199.) 

Page  278,  u.  (1),  aAd—WiUtamaon  ▼.  Page,  I  C.  B.464. 

Page  280,  after  the  form  of  mandamut  to  examine,  add — Where  the 
mandamui  issaed  to  the  '*  chief  jitstice  and  other  jnstioes,**  who  werp 
two,  the  chief  justice  and  one /lutme  justice  only  took  the  eridence  and 
it  was  held  good:  {^R.  ▼.  Zhugku,  13  Q.  B.  42.)  So,  copies  eertlfipd 
by  the  registrfirs  of  court  who  did  not  state  they  were  copies^,  were  be!'d 
good  :  (/6t<f.) 

Page  283,  n.  (5),  add — But  where,  in  consequence  of  the  plaintiff 
abandoning  that  part  of  his  case  to  which  the  commisaicn  applkd,  the 
commission  was  not  read,  and  the  defendant  succeeded  on  that  issue, 
the  defendant  was  held  entitled  to  the  costs  of  the  eomnusaioD: 
(Jewll  V,  Parr,  17  C.  B.  686.) 

Page  288,  to  second  paragraph,  add — The  affidavit  should  state  poai- 
tively  that  the  applicant  is  entitled,  or  grounds  for  bis  being  so:  (£sr 
parte  Cooke^  5  D.  &  L.413.) 

Page  288,  to  end  of  third  paragraph,  add — ^Where  the  party  alleires 
the  document  is  lost,  a  judge  cannot  order  that  if  such  party  does  not 
produce  the  doeument  to  be  stamped  a  copy  duly  stamped  shall  be  reid 
at  tlie  trial  without  objection,  though  the  original  be  tendered :  (Ramkim 
▼.  HamUUm,  15  Q.  B.  187.) 

Page  291,  n.  (6),  t^dd—Wrigkl  y.  M^rrty,  11  Exch.  209. 

Page  292,  to  end  of  first  paragraph,  add — Inspection  of  documents 
will  be  refused  in  an  action  not  brought  bona  fde,  but  merely  to 
obtain  inspection  with  a  view  to  aid  another  action:  {Temperky  t. 
WOkU,  25  L.  J.  259,  Q.  B.) 

Page  292— Discovery  will  be  refused  if  the  party  has  already  given 
an  extract  of  the  only  documents  he  possesses,  and  has  so  infoQued  the 
party  applying:  (Br«y  ▼.  Finck,  1  H.  &  N.  46S.) 

Page  298,  n.  (14),  add— See  Teikif  ▼.  EaaUm,  18  G.  B.  643. 
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P«ge  295,  to  n.  (1),  add— FtfirtVl  ▼.  Webb,  21st  Not.  1856,  Q.  B. ; 
Brwf  T.  Fmckf  2l8t  Nov.  1856,  Ezcb. 

P«f;e  296,  to  end  of  first  paragraph^  add — The  affidavit  mast  be 
made  by  a  party  to  the  causa:  {HenehfiBld  ▼.  Clarhe,  1 1  Ezch.  712.) 

Page  298  n.  (4^  t^dd-^ffersehJiM  ▼.  Clarke,  11  Ezch.  712. 

Page  298,  n.  (5),  add — When  inspection  and  an  esamination  <ki 
interrogatories  are  ordered,  and  the  orders  are  silent  as  to  costs,  the 
applicant,  on  obtaining  the  costs  of  the  canse,  cannot  daini  also  th« 
coats  of  these  proceedings:  (JSmiih  ▼.  Great  Western  Raihvay  Com- 
pang,  25  L.  J.  279,  Q.  B.) 

Page  298  n.  (6),  add — The  party  must  apply  promptly  under 
thia  section:  (6'Aetter  t.  Wortkjff  18  C.  B.  289.) 

Page  298,  at  foot  of  page,  add — If  the  particulars  are  too  general 
tbe  plaintiff  should  apply  for  better  particulars,  and  cannot  rely  on  this 
objection  being  open  at  the  trial :  {Hull  ▼.  BoOard,  1  H.  &  N.  184.) 

Page  302,  n.  (6),  add— TTA^imm  ▼.  Cfarth,  8  Exch.  803. 

Page  803,  to  middle  of  first  line,  add  (note) — Spocner  v,  Payne,  4 
G.  B.  328. 

Page  311,  to  end  of  second  paragraph,  add — It  seems  one  of  sereral 
defendants  may  make  the  suggestion  though  other  defendants  have 
moved  for  coats  of  the  day:  QBridgford  v.  Witenum,  16  M.  &  W. 
489.) 

Page  313,  to  end  of  first  paragraph,  add — Where  phuntiff's  former 
attorney  had  misconducted  himself:  (Howards  v.  Cro/i,  6  C.  B. 
620.) 

Page  314,  n.  (8),  add — ^Nor  can  the  plaintiff,  where  the  defendant 
has  not  had  hb  special  jurors  present :  {NewUm  v.  Chaplin,  7  G.  B, 
774.) 

Page  324,  n.  (3),  tdd—BreU  v.  atone,  1  D.  &  L.  140. 

Page  333,  n.  (6),  add — The  defendant's  counsel,  after  annoimcing 
his  intention  not  to  call  evidence,  and  after  the  plaintiffs  counsel 
thereon  has  summed  up,  cannot  change  his  mind  and  call  evidence: 
(Darleg  v.  Outeley,  2  Jnr.  N.  S.  497,  Each.) 

Page  374,  n.  (14),  add — So,  if  the  judge  omit  to  tell  the  jury  how 
to  construe  a  written  contract:  (Griffitlu  v.  Biffby,  25  L.  J.  284, 
Ezch.) 

Page  375,  n.  (4),  add — Or  made  strong  observations  on  tbe 
arguments  used  by  counsel  in  addressing  the  jury:  (Darby  v.  (huekyf 
2  Jar.  N.  S.  497,  Exch.) 

Page  375,  n.  (8),  add — But  the  judge  ought  not  to  reserve  such  a 
p<rint:  (Siardet  v.  Kueajfntki,  17  0.  B.  251;  TaOenaU  v.  Feamley, 
17  G.  B.  368.) 
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Fuge  376,  n.  (6),  add — And  no  temu  can  be  imposed  at  Uw 
defendant's  instance :  (  Tumieif  y.  London  amd  North  We^erm  Rmbeay 
Company,  16  C  B.  575.) 

Page  381,  o.  (2) — So  if  the  yorj  gave  what  is  called  a  perrene 

rerdict,  which  means,  where  there  is  no  dispute  as  to  facts  hot  the 

jury,  <iibre);arding  the  direction  of  the  jadge  as  to  the  law,  choose  to 

.  take  the  matter  into  their  own  hands,  and  deal  oat  what  thej  think  a 

^  roagh  sort  of  justice:  (Per  Jervis,  C.  J.   Hatckmt  t.  Alder^  18  C.  B, 

140) 

Page  389,  at  end  of  first  paragraph,  add — If  the  action  was  far 
crim.  con.  the  court  will  receive  the  affidavit  of  the  defendant  bat  not 
that  of  the  plaintiff *8  wife:  {ffawher  r.SetUe,  17  C.  B.  595.) 

Page  390,  add  to  the  end  of  the  first  paragraph — The  role  is  not 
affected  hy  the  Common  Law  Procedore  Act,  1654,  s.  44  (ante,  p. 
402):  (Bawkim  ▼.  Alder,  18  C.  B.  640.) 

Page  396,  n.  (1),  tidd— Raphael  y.  Bamk  qf  JSttgland^  17  C.  B. 
161. 

*  Page  405,  to  end  of  first  paragraph,  add — On  an  appeal  to  the 

Exchequer  Chamber  against  a  refusal  of  a  rule  fMit,  if  a  rule  nwt  is 

granted  by  the  Exchequer  Chamber,  cause  is  to  be  shown  in  the  first 

I  mstance.     A  preliminary  objection  to  the  appeal  should  be  raised  when 

the  cause  is  about  to  be  shown.  It  is  no  objection  to  the  appeal  that 
the  Court  of  Error  is  to  draw  inferences  of  fact  as  a  juiy  would  do  : 
CKinffsJord  v.  Merry,  29  Nov.  1856,  Exch.) 

Page  405,  n.    (5),    add — To  induce  the  court  to  give  leave  of 
I  appeal  after  the  four  days,  not  only  must  the  delay  be  accounted  for, 

but  the  court  must  be  ttatisfied  th;.t  if  they  had  had  originally  a  dia* 
cretionary  power  to  allow  an  appeal,  they  would  have  so  allowed  it: 
(  WaUon  V.  Lane,  25  L.  J.  240,  Exch.) 

Page  419,  n.  (1).— This  is  altered  by  statute  19  &  20  Vict,  c  108, 
8. 49,  ante,  p.  1 198,  and  in  some  cases  a  judgment  of  the  County  Court 
may  be  removed  into  the  Superior  Court ;  but  no  action  can  be  brought 
on  such  judgment. 

Page  419. — Superior  Court  ordering  trial  before  Comtiy  Covri 
jwige,"]  By  19  &  20  Vict,  c  108,  s.  26,  *'  where  in  any  action  of  contract 
brought  in  a  Superior  Court,  the  claim  indorsed  on  the  writ  does  not  ex- 
ceed 502.,  or  where  such  claim,  though  it  originally  exceeded  502.,  is  re- 
duced by  payment  into  court,  psyment,  an  admitted  set*off  or  otherwise^ 
to  a  sum  not  exceeding  50/.,  a  judge  of  the  Superior  Court,  on  the  applica- 
tion of  either  party,  after  issue  joined,  may  in  his  dihcretion,  and  on 
such  terms  as  he  shall  think  fit,  order  that  the  cause  be  tried  in  any 
County  Court  which  he  shall  name ;  and  thereupon  the  plaintiff  shall 
lodge  with  the  registrar  of  such  court,  such  order  and  th)  issue,  and 
the  judge  of  such  court  shall  appoint  a  day  for  the  hearing  of  the 
cause,  notice  whereof  shall  be  sent  by  post  or  otherwise,  by  the  regih- 
trar  to  both  parties,  or  their  attorneys,  and  after  such  bearing  the 
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r^tstrar  shall  certify  the  resnlt  to  the  Master's  office  of  soch  Superior 
Court,  and  jodgment  in  accordance  with  aoch  certificate  may  be  signed 
io  SDch  Superior  ConrL" 

Pa^re  420.— Writ  of  tbial  to  County  Court  judge. — Where 
any  action  ander  19  &  20  Vict.  c.  108,  s.  26,  is  ordered  to  be  tried  in 
a  Coantv  Court,  the  registrar  of  the  County  Court  mentioned  in  the 
onler  shall  ent«r  the  same  in  the  minute  book  of  the  court  for  hearing 
on  the  day  ippointed  by  the  judge  of  such  court,  and  the  same  fee 
shall  be  taken  for  the  hearing  thereof  as  if  a  plaint  in  the  action  had 
bern  originally  entered  in  the  County  Court:  (Rule  Pr.  65,  Co.  Cis , 
1857.) 

Page  422,  at  foot  of  text,  add — The  trial  cannot  take  place  after  the 
writ  of  trial  has  expired,  without  re-sealing;  and  the  writ  cannot 
afterwards,  by  being  resealed,  make  the  trial  good:  {Cox  ▼.  Norton, 
25  L.  J.  24S,  Exch.) 

Page  423,  strike  out  the  last  sentence  of  the  text,  and  substitute — 
A  sheriff  executing  a  writ  of  trial,  has  not  the  powers  of  amendment 
conferred  bj  the  Common  Law  Procedure  Acts  on  judges  sitting  at 
Nisi  Fiius:  (Wickes  v.  Grove,  2.Jur.  N.  S.  212,  Exch.) 

Page  423,  to  last  line  add — The  record  may  be  withdrawn:  (jSkav 
▼.  Owen,  17  C.  B.  524. 

Page  429,  n.  (3)  add — The  rule  nut  must  be  drawn  up  on 
reading  the  affidavit:  (^Sanie  y.  Eicks,  17  C.  B.  523.) 

Page 453,  n.  (I). — A  judgment  of  a  County  Court  can  in  some  cases 
be  removed  to  a  Superior  Court.  If  a  judge  of  a  Superior  Court  shall 
be  satinfied  that  a  party  against  whom  judgment  for  an  amount  exceeding 
20/.  exclusive  of  costs,  has  been  obtained  in  a  County  Court,  has  no 
grtods  or  chattels  which  can  be  conveniently  taken  to  hatisfy  such  judg- 
ment, he  may,  if  he  shall  think  Ht,  and  on  such  terms  as  to  costs  as 
be  may  direct,  order  a  writ  of  certiorari  to  issue. 

Page  455,  n.  (7),  add — Under  this  section  (13  &  14  Vict.  c.  61, 
a.  1  l)i  in  considering  whether  the  action  is  for  a  tort,  or  on  contract,  the 
eoart  look  to  the  substance  not  to  the  form  of  the  declaration ;  thus,  a 
declaration  against  a  carrier  for  negiipence,  is  treated  as  for  breach  of 
contract:  (Legge  v.  Tucker,  28  L.  T.  146,  Exch.) 

Page  458,  Co$U — County  Cowrts,"] — ^The  County  Courts  Amend- 
ment Act,  19  &  20  Vict.  c.  108,  has  made  the  following  alterations, 
which  more  or  less  directly  affect  the  text: — Where  the  claim  is 
reduced  by  set-off  below  50/.,  the  County  Court  has  jurisdiction:  (s.  24.) 
Where  title  to  any  corporeal  or  incorporeal  hereditament  comes  in  ques- 
tion, the  parties  may  by  consent  give  jurisdictinn :  (ii.  25.)  Where  an 
action  of  contract  is  brought  in  one  of  Her  Mn  ie;ity*s  Superior  Courts  of 
Record,  to  recover  a  sum  not  exceeding  20A  and  the  defendant  in 
the  action  suffers  judgment  by  default,  the  plaintiff  shall  recover  no 
ooets  unless  upon  application  to  such  court,  .or  to  a  judge  of  one  of  the 
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Sapmor  Ccnrta,  mtdk  ooort  or  jiid|^  whaXi  otherwiM  dinct.  (a.  30.) 
Undtf  this  cUii>e  it  is  impentiTe  on  tbo  jivlge  to  make  an  order  fer 
ooaU  in  all  caaea  of  oonenrrent  jariadictioo:  (Htard  ▼.  Ede§^  28  L.  T. 
291,  Ezcb.) 


Page  460,  n.  (4),  add — ^Wbere  a  carriar  racdTed  paroela  at  U.,  for 
«  railwar  eompanj,  the  oompaay  vaa  beld  not  to  carry  on  baaincbs  at 
U..  within  9  &  10  Vict,  c  95,  s.  128  :   (^Mmor  ▼.  Lomdtm  amd  Sorth 
WeOam  RaUwa$  Campamgy  26  L.  J.  99,  C.  P.) 

.Pan^  461,  at  the  end  of  the  first  paragraph,  add  —Axtd  the  time 
for  showing  cause  a^inst  m  rule  for  the  suggestion,  will  not  be  en- 
larged to  allow  the  plaintiff  to  applj  to  the  judge  for  a  oertifieatc: 
{Ward  r.  CardweU,  18  C.  B.  639.) 


Page  463,  n.  (3).  add— So  i^anerallj,  wImr  the  plaintiff  seeia  to 
recover  on  mooej  counts  a  snm  above  20^.,  bnt  which  ia  reduoed  b?  a 
plea  of  set-off  to  lesa,  the  lower  acale  applies:  {To^ge  r.  Chadwicktt  S 
E.  &  B.  950.) 

Page  476,  n.  (1),  add— iJorrwoii  r.  Bmky  5  E.  &  B.  358. 

Page  476,  n.  (2),  add— See  also  JeweU  ▼.  Parr^  17  G.  B.  636. 


Page  500,  n.  (4),  add — And  nnleaa  the  gniond  was  apedfieally 
stated  to  the  Master:  {Hore  ▼.  Saxl,  17  C.  B.  599.) 

Page  502,  n.  (5),  add — Bat  a  party  may  set  off  one  jodgment 
•gainst  another  thoagh  the  opposite  party*s  attorney  had  pordbaaed  bis 
client's  intereat  on  the  verdict  before  jadgmant  signed  :  (^Ssyss*  ▼. 
£0016,  13  Jan.  1857,  Q.  B.) 

Page  526,  add — In  what  eatet,  error  Ha.'] — ^Where  the  parties  by 
their  counsel  verbally  conaented  to  try  the  cause  withont  a  jury  before 
a  oommissioner  of  Nisi  Prios,  who  wss  not  a  judge  of  the  Superior 
Courts,  and  the  Judge  sitting  at  Niai  Prius  verbally  sanctioned  each 
arrangement,  it  was  beld  that  the  want  of  a  judge's  order,  and  a  written 
oooseot,  as  required  by  the  1st  section  of  the  Common  Law  Procedure 
Act,  1854,  was  no  ground  of  enur :  {Amdrtwe  r.  EUktt^  25  L.  J.  336, 
Q.B.) 

Page  562 — Form  of  writa  of  exeeidwn  m  aetumt  Jbr  5readl  of 
eonirae  to  deliver  speeifie  ^oocb.]  —  By  the  Mercantile  Law 
Ameodme^it  Act,  1856  (19  &  20  Vict,  c  97),  a.  2,  it  ia  enacted,  that 
'*  in  all  actions  and  suits  in  any  of  the  Superior  Courts  of  Coomion 
Law  in  Westminster  or  Dublin,  or  in  any  Court  of  Becord  in  England, 
Wales,  or  Ireland,  for  breach  of  contract  to  deliver  specific  goods  for  a 
pice  in  money,  on  the  application  of  the  plaintiff,  and  by  leave  of  the 
judge  before  whom  the  cause  is  tried,  the  jury  ahall,  if  they  find  the 
plaintiff  entitled  to  reoover,  find  by  their  veidiet  what  are  the  goods  in 
respect  of  the  nondelivery  of  which  the  plaintiff  ia  entitled  to  rsoover, 
and  which  1  main  nndelivered:  what  (if  any),  ia  the  sum  the  pfaundff 
would  have  Seen  liable  to  pay  for  the  delivaiy  thereof;  what  duuvce; 
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^if  any),  the  plaintiff  would  have  anstained  if  the  goods  should  bedeliTered 
wider  flzecQtimi,  as  hereinafter  mentioned,  and  what  damages  if  not  so 
deliTered;  and  thereupon,  if  judgment  shall  be  giren  for  the  plaintiff, 
the  court,  or  arj  judge  thereof,  at  their  or  his  discretion,  on  the  appli- 
cation of  the  plaintiff,  shall  have  power  to  order  execution  to  issue  for 
the  delivery,  on  psyment  of  such  sum,  if  any,  as  shall  have  been  found 
to  be  payable  by  the  plaintiff  as  aforesaid,  of  the  said  goods,  without 
giving  the  defendant  the  option  of  retaining  the  same  upon  paying  the 
damages  asKessed  ;  and  such  writ  of  execution  may  be  for  the  delivery 
of  such  goods ;  and  if  such  goods  so  ordered  to  be  delivered,  or  any  part 
thereof  cannot  be  found,  and  unless  the  court,  or  such  judge  or  baron 
as  aforesaid,  shall  otherwise  order,  the  sheriff,  or  other  officer  of  such 
court  of  record  shall  distrain  the  defendant  by  all  his  lands  and  chattels 
in  the  said  sheriff's  bailiwick,  or  within  the  jurisdiction  of  such 
court  of  record  till  the  defendant  deliver  such  goods,  or  at  the  option  of 
the  plaintiff,  cause  to  be  made  of  the  defendant  s  goods,  the  assessed 
▼aloe  or  damages,  or  a  due  proportion  thereof;  provided  that  the  plain- 
tiff  shall,  either  by  the  same  or  a  separate  writ  of  execution,  be  entitled 
to  have  made  of  the  defendant's  goods,  the  damages,  costs,  and  interest 
in  such  action  or  suit." 

Page  568,  n.  (7),  add — ^Where  under  tiJLJa.  goods  have  been  seized 
and  then  abandoned,  a  oo.  «a.  cannot  be  sued  out  till  the  JL /a,  has 
been  returned  :  (^Andretot  v.  Sanderson,  28  L.  T.  293,  Exch.) 

Page  568,  add — From  whttt  time  toritt  hind  properljf.'] — By 
the  Mercantile  Law  Amendment  Act,  1856(19  &  20  Vict.  c.  97),  s.  1, 
it  is  enacted,  that  **  no  writ  of  ^fieri  faciat,  or  other  writ  of  execution, 
and  no  writ  of  attachment  against  the  goods  of  a  debtor,  shall  preju- 
dice the  title  to  such  goods  acquired  by  any  person  hon&  fide,  and  for 
a  valuable  consideration,  before  the  actual  seizure  or  attachment  thereof 
by  virtue  of  such  writ ;  provided  that  such  person  had  not,  at  the  time 
when  he  acquired  such  title,  notice  that  such  writ,  or  any  other  writ, 
by  virtue  of  which  the  goods  of  such  owner  might  be  seized  or  attached, 
had  been  delivered  to  and  remained  unexecuted  in  the  hands  uf  the 
sheriff,  under-sheriff,  or  coroner." 

Page  575 — Whose  properhf  may  be  taken  in  exeeution,^ — By  the 
1 7  &  18  Vict.  c.  36,  s.  1,  it  is  enacted  that  **  every  biilo/sale  of  personal 
chattels  made  after  the  passing  of  this  act,  either  absolutely  or  con- 
ditionally, or  subject  or  not  subject  to  any  trusts,  and  whereby  the 
grantee  or  holder  shall  have  power,  either  with  or  without  notice,  and 
either  immediately  after  the  making  of  such  bill  of  sale,  or  at  any 
future  time,  to  seize  or  take  possession  of  any  property  and  effects 
comprised  in  or  made  subject  to  such  bill  of  sale,  and  every  schedule 
or  inventory  which  bhall  be  thereto  annexed,  or  therein  referred  to,  or 
a  true  copy  thereof,  and  of  every  attestation  of  the  execution  thereof, 
shall,  together  with  an  affidavit  of  the  time  of  such  bill  of  sale  being 
made  or  given,  and  a  description  of  the  residence  and  occupation  of 
the  person  making  or  giving  the  same,  or,  in  case  the  same  shall  be 
made  or  given  by  any  person  under  or  in  the  execution  of  any  pro- 

[c.  L. — vol.  ii.]  5  T 
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cess,  then  a  description  of  the  resideiico  and  occapfttka  of  the  pereoD 
against  whom  auch  process  shall  have  iissoed,  and  of  croy  attesting 
witness  to  such  bill  of  sale,  be  filed  with  the  officer  aatini^  as  derk  of 
the  docquets  and  judgments  in  the  Court  of  Qboen's  Bench,  within 
twentr-one  days  after  the  making  or  giving  ancb  bill  of  sale  (in  like 
manner    as    a    warrant  of  attomej  is    anj  persona)   action   giTen 
bj  a  trader  is  now  bj  law  required  to  he  filed),  otherwise  such  bill 
of  sale  shall,  as  against  all  assignees  of  the  estate  and  effects  of  the 
person  whose  goods  or  anj  of  them  are  comprised  in  such  hill  of  sale 
nnder  the  laws  relating  to  bankmptej  or  insotveocj,  or  vnder  anj 
assignment  for  the  benefit  of  the  crediton  of  snch  perMn,  and  as 
a(::ainst  all  sheriffs'  officers  and  other  persons  seising  any  piupeitj  or 
effects  comprised  in  snch  bill  of  sale  in  the  execation  of  anj  process  of 
any  oonrt  of  law  or  eqnity,  anthorizing  the  seiznre  of  the  goods  of  the 
person  by  whom  or  of  whose  goods  snch  bill  of  sale  shall  ha^n  been 
made,  and  against  every  person  on  whose  bdialf  snch  procets  aball  have 
been  issued,  be  null  and  void^  to  aU  intents  and  porpooes  whatsoever,  so 
far  as  regards  the  property  in  or  right  te  the  possession  of  any  per- 
sons! chattels  comprised  in  snch  bill  of  sale,  which  at  or  after  the  time 
of  such  bankruptcy,  or  of  filing  the  insolvent's  petition  in  snch  insal> 
vency,  or  of  the  execution  by  the  debtor  of  such  assignment  for  the 
benefit  of  his  creditors,  or  of  executing  snch  process  (as  the  case  may 
be),  and  after  the   expiration  of  the  said  period  of  twenty- one  daja, 
shall  be  in  the  possession  or  apparent  possession  of  the  person  makioi; 
such  bill  of  sale,  or  of  any  person  against  whom  the  process  shall  have 
issued  under,  or  in  the  execntion  of  which  such  bill  of  sale  ahall  have 
been  made  or  given,  as  the  case  may  be:''  (see  Alkm  v.  Tiamp^om, 
1  H.  &  N.  15;  /2tf  aCotmar,  27  L.T.  S7;  Ex  pmrte  Atkley,  S  Bank. 
&  Insol.  R.  124;  lie  Wright,  27  L.  T.   192;  ]Vhiimof%  v.  Emptom, 
28  L.  T.  300;   Water/all  v.  Penutone,  27  L.  T.  252.) 

Page  577.  Priority  o/writi  of  execution,']— ^7  the  19  &  20  VicL 
c.  101, 8.  47,  '*  when  a  writ  against  the  goods  of  a  party  has  issned  from 
a  Superior  Court,  and  a  warrant  against  the  goods  of  the  same  party 
has  issued  from  a  County  Court,  the  right  to  the  goods  seized  shall  be 
determined  by  the  priority  of  the  time  of  the  delivery  of  the  writ  to  the 
sheriff  to  be  executed,  or  of  the  application  to  the  registrar  for  the  issue 
of  the  warrant  to  be  executed ;  and  the  sheriff,  on  demand,  shall,  by 
writing  signed  by  any  clerk  in  the  office  of  the  under-sheriff,  inform  the 
high  bailiff,  on  demand,  of  the  precise  time  of  snch  delivery  of  the  writ, 
and  the  bailiff,  on  demand,  shall  show  his  warrant  to  any  sheriff's 
officer,  and  such  writing  purporting  to  be  so  signed,  and  the  indone- 
ment  on  the  warrant,  shall  respectively  be  sofficicnt  jnstificatioo  to 
any  high  bailiff  or  sheriff  acting  thereon." 

Page  598,  n.  (4),  add— Though  a  relaxation  of  custody  by  the 
sheriff  without  the  judgment  creditor's  consent  is  a  discharge  of  the 
debtor,  yet,  if  both  creditor  and  prisoner  consent  that  it  shall  be  no 
discharge,  the  prisoner  is  estopped  from  claiming  a  dischaige  on  that 
ground.  The  sheriff,  in  such  a  case,  for  his  own  safety,  should  obtain 
a  rale  of  court :  {Haines  v.  Ea$t  India  Compang^  28  L.  T.  165.) 
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Page  618,  to  first  pangrmpb,  add — ^An  attachment  of  a  judgment 
dri>t  OTerrides  the  attorney^tf  lieo  for  general  coats  on  such  judgment: 
{Hough  r,  Edwards,  26  L.  J.  54,  Exob.) 

Page  618,  D.  (1),  add— Attachment  of  Debts,  Jonsa  ▼.  EatC  India 
CompoMfy  25  L.  J.  154,  C.  P. 

Page  629,  add — As  to  entering  satisfaction  on  judgments  for  debts 
which  have  been  satisfied  under  proceedings  in  the  InMlveiit  Debtors* 
Conit  see  StursU  ▼.  Joy,  2  E.  &  B.  739. 

Page  649,  n.  (1),  add — ^The  court  will  discbarge  a  married  woman 
taken  under  a  ca.  so.  if  she  has  no  separate  property,  whetlier  she  be 
taken  separately  from  or  together  with  her  husband:  (Jvena  y.  Budor^ 
15  Jan.  1857,  Q.B.) 

Page  656,  n.  (2),  add — The  court  will  not  exempt  an  administra- 
tor plaintiff  from  costs  under  3  &  4  Will.  4,  c  42,  s.  31,  if  the  verdict  be 
against  him,  unless  the  defendant  has  been  guilty  of  falsehood  or  mis- 
oooduct:  {Redmaffne  ▼.  Moon^  25  L.  J.  311,  Q.  B.) 

Page  677,  n.  (2X  Add — ^What  is  reasonable  and  probable  cause  is 
not  for  the  jury  excJuslTely,  but  the  court  will  look  to  all  the  circum- 
•tanoes  :  {Giiheri  ▼.  Crontr,  28  L.  T.  288,  C.  P.) 

Page  694,  n.  (3),  add — A  •tqnutrari  faeia»  may  issue  against  a 
defendant  after  he  has  obtained  an  interim  order  for  protection  under 
5  ic  <  Vkt.  e.  116,  and  7  &  8  Vict.  o.  96:  (Parry  y.  Jones,  26  L.  JL 
S«,C.P.) 

Pages  737,  758.  Jotnl  Stock  Companies  Aei,  1856,  19  &  20  Vict. 
e.  47.] — The  proceeding  against  shareholders  by  scire /aeias  or  issuing 
exeentioD  is  inapplicable  as  regards  companies  under  this  act,  and  the 
only  provisions  repairing  to  be  noticed  here  are  as  follow : — 

Service  of  summons,  noiieSf  ^  on  cotifHUUfJ] — Any  summons  or  no- 
tice rsqniring  to  be  served  upon  the  company,  ouy,  except  in  cases  where 
a  particular  mode  of  service  is  directed,  be  servod  by  leaving  the  same, 
or  sending  it  throogb  the  post,  addressed  to  the  company,  at  their 
registered  office,  or  by  giving  it  to  any  director,  secretary,  or  ether 
principal  officer  of  the  company :  (s.  53.) 

Rule  as  to  notices  by  letter,'] — Notices  by  letter  shall  be  posted  in 
such  time  as  to  admit  of  the  letter  being  delivered  in  the  due  course  of 
delivery  within  the  period  (if  any),  prescribed  for  the  giving  of  such 
notiee;  and  in  proving  suoh  service,  it  sh^ll  be  sufficient  to  prove  that 
•nch  notice  was  properly  directed,  and  that  it  was  put  into  the  post- 
office  at  soeh  time  as  aforesaid :  (s.  54.) 

Authentication  of  notices  by  the  company."] — Any  summons,  notice 
writ,  or  proceeding,  requiring  authentication  by  the  company,  may  be 
mgned  by  -any  director,  secretary,  or  other  authorized  officer  of  the 
company,  and  need  not  be  under  the  common  seal  of  the  company,  and 
(ha  same  may  be  in  writing  -or  in  print,  or  partly  in  writing  and  partly 
in  print:  (a.  55.) 
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Comtraett  how  wutde  by  eompanf.'] — (1)  Anj  contract  wlndi,  if  oude 
between  private  persons,  woald  be  hj  Uw  required  to  be  in  wiirinfc,  and 
if  made  according  to  English  law  to  be  under  set],  may  be  made  on 
behalf  of  the  oompaoy  in  writing  under  tbe  common  seal  of  the  com- 
pany, and  such  oontiact  may  be  in  the  same  manner  varied  or  di»- 
charged.  (2)  Any  contract  which,  if  made  between  private  persooa, 
would  be  by  law  required  to  be  in  writing,  and  signed  by  tbe  parties  to 
be  chitfged  therewith,  may  be  made  on  beha^  of  the  company  in 
writing,  signed  by  any  person  acting  under  the  express  <a  implied  ao« 
thority  of  the  company,  and  such  contract  may  in  the  aame  maBner  be 
Yaried  or  discharged.  (3)  Any  contract  which,  if  made  between  private 
persons,  would  be  by  law  valid,  although  made  by  parol  only,  and  not 
redoced  into  writing,  may  be  made  by  parol  on  behdf  of  tbe  company, 
by  any  person  acting  under  the  express  or  implied  authority  of  the 
company,  and  such  contract  may  in  the  same  way  be  varied  or  dis- 
chsrged,  and  all  contracts  made  socording  to  the  provlsioca  herrin 
contained  shall  be  effectual  in  law,  and  shall  be  binding  upon  the  com- 
pany and  their  successoiB,  and  aJl  other  patties  thereto,  their  hcizx, 
executors,  or  adminiatntorB,  as  the  case  may  be:  (s.  41.) 

Attackmenttf  teguutratiotu,  and  execuiioiu,  tpUkm  three  momikt 
hrfore  petition  Jar  winding-tip  to  he  void.'] — If  any  attach  nnent,  seques- 
tration, or  execution,  is  issoed  against  any  company,  by  virtue  whereof 
the  estate  and  effects  of  the  company,  or  any  of  them,  may  be  attached, 
sequestered,  or  taken  in  execution  at  any  time  within  three  mooths 
next  before  the  filing  or  presentation  of  the  petition  for  winding-up 
the  company,  such  attachment,  sequestration,  or  taking  in  execution, 
shall  be  void  in  favour  of  the  liquidators  of  the  company,  as  against 
the  attaching,  sequestrating,  or  execution  creditor,  whether  the  same 
has  been  completely  executed  or  not,  except  that  such  creditor  shall, 
if  tbe  attachment,  sequestration  or  execuU<m  wouM  have  been  valid 
bat  for  this  provision,  be  entitled  to  retain  out  of  any  money  already 
realised  his  costs  of  snit,  and  of  the  attachment,  sequestration  or  exe- 
cution, or  to  proceed  with  the  attachment,  sequestration,  or  exeeatioa, 
for  the  purpose  of  realising  such  costs,  but  on  satisfaction  of  sneh  costs, 
or  on  tender  of  the  amount  tiiereof  by  the  liquidators  to  tbo  creditor,  it 
shall  be  lawful  for  tlie  liquidators  to  recover  from  such  creditor  the 
property  so  attached,  sequestered,  and  taken  in  execntion,  and  the 
proceeds  of  such  property,  or  tbe  residue  thereof,  as  the  case  may  be: 
(s.  80.) 

Page  737. — AAer  the  date  of  the  order  to  wind-up  the  company 
all  suits  and  actions  against  the  company,  if  the  Court  of  Bankniptcy 
so  orders,  shall  be  stayed:  (s.  73.)  So  after  tbe  presentation  of  a 
petition  to  wind-up,  any  creditor  or  contributory  may  apply  for  an 
j  n j  0  notion  to  restrain  actions  against  the  company :  (s.  84).  The  offidai 
liquidators  in  winding-up,  the  company  have  power,  with  the  sanction 
of  the  court,  to  sue  or  defend  in  the  name  of  the  company:  (s.  90.) 

Page  740,  n.  1,  add — "The  court  will  allow  execution  afrainst  a 
former  shareholder,  without  showing  that  the  creditor  has  used  due 
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difiisenee  to  recover  from  a  present  shareholder:''  (BUI  r.  London 
and  Cotmfy  Atturanee  Coinpany,  5  Not.  1856,  Q.  B.) 

Page  740,  n.  ^2),  add — As  to  what  is  dae  diligence:  (see  King  ▼. 
ParttUal  Auunmce  Company,  1 1  £zch.  443  ;  Ridgway  y.  SecwrUy 
Atmnnrntx  Society,  18  C.  B.  686.) 

Page  741,  n.  (2),  add — A  judge  at  chambers,  tboogb  not  a  jndge  of 
the  court  in  which  jadginent  was  obtained  against  the  companj,  has 
power  to  order  ezecntion  to  issae  against  a  shareholder:  {Pahner  ▼. 
Jutiiee  Asmrance  Society,  20th  Nov.  1856,  Q.  B.) 

Tmfi9  747,  n.  (4),  add — Bat  if  it  clearly  appear  bj  the  affidavit 
tliat  the  company  have  no  funds  whatever,  due  diligence  need  not  be 
shown:  {^ixom  v.  Kilkenny  Baikoay  Company,  1  U.  &  N.  47.) 

Page  747,  n.  (1),  add — ^The  shareholder  against  whom  execution  is 
■ought,  most  be  shown  to  have  signed  the  deed  of  settlement,  not 
merely  to  have  acted  as  a  director:  {^Moee  v.  SUam  Gondola  Compcany^ 
17  C.  B.  180.) 

Page  747,  n.  4,  add — '^  But  it  is  no  answer  to  the  declaration  in  sd* 
fa,,  that  writs  of  set.  fa.  have  been  issued  and  are  pending  against 
other  shareholders:"  (^Nixon  v.  Brototdow,  1  H.  &  N.  405.) 

Page  751,  add — It  is  no  answer  to  the  application  for  execution 
against  a  shareholder  of  a  joint-stock  bank  under  7  &  8  Vict.  c.  113, 
that  the  shareholder  wss  induced  by  fraud  to  bike  the  shares,  he 
having  remained  a  shareholder  for  some  time  and  received  dividends  : 
iHenderton  v.  Royal  Briiieh  Bank,  28  L.  T.  286,  Q.  B.) 

Page  751,  add  to  fourth  line  from  the  bottom,  under  the  7  &  8  Vict. 
e.  113,  ss.  10,  13 — "  The  creditor  has  an  absolute  right  to  execution 
against  the  shareholder,  if  the  court  see  that  there  could  be  no  answer 
to  a  ecu  fa*  against  the  shareholder:"  and  personal  service  of  the  tea 
days  notice  is  not  necessary:  (ifomsseV.  Royal  British  Bank,  1 C.  B. 
(N.  S.)  67.) 

Page  760,  n.  8,  add — ^Where  an  order  to  wind-up  the  company  has 
been  made,  the  creditor  will  obtain  leave  to  issue  execution  against 
tba  shareholder  if  he  can  show  that  there  is  no  reasonable  prospect  of 
his  being  able  soon  to  obtain  satisfaction  under  the  winding-up  process:'* 
(^Palmer  v.  Jmtiee  Aeeurance  Company,  20  Nov.  1856,  Q  B.) 

So  where  no  official  manager  has  been  appointed,  and  therefore  the 
debt  cannot  be  proved,  the  creditor  is  not  prevented  from  obtaining  leave 
to  issue  execution:^  {Hill  v.  London  and  County  Aesnranee  Company, 
5  Kov.  1856,  Exch.) 

Page  780,  n.  (6),  add — But  not  to  debts  contracted  since  the  bank- 
ruptcy: {Grace  v.  Biihop,  II  Exch.  424.) 

Page  781,  n.  (1)  &  (2)— See  now  19  &  20  Vict.  c.  79. 

Page  794,  n.  (2),  ad^^-Stammert  v.  HugJtte,  18  G.  B.  527. 

Page  874,  n.  (4),  add^-The  court  will  change  the  venue  on  the  com- 
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mon  gffldaTit  in  tctioDS  for  lue  and  ooeapttion:   (Smitk  r.  CBrioij  18 
Nov.  1856,  Exeh.) 

Piigo  901,  n.  (9),  add — ^Bat  in  tbe  Court  of  Excheqinr  It  seenn  in 
cross  demurrers  the  party  first  demurring  is  entitled  to  begin :  {HHi  t. 
Cowdery^  1  H.  &  N.  362.) 

Page  904,  at  the  end  of  the  first  pars|^]^,  add — ^Where  two 
pleas  are  demnrred  to,  and  the  demnrrer  fails  as  to  one,  and  t3s 
ilefendant  elects  to  amend  the  other,  the  onlj  rale  the  oonrt  can  pn>- 
liounce  is  a  rule  for  the  defendant  to  be  at  liberty  to  amend  :  (^Pkmaam 
T.  London  and  South  Western  Raiboay  Company,  18  C.  B.  SS6.) 

Page  912,  n.  (2),  add — The  court  refused  to  allow  money  paid  into 
court  in  lieu  of  special  bail  to  be  deemed  paid  in  under  a  plea  of  pay- 
ment  without  the  plaintiff's  consent:  (Cleliand  r.  Jdoodp,  2S  h.  T, 
289,  C.  P.) 

Page  921,  n.  (1),  add — So,  wbere  tbe  interpleader  issue  will  raise  a 
difFerent  question  from  that  between  tbe  original  parties:  (^Baier  t. 
Bank  of  AtutraUa,  28  L.  T.  288,  C.  P.) 

Page  923,  n.  (13),  add— And  where  there  are  mixed  witnesses,  tbe 
correct  rule  is  to  see  which  party  has  substantially  succeeded,  without 
reference  to  whetlier  he  is  plaintiff  or  defendant:  (^Dant  r.  CUf%an, 
25  L.  J.  344,  Q.  B.) 

Page  930,  n.  (12),  sdd  CSud  r.  Jttdak^  7  M.  &  Gr.  527. 

P»ge  998,  at  the  end  of  the  first  form  of  indorsement  add — ^If  the 
name  of  the  maker  of  tbe  note  is  omitted,  it  is  an  irregularity,  but  tbe 
court  will,  on  a  motion  to  set  aside  the  copy  end  service,  allow  tbe 
writ  and  copy  to  be  amended  under  the  Common  Law  Procedure  Act, 
1852,  8. 20:  {Knight  t.  Poeock,  17  C.  B.  177.) 

Page  1000,  to  text,  add — Under  thu  clause  a  judge  bas  no  power 
to  stay  the  action  until  the  plaintiff  give  an  indemnity  against  tbe  lost 
bill,  the  defendant  undertsking  to  pay  tbe  debt  and  oosta :  (itnuft^arev 
V.  Scholfield,  1  H.  &  N.  494.) 

Page  1042,  n.  (4),  add — In  an  action  by  an  administrator  the  court 
will  not  stay  proceedings  till  an  alleged  will  which  is  in  tbe  bands  of  a 
party  abroad  is  brought  to  this  country:  (^Proseer  t.  Wayner,  25  No?. 
1857,  C.  P.) 

Page  1044,  n.  (4),  add^Where  a  defendant  takes  out  a  snmmou  to 
stay  proceedings  on  payment  of  an  admitted  debt,  which  the  plaintiff 
declines  to  receive,  claiming  more,  in  order  to  disentitle  the  latter  to  tbe 
coits  of  the  cause,  the  defendant  must  bring  tbe  money  into  coart: 
(^ffore  V.  Saxlf  17  C.  B.  599.) 

Page  1045,  n.  (6X  add — The  rule  as  to  staying  proceedings  till  tbe 
ivMts  of  a  former  action  are  paid  is  generally  confined  to  aetiona  of 
ejectment:  {Danvert  v.  Morgan,  17  C.  B.  530.) 

Page  1047,  n.  (2),  add — In  such  an  application  the  plaintiff  sbonld 
be  made  a  party  to  the  rule:  {Tkatdker  r.  IXAgvitwr,  11  Exch.  436.) 
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Page  1048,  n.  (1),  add — A  court  of  law  will  stay  proceedings  in  an 
action  brought  in  disobedience  of  an  order  of  the  Court  of  Chancery, 
thoDgh  no  writ  of  injanction  has  actnaUy  issned:  {CoUett  r.  Ludlamj 
11  Exch.  446.) 

Page  1080,  to  first  {Muragraph,  add — Where  the  declaration  in  an 
action  for  libel  stated  only  the  substance  of  the  libel,  the  judge  rightly 
amended  it  by  inserting  before  that  part  the  letter  containing  the  libel, 
after  the  words  ''meaning  thereby:"  (^Saufiders  t.  Bate,  1  U.  &  N. 
402.) 

Page  1080,  n.  (6) ,  add — See,  where  an  amendment  was  refased  as 
not  being  necessary  to  determine  the  question  in  controrersy  :  ( Cawk' 
teeU  ▼.  RnueUj  26  L.  J.  34,  Exch.) 

Page  1099,  n.  (1),  add— This  section  does  not  give  the  court  power 
to  grant  a  rule  absolute  in  the  first  instance  to  examine  a  witness  in 
extremis  with  a  view  to  a  trial:  (Thomas  v.  StuUerheim^  3  Nov.  1856, 

Page  1109,  n.  (4),  add — See  as  to  a  party  arriving  to  attend  a 
judge's  summons  a  few  minutes  too  late :  (Moyse  v.  DingUf  23  L.  J. 
305,  Q.  B.) 

Page  1115,  add  to  text — The  court  will  not  rescind  a  judge's  order 
if  right  at  the  time,  merely  because  of  an  event  which  has  subsequently 
happened:  {Borradaile  v.  Nelson,  14  C.  B.  655.) 

Page  1119,  n.  (9),  add— See  Fisher  v.  Coffey,  1  Jur.  N.  S.  856. 

Page  1138,  to  first  paragraph,  add — ^Where  one  judge  differs  from 
the  others  on  the  subject,  the  court  will  not  make  absolute  a  rule  for 
an  attachment :  {Swinfen  v.  Swinfen,  12  Jan.  1857,  C.  P.) 

Page  1140,  n.  (7),  add— So  is  a  certificate  of  protection  under  the 
Debtor  and  Creditors  Arrangement  Act,  7  &  8  Vict.  c.  70,  s.  6:  (/?e 
Slater,  28  L.  T.  286,  Q.  B.) 

Page  1145,  n.  (3),  add — To  bring  a  case  within  this  section  it  is 
enough  that  there  is  a  matter  in  dispute  between  the  parties  which  they 
have  agreed  to  refer,  though  the  action  has  been  b^'ought  in  respect  of 
tome  claim  arising  out  of  the  same  contract  which  was  not  strictly 
disputed:  {Russell  v,  Pellegrini,  21  Nov.  1866,  Q.  B.) 

Page  1149,  n.  (5),  tLdd— (Morgan  v.  Tarte,  11  Exch.  82.) 

Page  1176,  n.  (4),  add — In  general  where  a  verdict  is  taken  at 
Nisi  Prins  subject  to  a  reference,  the  successful  party  may  sign  judg- 
ment tliouf^h  the  time  for  moving  to  set  aside  the  award  has  not 
elapsed:  (0' Toole  v.  Potts,  14  Jan.  1857,  Q.  B.) 

Page  1191,  to  end  of  first  paragraph,  add — "A  defendant  intending 
to  avail  himself  of  the  povrer  given  by  sect.  39  of  19  &  20  Vict, 
c.  108,  to  object  to  an  action  being  tried  in  the  County  Court,  shall  give 
notice  personalty,  or  by  post,  of  such  intention  to  the  registrar  and  to 
(be  plaintiff,  five  clear  days  before  the  return  day  of  the  sommonsi 
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Moordiag  to  the  form  set  forth  io  the  schedale,  ud  ahAU  therein  name 
the  partiee  whom  he  propooes  to  be  bU  saretiesy  or  etste  therein  his 
wiUingness  to  deposit  money  in  lien  of  giving  soretj  ;  and  if  he  shell 
fiul  to  give  sach  securitj  or  make  snch  deposit  before  the  return  day, 
or  shall  fail  to  give  such  notice  of  his  intention  to  object  as  afitrecsid, 
he  shall  not  be  entitled  to  object  to  the  action  being  tried  in  the  Coontj 
Court:"  (Rule  Pr.  60,  Co.  Cts.  1857.) 

Page  1201,  n.  (7)— This  (Co.  Cts.)  rule  ia  now  numbered  139,  but 
is  in  substance  unchanged. 

Page  1201,  n.  (8)— This  rale  is  now  nnmbersd  140. 

Page  1201,  n.  (9) — Now  mle  141  ;  for  **  clerk  **  read  registrar. 

Page  1202,  n.(2)— Now  rule  142,  for  "clerk**  read  regiatnr. 

Page  1202,  n.  (3)— Now  mle  143,  for  '*  clerk  "  read  r^gistzmr. 

Page  1202,  n.  (3) — Strike  out  the  first  paragraph  and  anbstitate 
SecurUjf  on  appeal  from  Comnty  CoHirUS\ — **In  all  cases  where  a  party 
proposes  to  give  a  bond  by  way  of  security,  he  shall  serve,  by  post  or 
otherwise,  on  the  opposite  party,  and  the  r^istrar  at  his  office,  nolioe 
of  the  proposed  sureties  in  the  form  set  forth  in  the  sehednle ;  and  the 
registrar  shall  forthwith  give  notice  to  both  parties  of  the  day  wai 
hoar  on  which  he  proposes  that  the  bond  shall  be  execoted,  and  shall 
state  in  the  notice  to  the  obligee  that,  should  he  have  any  valid  objec- 
tion to  make  to  the  sureties,  or  either  of  them,  it  must  then  bo  made: 
(Rule  Pr.  134,  Co.  Cts.  1857.) 

The  sureties  shall  make  an  a£Sdavit  of  thdr  sufficient^  before  the 
registrar  in  the  form  in  the  schedule,  unless  the  opposite  par^  shall 
dispense  with  snch  affidavit:  (Rule  Pr.  135  :  Ibid,) 

The  bond  shall  be  executed  in  the  presence  of  the  judge  or  registrar, 
or  some  other  of  the  persons  mentioned  in  sect.  58  of  19  &  SO  Vict, 
c  108  ;  provided  always,  that  if  it  be  executed  in  the  presence  of  the 
judge  or  registrar  it  shall  not  be  necessary  for  it  to  be  attested  :  (Rule 
Pr.  136;  /Mtf.) 

Where  a  party  mskes  a  deposit  of  money  in  lieu  of  giving  a  bood, 
he  shall  forthwith  give  notice  to  the  opposite  party,  by  poet  or 
wise,  of  such  deposit  hsving  been  made:  (Rule  Pr.  137 ;  IM.) 

In  all  cases  where  the  security  is  by  bond  the  bond  shall  be 
with  the  registrar  until  the  cause  be  finally  disposed  of :  (Role  Pr.  138; 
/*«/.) 

Page  1204,  nn.  (1),  (2),  (4)->Strike  out  and  substitute  the  follow- 
ing rules  slightly  altered: — ''All  eases  on  appeal  shall,  unices  the 
judge  shall  otherwise  order,  be  presented  to  him  for  aignatura  at  the 
court  holden  next  after  the  expiration  of  twelve  clear  days  firam  the 
day  on  which  judgment  was  pronounced,  and  shall  then  be  signed  by 
the  judge  and  be  sealed  with  the  seal  of  the  court ;  and  when  aigacd 
and  sealed  one  copy  thereof  shall  be  deposited  with  the  registrar  and 
another  sent,  by  post  or  otherwise,  by  the  appellant  to  the  tnooesKfiil 
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jMity  within  three  clear  days  next  after  the  time  of  sijniin^  and  sealing 
the  same.  And  if  the  appellant  do  not  comply  with  this  role  the 
snocessfiil  party  may  proceed  on  the  judgment  nnless  the  judge  shall 
otherwise  order:**  (Rule  Pr.  145,  Co.  Cts.  1857.) 

Page  1204,  n.  (2>— Now  mle  146. 

Page  1204,  n.  (4)— Now  rule  147. 

Page  1205,  n.  (12>— Now  rule  148,  tor  '<  clerk**  readjregistrar. 

Page  1206,  n.  (1)— Now  rule  149. 

Page  1206,  n.  (2)— Now  rule  150. 

Page  1217,  in  tenth  line  from  top,  after  '*  B.  A.,**  insert  "  within  six 
years  or  the  degree  of  LL.B." 

Page  1248,  add — See  also  an  instance  of  an  attorney's  negligence  in 
aoing  in  a  local  oonxt  unahle  to  do  justice  :  (Cox  r.  Lmehf  14  Jan. 
1857,  C.  P.) 

Page  1250,  add — Special  drcumstances  must  be  shown  under  6  &  7 
Vict,  c  73,  Si  37,  to  enable  the  court  to  order  taxation  of  an  attoney^s 
bill  of  costs  after  a  year  from  its  delivery,  ey«n  though  an  action  has 
been  brought  on  the  bill  :  (Cowdell  t.  Neale,  26  L.  J.  37,  C.  P.) 

Page  1261,  n.  (8), — ^The  judgment  debt  may  be  attached  notwith- 
standing the  attorney's  lien  :  (Hough  t.  Edwordi^  26  L.  J.  54, 
Exch.) 

Page  1261,  n.  (13),  add — It  is  against  public  policy  for  an  attorney 
to  porohase  his  client's  interest  in  a  rerdict  in  an  action  which  he  con- 
ducted  as  such  attorney  :  (Simpton  r.  iMwb,  13  Jan.  1857,  Q.  B.) 

Page  1263,  n.  (3),  add — So  the  court  refused  to  compel  an  attorney 
to  pay  over  money  recorered  in  an  action  brought  in  the  name  of  C, 
who,  bowerer,  during  the  action,  repudiated  liability  for  costs  on  the 
ground  that  a  third  party  was  liable  :  (i2e  MarshaU^  13  Jan.  1857, 

Page  1267,  n.  10,  add— iZe  Co//hw,  18  C.  B.  272. 
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ABANDONING  : 
pleadings  and  other  proceedings,  tee  the  reflpecti?e  titles  throughout 
the  Index. 

ABANDONMENT: 
of  possession  of  premises,  what  is,  936. 

ABATEMENT: 

pleas  in,  878 :  dilatonr  pleas  generally,  878 ;  order  in  which  pleas 
pleaded,  87o ;  court  leans  against  pleas  in  abatement^  878  ;  abate- 
ment maj  be  pleaded  as  to  part  of  a  declaration  or  cause  of  action, 
878. 

Domoinder  of  defendants,  879;  cannot  be  pleaded  by  carriers, 
879 ;  nor  to  »ci.  fa.  against  a  public  officer  of  banking  com- 
pany, 879 ;  sUtute  3  &  4  Will.  4,  c.  42,  s.  8,  as  to,  879 ;  plaintiff 
may  reply  bankruptcy  or  insolvency  of  one,  879;  residence 
of  defendant  not  joined,  879 ;  where,  after  plea  in  abatement, 
plaintiff  begins  anew  against  both,  and,  at  the  trial,  the  defendant 
originally  nonjoined  is  not  liable,  such  defendant  shall  have  his 
costs  against  maintiff  who  will  be  allowed  them  against  original 
defendant,  879,  880 ;  where  statote  does  not  apply,  880 ;  where 
Statute  of  Limitations  has  run  against  one,  880, 1290;  form  of  plea 
of  nonjoinder,  880 ;  plaintiff  may,  without  leave,  amend  summons 
and  declaration,  880 ;  form  of  the  amended  declaration  in  such 
case,  881 ;  subsequent  proceedings  against  persons  named  in  plea, 
880. 

misnomer  of  defendants,  882 ;  statute  as  to,  882 ;  plea  of,  not 
allowed  in  personal  actions,  882;  declaration  to  be  amended  for, 
882 ;  initial  letters  or  contraction  of  names,  882. 

privilege  of  attorneys,  882,  1238. 

the  plea,  when  pleaded,  882;  time  for  pleading,  882;  must  be 
after  appearance,  882  ;  and  after  declaration,  882;  affidavit 
to  verify,  883 ;  consequences  of  want  of,  883  \  form  of  affidavit 
verifying  plea,  884 ;  how  plea  prepared  and  delivered,  &c.,  prac- 
tical'directions  as  to,  883;  when  pleaded  in  person,  884;  repli- 
cation, demurrer,  884 ;  no  new  assignment  to  plea  in,  884 ; 
cassetur  breve^  884 ;  amendment  of  writ  and  declaration  in  case 
of  nonjoinder,  885 ;  ianue,  trial,  &c.,  884 ;  judgment  on,  884 ; 
judgment  of  ^lod  recuperet^  BS5 ;  costs  on,  880 ;  proceedings  alter 
judgment  on  plea,  885 ;  time  for  pleading  885  ;  entry  of  proceed- 
ings in  second  issue,  885 ;  proceedings  in  second  action,  or  after 
amendment,  885. 

[C.  L.]      '  a 
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ABBREVIATIONS : 
in  attornev's   bill,  what  allowed,   1252;   of   ehristian    name   of 
defendant  sued  on  billi  of  exchange,  &c,  84 ;  in  bailable  ptoeeed- 
ings,  754. 
ABOD£,  PLACE  OF,  9ee  '*  Bendenee.*' 

ABSCONDING  DEBTORS: 
arrest  of,  generally,  761 ;  nnder  the  Abaoonding  Debton  Arreit  Act, 
844;  «ee  also  *' Bail,"  "Aireet." 

ABSENCE: 
of  parties  bevond  seas,  57,  1289 :    what  is  effect  of,  as   refcards 
Statutes  of  Limitations,  1289,  1290 ;  parties  when  residinie  abroad 
may  sue,  3,  668 ;   may  be  sued  in  certain  eases,  105,  106 ;  of 
counsel,  &c.,  new  trial  for,  384 ;  of  witness,  387* 

ABUTTALS : 
statement  of,  in  actions  of  trespass  to  land,  136. 

ACCEPTING : 
of  bail,  820;  of  money  paid  into  court,  914. 

ACCOUNT  STATED : 
count  on  mny  be  joined  with  other  money  demand,  140 ;  endenee 
under  nunquam  indebiiatttt  in  action  on,  179. 

ACCOUNTS,  MERCHANTS* : 
SUtutes  of  Limitations  as  to,  57, 1289. 

ACTION : 
notice  of,  64, 765 ;  tee  '*  Notice  of  Action ;"  forms  of,  67 ;  parties  to, 
72;  main  proceedings  in  a  personal,  81,  e/ ae^. ;  form  of,  need 
not  be  mentioned  in  writ  of  summons,  &e.,  86 ;  joinder  of  Tarioii' 
causes  of,  86,  136;  in  what  actions  defendant  may  be  held  to 
bail,  761 ;  see  **  Bail  ;*'  actions  by,  and  againat  partieukr  persons, 
&c.,  630,  et  aeg. ;   consolidating,  870. 

ACTIONEM  NON  • 
abolished,  173,  n. 

ADDING  : 
bail,  822 ;  counts,  143;  pleas,  198. 

ADDITION : 
of  parties,  in  writ  of  summons  need  not  be  inserted,  85 :  in  affidavits, 
1121 ;  in  writ  of  capias^  775 ;  in  notice  of  putting  in  bsil,  816. 

ADDRESS,  tee  *'  Residence." 

ADJOURNMENT : 
sittings,  ^notice  of  trial  for,  &c.,  214;  of  trial,  345;  of  siuiuiums, 
1109. 

ADMINISTRATORS  651 :  see  '♦  Executors." 

ADMISSION : 
of  documents  before  trial,  223 ;  in  what  cases  and  what  doenments 
opponent  may  be  called  on  to  admit,  224 ;  form  of  notice  to  admit, 
^ ;  how  and  when  served,  226 ;  how  to  admit  the  documoat,  226 ; 
form  of,  227 ;  effect  of  the,  227 ;  care  ahonld  be  takea  not  to 
admit  too  much,  227 ;  how  the,  is  proved,  228 ;  form  of  tht  affi- 
davit of  due  signature  of  the,  22)8 ;  costs  and  eonseqaeMM  of 
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ADMISSION— «OfifmttMl. 

refasioff  the,  229 ;  oertifietie  of  Jadge  after  verdict  of  ref aaal  to 
admit  aocoDients,  366 ;  costs  of  proor  after  notice  to  admit,  484. 

of  summons  at  jad^e's  chambers,  1109. 

of  an  attornej,  1227,  see  **  Attorneys;"  to  sne  informd  pauperis^ 
630,  »ee" Pauper;" 

of  guardian,  &c,  to  prosecute,  &c,  637,  «ee  "  Infant." 

ADVERSE  CLAIMS: 
relief  of  persons  in  (general  against,  919  ;  relief  of  sheriffs  and  other 
officers  against,  924,  see  *'  Interpleader." 

ADVISING : 
on  cTidence,  223 ;  when  costs  of  allowed,  223. 

AFFIDAVIT : 
in  general,  1116;  how  it  should  be  framed,  1116;  if  nnneces- 
earily  prolix,  1116 ;  if  charged  with  libellous  or  scandalous  matter, 
1117:  by  whom  generally  made,  1117;  any  person  may  be  com- 
pelled to  be  examined  if  refuses  to  make  affidavit,  1117;  stamp 
on  nnnecessary,  1118;  must  be  drawn  up  in  first  person  and 
in  paragraphs,  1118;  title  of  the  court,  1118;  title  may  be  im- 
plied from  other  parts  of  affidavit,  1118;  title  of  the  cause,  &o., 
1118;  parties'  names,  1119;  description  of  parties,  1119;  where 
aeverid  plaintiflfs  or  defendants,  1119;  in  case  of  misnomer,  1119; 
where  suing  eH  autre  droit,  1119;  where  several  actions,  1119; 
in  setting  aside,  &c.,  bail  bond,  1120;  where  cause  remoted  to 
Exchequer  Chamber  in  error,  1119;  where  no  cause  in  court, 
1120;  motion  respecting  warrant  of  attorney,  1120;  certiorari^ 
\\20\  procedendo^  1121;  prohibition,  1121;  submission  to  ar- 
bitration, 1121;  attachment,  &c.,  1120;  application  against  at- 
torneys, 1121;  in  affidavits  in  answer  to  a  rule,  1121;  title  to 
exhibit,  1121 ;  there  should  be  on  face  of  exhibit  certificate  to 
identify  it,  1121 ;  consequences  of  defective  title,  1130;  deponent's 
abode,  1121,  1122 ;  when  a  party  in  the  cause,  1121 ;  deponent's 
degree,  1121,  1122;  addition,  &c.  of  other  parties,  1122;  state- 
ment must  purport  to  be  on  oath.  1123 ;  commencement  of  the 
affidavit,  1123 ;  if  several  deponents,  1123;  deponent's  signature, 
1123;  affirmation  instead  of  oath,  1123,  n  (9.);  jurat,  1123; 
time  and  place  of  swearing^  1123,  1124 ;  when  sworn  before  a 
commissioner,  1124;  descnption  of  commissioner's  authority, 
1124;  by  a  foreigner,  1124;  by  an  illiterate  person  or  marksman, 
112d ;  jurat  should  be  signed  by  judge  or  commissioner  before 
whom  sworn,  1124;  no  erasure,  or  interlineation  in  jurat,  112o; 
effect  of  defective  jurat,  112S,  1130;  forms  of  jurat,  1126; 
before  whom  it  must  be  sworn,  1126 ;  before  a  judge,  com- 
missioner, &c.,  1127;  before  attorney  in  the  cause,  or  his  clerk, 
1127 ;  before  a  commissioner  for  taking  affidavits  in  Scotland 
and  Ireland,  1127 ;  a  Scotch  justice  of  peace  may  take  affidavit 
out  of  Scotland,  1127;  abroad  before  magistrate,  U27;  on  veri- 
fication of  signature.  1127;  or  certificate  of  notary,  1128;  also 
before  Biitish  consul,  &c.,  1128 ;  when  to  be  sworn,  1129 ;  when 
to  be  filed,  1129;  where  used  before  a  judge,  1129 ;  on  motions, 
1129;  where  time  limited  for  filing,  1129 ;  compelling  filing, 
1129 ;  opposite  party  may  use  affidavit  when  filed,  1129 ;  copy  of 
exhibit,   1120;    taking  off  files,  1129;   defecU  of  when  aided, 
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AFFIDAVIT— «m«iit«ed. 

Amended,  ftc,  1130;  in  jnni,  1130 ;  altentieii  or  intertiiieAtioii, 
1180;  bow  long  an  aiBdavil  is  io  force,  1130;  Baking  ix^  ap- 
plication on  amended  affidavits,  1101. 
affldarits  in  particular  proceedings,  &c,  mt  the  respaetiTe  titles 
throughodt  the  Index. 

AFFIRMATION : 
instead  of  oatb,  may  be  made  bj  witneoes,  335 ;  form  of,  335. 

AFTER: 
meaning  of  the  word,  39. 

AGENT  TO  ATTORNEY,  1268;  «•  "Attorneys:" 
costs  of  agent  attending  trial,  488. 

AGENTS: 
plea  of  non  assnmpeit  in  actions  against,  fo;  not  aooonating,  179. 

AGREEMENT : 
inspection  of,  289;  tee  "Inspection;"  order  to  prodaee  to  get 
stamped,  &c.,  288 ;  terms  of  agreement  not  to  brin^  error,  and  not 
to  issue  execntion,  sbonld  be  expressed  in  cognovit,  1020;  wben 
proceedings  for  rennng  judgment  not  necessary  after,  1062. 

ALIAS: 

and  plnries  writs  of^/a,  568;  ofes,  ta.  568;  of  attadment, 
1140 ;  of  sommona  abohabed,  102 ;  of  coptot  aboUahed,  771. 

ALIEN : 
may  sue  in  eonrts  bere,  668 ;  mnat  give  aeenrity  for  costs,  668 ; 
may  be  arrested,  3,  766 ;  proof  of  foreign  law,  669 ;  wben  maT 
be  a  juror,  238 ;  plea  of  alien  enemy  most  be  specially  ptaaded, 
668 ;  plea  of,  not  issuable,  169. 

ALLEGING : 
diminution  of  record,  542. 

ALLOCATUR  : 
for  costs  12^6  ;  exigent,  1071. 

ALLOWANCE : 
of  bail,  821. 

AMBASSADORS : 
and  servants  of,  cannot  be  held  to  bail,  ftc,  778,  786;  seenrity  for 

costs  in  actions  by,  863 :  privilege  of  from  ^./a.  576. 
ambassadors  and  other  British  ministers  abroad  may  adnisiater 

oaths,  &&,  1128. 

AMENDMENT : 
of  writ  of  summons,  103 ;  of  declaration,  143 ;  at  what  staga  al- 
lowed, 143 ;  on  what  terms  declaration  amended,  143 ;  aban- 
doning  order  for  amendment  without  rescinding  it,  144 ;  amcDd- 
ing  particulars,  163 ;  amending  pleas  and  adding  thereto,  196 ; 
amending  replication,  206 ;  amenaing  issue,  210;  amendment  by 
aberiff  on  writ  of  trial,  1^5 ;  amending  writs  of  exemtioai,  609; 
amending  sherilTs  return  to  rule  to  return,  613 ;  plaintitf  amending 
declaration  by  way  of  changing  venue,  876;  amendment  by  plain- 
tiff after  plea  of  nonjoinder,  880 ;   amendment  of  i^ea  ^utt 
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A  MENDMENT— eoRlmuf d 

darrein  oontinmnce,  889 ;  amendment  of  plea  of  nul  tiel  record, 
893 ;  amending  a  pleading  demurred  to,  903. 

amendment  generally  and  Statute  of  Jeofails,  1077 ;  what  proceed- 
mga  amendable  at  common  law,-  1077;  what  amendable  by 
etatute,  1077,  1078 ;  what  defects,  ftc.,  aided  at  common  law, 
1077 ;  what  aided  by  the  Statute  of  Jeofails,  1077. 

before  trial,  1078 ;  indorsement  of  writ  of  aammons,  1079 ;  rule  for 
a  reference,  1079 ;  particulars,  1079. 

at  the  trial,  generally,  1079 ;  meaning  of  real  question  in  contro- 
Tersy,  1079;  amending  form  of  action,  1079;  declaration,  1079; 
adding  a  plea,  1079,  n. ;  amending  plea,  lOSO. 

after  tnal,  1080;  particulars,  1060;  rule  nisi,  1080;  plea,  1081; 
poitea,  1081 ;  amending  verdict,  1081 ;  jury  exceeding  damages, 
1081 ;  amending  postea  from  judi<e's  notes,  1081  ;  to  whom  ap- 
plication to  amend  pottea  should  ^  made,  1082 ;  amending  the 
judgment,  1082. 

in  case  of  misjoinder  or  nonjoinder  of  parties,  1083 ;  as  to  amend- 
ing of  plaintiffs  before  trial,  1083;  at  the  trial  parties  may  be 
added  or  struck  out  if  no  injustice  done,  and  if  defendant  have 
given  no  notice  objecting  to  nonjoinder  of  the  parties  as  plaintiffs, 
1083;  if  defendant  give  notice  or  plead  in  aoatement  the  non- 
joinder, the  plaintiff  may,  without  order,  amend  the  writ  and 
pleading,  1084 ;  he  rauRt  first  file  consent  of  parties  nonjoined, 
1084 ;  if  too  raaay  defendants  joined  in  action  on  contract,  it  may 
be  amended  before  trial,  1085;  if  at  trial  it  appear  that  defen- 
dants in  contract  are  misjoined  it  may  be  amendi^d,  1085;  a  de- 
fendant against  whom  judgment  by  default  had  been  signed  may 
be  struck  out,  1085. 

when  amendment  should  be  applied  for,  1086 ;  must  in  general  be 
only  by  leave  of  court  or  judse,  1086;  may  be  to  jud^e  first  and 
then  appeal  to  court,  1086 ;  if  rule  nisi  to  set  aside  is  obtained, 
proper  course  is  to  get  cross-rule  to  amend,  1086 ;  though  error 
Drought,  application  should  be  to  court  below,  1086  ;  generally 
allowed  only  on  payment  of  costs,  1086 ;  but  if  costs  not  paid, 
party  cannot  be  compelled  to  pay,  1087 ;  only  course  is  to  provide 
for  this  in  rule,  1087 ;  if  rule  abandoned  after  seryice,  costs 
before  abandonment  cannot  be  obtained,  1087. 

amendment  in  particular  cases,  tee  also  the  respectiye  titles  through- 
out the  Index. 

AMENDS : 
tender  of  plea  of,  by  justices,  &c.,  709 ;  see  "  Tender." 

ANCIENT  DEMESNE ; 
lands  in,  may  be  extended  under  elegit,  586. 

ANNEXING : 
particulars  and  panel  of  jurors  to  record,  318. 

ANNUITY : 
action  for.  staying  proceedings  in,  on  payment  of  arrears,   &c., 
1043 ;  clause'  as  to  9cire  facias,  in  warrant  of  attorney  to  secure, 
1003;  bond  for,  within  the  8  &  9  Will.  3, 1036;  sci.fa,  on  judg. 
ment  for  subsequent  arrears  of,  when  necessary,  1017. 
*  a^ 
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APPEAL: 
against  deeision  of  court  nantiiig  or  rofusing  new'  trial,  404,  129& 
from  County  Courta,  lld9;  enactment  as  to,  1199;  where  a|»peal 
lies,  1199.  1200,  1201;  jurisdiction  of  County  C-ourt,  1200; 
extended  by  consent  to  all  eases  except  aim,  con.,  1200 :  no 
appeal  lies  if  parties  so  consent,  1200 ;  what  is  the  test  of  the 
appellate  jurisdiction,  1200 ;  appeal  lies  from  judgBtat  of 
County  Court  on  the  extended  jorisoiction,  1201 . 

the  appeal  and  notice  of  appeal,  1201 ;  rules  of  County  Court  as  to, 
1201,  1306;  security  for  oosta,  1202,  1306;  at  oost  of  party 
appealing,  1202 ;  may  be  by  bond  or  by  deposit  with  the  regis* 
trar,  1202;  statement  to  what  court  appeal  to  be  made,  1&3; 
the  (case,  1203;  proceedings  when  appellant  does  not  prosecute 
appeal,  1203,  1306;  setting  down  ease  for  argumeat,  1204; 
deuTery  of  copies  of  case  to  judges,  12C^ ;  argument  of  appeal, 
1204 ;  when  beard,  1205 ;  power  of  Court  of  Appeal  over  the 
cause,  1205 ;  ^costa,  1205 ;  proceedings  after  appeal  detetmi&ed, 
1205  ;  appeals  from  London  Small  Debts  Court,  1206. 

APPEARANCE : 
to  writ  of  summons,  what  may  be  done  before.  111 ;  whca  to  be 
entered,  112;  entering  it  afterwards  and  before  judgnent,  112, 
113;  who  to  appear,  113;  mode  of  appearance,  113;  appeannce 
ahould  be  dated,  113 ;  if  defendant  appear  in  person  must  give  his 
address,  113;  if  defendant  sued  by  wrong  name,  113;  when 
several  defendants,  all  may  appear  by  one  appearance,  113,  114 ; 
if  some  of  defendants  only  appear,  may  sign  judgment  againat  the 
reat,  114;  where  a  person  not  named  in  writ  of  ejectment  ap- 
pears, 114 ;  attorneys  undertaking  to  enter  appearaaeai  114, 1244 ; 
effect  of  appearance  is  to  waive  irregularity,  114;  plaintiff  ea&itoi 
enter  appMrance  for  defendant,  115. 

default  of  appearance  to  writ  specially  indorsed,  115;  final  judg- 
ment may  in  such  caae  be  signed  with  leave  of  judge,  115;  and 
execution  issue,  115;  form  of  final  judgment,  115 ;  applieation  to 
set  aside  judge's  order,  giring  leare  to  ai^n  judgment,  116;  if 
Sunday  is  last  of  eight  days,  execution  may  issue  on  the  MeiMay, 
116. 

default  of  appearance  to  a  writ  not  speciallr  indorsed,  116 ;  on  aflidarit 
of  service  and  copy  of  summons  being  filed,  plaintiff  may  file  deeh- 
ration,  116 ;  if  no  plea  is  delivered  and  amount  claimed  is  liqui- 
dated, judgment  may  be  signed,  116 ;  what  costs  allowed  in  wA 
case,  116. 

appearance  in  particular  actions  and  proceedings,  sea  the  respective 
titles  throughout  the  Index. 

APPEENTICE: 
articled  de^  to  an  attorney,  not  an,  1221,  n. 

ABBITRATION: 

what  may  be  referred,  1141 ;  the  order  or  agreement  to  refer,  1142 ; 

form  of  submission,  &c.,  1142 ;  where  there  is  a  cause  in  court, 

1142 ;  how  the  order  of  reference  is  drawn  up,  1142 ;  reference 

by  deed  or  agreement,  1142;  with  whom  to  be  entered  into,  1143 ; 

form  of  agreement  of  reference  in  writing,  1143 ;  eonstructian  of 
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mbmissioD,  1143;  effect  of  fabmiasioii,  1145;  if  iction  bronght 
on  subject-matter  of  refereoce,  the  court  or  i  judge  may  stay  pro- 
ceedings, 1145,  1305;  stamp  on  agreement  of  reference,  1148. 

appointnient  of  arbitrator  when  not  named  in  submissioDf  ftc*  1145 ; 
where  arbitrator,  &c.,  to  be  appointed  with  concurrence  of  all  parties, 
1146 ;  in  case  of  death,  &c.,  of  appointed  arbitrator,  1146 ;  where 
sereral  arbitrators,  to  be  appointed  bj  each  party,  1146;  making 
submission  a  rule  of  eourt,  1147;  enactment  of  Common  Law 
Procedure  Act  as  to,  1147 ;  what  cases  within  the  statate  or  not, 
1147;  making  enlargements  a  rule  of  court,  1148;  at  what  time 
submission  to  be  made  a  rule  of  court,  1147;  of  what  court, 
1147  ;  motion  must  be  made  on  original  submission,  1148 ; 
and  enlargements,  1148^  submission  must  be  stamped  before 
motioui  1148;  affidavit  in  support  of  motion,  1148;  rule,  bow 
obtaineid,  1148 ;  revocation  of  submission,  1148  ;  stat.  3  &  4  Will. 
4,  c.  42,  as  to,  1149;  when  it  applies  or  not,  1149;  where  reve- 
cation  allowed,  1149;  revocation  by  death,  1150;  by  marriage, 
1150;  bankruptcy  or  insolvency  of  party  not  a  revocation,  1150 ; 
costs  in  case  of  abortive  reference,  1151. 

proceedings  upon  the  reference,  1151 ;  obtaining  appointment  from 
arbitrator,  1151 ;  mode  of  conducting  reference,  1151 ;  arbitra- 
tors, direction  as  to,  1151 ;  general  course  of  proceeding,  1151 ; 
where  several  arbitrators,  1151  ;  proceeding  ex  pate^  1152; 
arbitrator  should  only  inquire  into  matters  referred,  1152 ;  ex- 
amination of  witnesses,  1152;  admissibility  of  evidence,  &c., 
1152 ;  sweariuff  witnesses,  1152 ;  private  communications  to  arbi- 
trator, 1152;  delegation  of  authority  by  arbitrator,  1152;  em- 
ployment of  professional  assistance  in  drawing  award,  1152. 

compelling  attendance  of  witnesses,  &c.,  1152 ;  form  of  memoran- 
dum by  an  attorney  for  rule  or  order  commanding  attendance, 
1153 ;  privilege  of  witness  from  arrest^  261,  784. 

enlargement  of  time  for  making  award,  1154 ;  by  arbitrator,  1154; 
by  umpire,  1154 ;  by  consent  of  parties,  1154 ;  by  court  or  a 
judge,  1155;  effect  of  proceeding  without  proper  enlargement, 
&c.,  1155. 

arbitrator's  authority  how  determined,  1156. 

umpire,  appointment  of,  and  proceedings  by,  1156 ;  appointment  of 
in  general,  1156;  where  no  power  of  appointment  in  submis- 
sion,^ 1156  ;  umpire  proceeoing  with  reference  after  time  for 
arbitrator's  award  elapsed,  or  after  notice  of  their  disagree- 
ment, 1156;  must  not  he  apiiointed  by  lot,  1156;  where  parties 
to  appoint  cannot  agree,  or  in  case  of  death  of  umpire,  1157; 
no  stamp  necessary  on  appointment,  1157 ;  bow  tar  arbitrators 
may  act  after  appointing  umpire,  1157 ;  examination  of  witnesses, 
&c.,  by  umpire,  1157 ;  when  he  may  receive  evidence  from  arbi- 
trators, 1157;  enlargement  of  time  by  umpire,  1157;  time  for 
umpire  making  his  award,  1158. 

the  award,  1157;  by  whom  to  be  made,  1157;  arbitrator  may  em- 
plov  a  professional  person  to  prepare  it,  1152 ;  when  to  be  made, 
lids :  when  no  time  limited  by  reference,  1158;  form  of,  1158 ; 
recitals,  1158;  must  pursue  submission,  1157;  must  not  be  un- 
certain or  ambiguous,  1158;  award  in  alternative,  1158;  should 
state  how  an  act  is  to  be  done,  1158 ;   award  good  if  it  can  be 
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rendered  certain,  1159 ;  niist  finally  settle  all  matten  refSBrred, 
1169;  awarding  payment  at  future  day  or  security  to  be  given, 
1159;  need  not  be  stated  that  every  mattor  referred  to  adjadi- 
cated  upon,  1159;  award  must  not  be  inconsistent,  1159;  msat 
not  direct  an  illegal  act  to  be  done,  1159;  award  in  faToar  of 
or  against  a  stranger,  1159;  stating  case  for  opinion  of  tbe  coort, 
1160;  form  of  special  case  stated  by  arbitrator,  1160;  form  of 
judirment  thereon,  1160;  award  as  tocoets,  1161 ;  of  tbe  reference, 
1161 ;  of  action,  1161 ;  where  costs  to  abide  tbe  erent,  1161; 
co^ts  allowed  by  particular  statutes,  1162;  certifying  for  coats 
where  less  than  20^  is  awarded,  1163 ;  arbitrator's  authority  oret 
amount  of  costs,  1161;  ordering  tsxation,  1162;  arbitrator's 
charges  and  Hen  upon  award,  &c.,  1162;  bad  in  fMrt^  1159; 
stamp  on,  1163;  execution  of,  1163;  publication  of,  1163;  alter»-> 
tion  of,  1163. 

taxation  of  costs  awarded,  1162;  how  obtained,  1162;  at  what 
time,  1162;  mode  of  taxation,  1162;  where  cause  referred  less 
than  20/.  awarded,  1163;  reviewing  taxation,  1162;  apportion- 
ment of  costs,  1161. 

setting  aside  award,  1164;  in  what  eases,  1164;  when  not,  1165; 
when  useless  to  apply,  1165 ;  in  general,  unnecessary  to  set  afide 
award  for  defect  apparent  on  the  face  of  it,  1165 ;  how  objections 
may  be  waited,  1166;  who  may  apply  to  set  aside,  1166;  time 
for  application  to  set  aside,  1106;  within  what  time  where 
cause  referred  at  Nisi  Prius,  1167;  where  reference  by  rule  or 
order  not  at  Nisi  Prius,  1166 ;  where  submission  may  be  made  a 
rule  of  court  under  9  &  10  WilL  3,  c.  15,  1166;  time  for  motion 
to  set  aside  judgment  on  award,  1167 ;  application  to  set  aside 
award  cannot  be  made  pending  stay  of  proceeding  1167; 
application  for,  how  made,  1167  ;  afiidavit  in  support  of,  1167; 
objections  should  be  stated  in  rule,  1167 ;  what  a  suflScient  state- 
ment of  objection,  1168;  rule,  how  drawn  up,  1168;  is  a  atay  of 
prooeedinffs,  1168;  showing  canse  on  last  day  of  term,  1163; 
arbitrators  notes,  reference  to,  on  argument,  &c.,  11 63;  siecond 
application,  1168;  costs  of  first  trial  where  award  set  aside,  and 
cause  tried  again,  1168. 

referring  back  matters  to  arbitration,  1169;  in  whatca^es,  1169; 
when  application  to' be  made,  1169;  course  to  be  pursued,  on 
reference  back,  1169;  where  award  referred  back  on  one  ofeev-enl 
points,  1169;  form  of  amended  award,  1169;  time  for  making 
amended  award,  1169;  costs  of  reference  back,  1169;  second 
taxation  of  costs  after  amended  award,  1169. 

enforcing  performance 'of  award,  1170;  by  action,  1170;  in  what 
eases  action  lies,  1170;  defence  to  action,  1170;  where  award 
bad  only  in  part,  1159, 1160. 

by  attachment,  1170;  in  what  cases,  1170;  pending  action  to  set  aside 
award,  &c.,  1171 ;  at  whose  instance  attachment  granted,  1171; 
against  whom,  1171;  submission  must  be  made  a  rule  of  court, 
1171 ;  costs  must  be  taxed,  1171 ;  service  of  mle,  Ac,  on  party 
to  perform  award,  1172 ;  demand  of  performance,  1172;  affidavit 
in  support  of  motion,  1172 ;  form  of  affidavit  of  execution  of  refer- 
ence, 1173 ;  of  execution  of  award,  1173 ;  of  due  enlargement, 
1173;  motion  for  rule  for  attaehment,  1173;   affidavit  ahowing 
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eaose,  1174 ;  what  ma?  be  shown  for  cause,  1174 ;  second  appli- 
cation after  rule  discharged  for  defect  in  affidavit,  1174;  maxing 
mle  absolute  where  no  cause  shown,  1174;  proceedings  on  rule 
being  made  absolute,  1174.    See  '*  Attachment" 

hj  execution  under  1  &  2  Vict  c.  110,  1175;  in  what  eases,  1176 ; 
mode  of  proceeding,  1175;  preliminaries  to  applying  for  rule, 
1175;  application  for  rule,  1175;  showing  cause,  1175;  making 
rule  absolute  where  no  cause  shown,  1175;  writ  of  execution, 
1104. 

where  a  Terdict  has  been  taken  at  I^isi  Prius,  subject  to  award, 
&c.,  1175;  signing  judgment,  &c.,  1175;  time  for,  in  case  of 
defendant's  death  pending  reference,  1176. 

where  award  directs  possession  of  land  to  be  giren  up,  1176 ;  enact- 
ment of  Common  Law  Procedure  Act,  1854,  as  to  enforcing  such 
award,  1176 ;  form  of  writ  of  habere  facias  poeseiaionem^  on  a  rule 
to  deliver  possession  of  land  pursuant  to  award,  1177* 
Compulfory  Arbitration^  1177. 

order  for,  before  trial,  1177 ;  when  order  silent  as  to  costs,  1178; 
where  some  items  only  disputed  judge  may  refer  all,  1178 ;  party 
must  sign  judgment  before  issuing  execution  under  this  clause, 
1178 ;  form  of  writ  of  execution  where  the  court  or  judge  decides 
on  matter  of  account,  1178:  when  matter  is  referred,  1179; 
special  caae  may  be  stated  and  question  of  fact  tried,  1178 ;  form 
of  special  case,  1179;  form  of  issue  in  such  ease,  1180;  judge 
•ttnal  may  refer  any  matter  of  account)  1180;  form  of  postea 
where  he  tries  without  jury  and  orders  arbitration,  1181. 

proceedings  upon  reference  and  power  of  arbitrator,  1181. 

enlarging  time  for  award,  1182. 

the  award  needs  no  stamp,  1182. 

■attins  aside  award,  1182;  within  what  time  application  for,  to  be 
made,  1182. 

sending  back  matters  referred  to  arbitrator,  1182. 

enforcing  performance  of  award,  1182. 

ABOUMENT : 

of  demurrer,  &c,  902 ;  of  special  verdict,  002,  359;  of  special  case, 
902,  908 ;  on  error,  53.3, 634 ;  on  showing  cause  against  mle  nisi, 
1098,  399;  of  appeal  from  County  Courts,  1204. 

ARfiSST: 
on  writ  of  capias,  761 ;  as  to  hail,  see  "  Bail." 
statute  permitting  arrest,  and  regulating  proceedings  thereon,  762, 
776 ;  delivery  of  writ  to  sheriff,  776 ;  duty  of  sheriff  to  execute 


members  of  Parliament,  778,785;  ambassadors,  778,786;  bank- 
rupts, 779 ;  insolvents,  781 ;  married  women,  782 ;  executors, 
&c.,  783 ;  infants,  783 ;  lunatics,  783  ;  seamen,  783 ;  soldiers  and 
marines,  784 ;  privilege  of  witnesses  from  arrest,  261 ;  discharge 
of  witness  if  unlawfully  arrested,  262;  writ  of  protection,  788; 
parties,  witnesses,  &c.,  connected  with  a  cause,  784 ;  barristers 
and  attorneys,  784 ;  to  what  courts  and  proceedings  privilei^e 
extends,  784 ;  before  arbitrator,  784 ;  duration  of  privilege,  784, 
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261 ;  to  what  coart  appliettion  for  ditebai^  to  be  made,  262, 
786 ;  time  for  application,  262 ;  dergymen,  78o ;  corporators  and 
hnndredors,  786  j  arresting  a  party  twice  for  the  same  eanae  of 
action,  785 ;  claiming  phrilege  from  arrest,  and  nwseqaenen  of 
arresting  privileged  persons,  785 ;  where  defendant  wron^oIlT 
arrested  or  detained  in  custody,  787 ;  on  wrongful  arrest  by  tbiru 
party,  787. 

by  whom,  when,  where,  and  bow  arrest  made,  788 ;  copy  of  writ 
of  capias  to  be  delivered  to  defendant,  788;  conseqoeoees  of 
non-delivery,  788;  conseqnenoe  of  mistake  in  copy,  788;  time 
for  taking  adTsntage  of  mistake,  789 ;  indorsement  on  writ  of  day 
of  arresU  789;  detainer,  788;  detaining  defendant,  illegally 
arrested,  787 ;  taking  defendant  to  prison  after  arrest  789 ;  in 
what  prison  defendant  to  be  confined,  789. 

proceedin}(8  after  the  arrest,  791 ;  discbar^  of  defendant  on  appli- 
cation to  a  judge,  791 ;  in  what  cases,  791 ;  when  and  how,  792 ; 
form  of  the  application,  793 ;  afiidaTit  on  the  application,  793 ; 
affidavit  in  answer,  795 ;  costs  of  application  to  discharge,  795 ; 
discharge  by  giring  a  bail-bond  to  the  sheriff,  795 ;  the  bail-bond, 
795 ;  how  prepared  and  to  whom  given,  796 ;  form  of  bail-bond, 
797 ;  discharge  by  a  deposit  with  the  sheriff  in  lien  of  bail-bond, 
797 ;  sheriff  must  pay  money  into  court,  798 ;  when  defendant 
may  obtain  the  money  back  out  of  court,  798 ;  form  of  affidavit  on 
defendant's  application,  798 ;  when  the  plaintiff  may  apply  to 
have  the  money  paid»outof  court  to  him,  799 ;  form  of  affidavit, 
800 ;  discharge  bv  consent  of  plaintiff  or  sheriff,  800 ;  escape  of 
the  defendant,  801 ;  rescue  of  defendant,  801 ;  proceedings  after 
the  discharge,  801 ;  action  against  the  bail  on  the  bail-bond,  802; 
assignment  of  the  bail-bond,  802 ;  form  of  asaignment,  802 ;  how 
assignment  obtained,  803 ;  when  action  may  be  brought  by  plain- 
tiff, 804 ;  how,  804 ;  action  on  the  bdl-boad  by  the  sheriff,  805 ; 
compelling  sheriff  to  put  in  bail,  805 ;  rule  to  return  writ,  how 
and  when,  805 ;  rule  to  bring  in  the  body,  806;  sheriff  obeying 
the  rule,  807 ;  attachment  of  sheriff  for  disobedience,  808  ;  tonn 
of  affidavit  of  service  of  the  rule,  808 ;  setting  aside  proceedings, 
809 ;  staying  proceedings  on  bail-bonds,  809  ;  affidavit  on  appli- 
cation to  stay  or  set  aside|  810;  when  stay  or  setting  aside 
refused,  811 ;  proceedings  in  the  original  action  after  a  stay, 
811. 

on  final  process,  595 ;  see  *'  Capias  ad  Satisfaciendum." 

under  Absconding  Debtors  Arrest  Act,  1851,  844 ;  the  enactment, 
844 ;  who  may  grant  warrant,  844 ;  in  what  court  affidavit  to  be 
entitled,  844 ;  form  of  warrant  to  arrest,  845 ;  before  whom  affi- 
davit sworn,  846 ;  certificate  of  arrest  must  be  made  on  warrant, 
846 ;  defendant  may  pay  debt  to  bailiff,  847 ;  proceedings  after 
the  arrest,  847 ;  staying  proceedings  and  applying  for  discharge, 

'  847 ;  costs  and  fees  allowed  to  be  taken,  848,  849. 

ARREST  OP  JUDGMENT : 

in  what  cases  generally,  407 ;  the  motion,  mle,  &c,  407; 
remedy  by  suggestion  pf  the  omitted  averment,  408 ;  affidavit 
for  the  suggestion,  408';  form  of  the  sugiestion,  409 ;  coats  on  the 
suggestion,  409 ;  form  of  arrest  of  jadgment,  409 ;  on  feigned 
issue,  407 ;  where  motion  for  new  trial,  391. 
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ASSAULT : 

declantion  in  action  for,  133 ;  change  of  venue  in,  874 ;  new  trial 
for  excessiTe  damages  in,  382 ;  costs  in,  450. 

ASSESSMENT : 
of  damages,   360;  when  notice  of  trial  should  mention,  217;    in 
debt  on  bond  within  8  &  9  Will.  3,  c.  11,   1U34,  aee  further 
"Damages." 

ASSIGNEE: 
of  debt,  staying  action  until  assignor  indemnified  for  costs,  1047. 

ASSIGNEES: 
of  bankrupt  or  insolvent,  aotions  by  and  against,  670 ;  affidavit  to 
bold  to  bail  by,  672. 

ASSIGNMENT : 
of  articles  of  clerkship,  1220. 
of  bail-bond,  802 ;  tee  "  Bail-bond." 
of  replevin  bond,  992. 
sew,  204  ;  see  **  New  Assignment." 
of  breaches  in  debt  on  bond,  1034. 
of  errors,  543,  547 ;  »ee  "Error,  proceedings  in." 

ASSIZES : 
when  held,  &c.,  26;    table  of  assize  towns, '27;    order  of  judges 
presiding  at,  28 ;  notice  of  trial  at,  216  ;   compelling  plaintii  to 
proceed  to  trial  at,  310  ;  summoning  of  jury  for,  260. 

ASSOCIATE : 
offices  of  the,  45 ;  table  of  fees  to  be  taken  by,  50 ;   duty  of  aa  to 
poatea,  442 ;  not  to  act  as  attorney  or  barrister,  45. 

"AT  LEAST": 
meaning  of  the  words,  39. 

ATHEIST: 
cannot  be  a  witness,  250. 

ATTACHMENT: 
generally,  1131;  in  what  cases,  1131 ;  contemptuous  expressions 
towards  the  court  or  its  process,  1131,  1132 ;  for  rescue,  1131 ; 
misbehaviour  of  parties,  of  attorneys,  or  officers  of  court,  Ac, 
1132 ;  sheriff  or  coroner  not  executing  writ,  or  executing  it  oppres- 
sively, &c.,  1132 ;  against  judges  of  inferior  courts,  justices  of  the 
peace,  gaolers,  &&,  1133 ;  suitors  perverting  the  course  of  justice, 
1132;  disobedience  by  witness  of  subpoena,  260;  when  and  how 
motion  made  against  witness,  260;  what  excuse  witness  may  show 
as  cause,  261 ;  damages  are  assessed  against  witness  by  court,  26t ; 
against  party  for  disobedience  of  rule  or  order  of  the  court,  1132; 
what  demand  must  first  be  made,  1134 ;  how  debt  and  costs  to  be 
demanded,  1134;  where  the  rule  allows  something  to  be  done  on 
paymeit  of  costs  no  attachment  lies  if  costs  not  paid,  1134 ;  non- 

Eayment  of  money,  or  costs  ordered  absolutely  to  be  paid,  1133 ; 
ow  rule,  &c.,  must  be  served  in  such  a  case,  1133;  where  order 
to  p«y  costs,  &c.,  conditional,  1135,  1104;  where  party  protected 
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from  proceMf  1133;  against  peers  or  membenof  Piriiamenti  1133; 
agtinst  corporatiou,  1133. 

the  motion  for  the  attachment,  1135;  mle,  when  abeolate  in  fnt 
instance,  or  only  nUi^  1135 ;  affidaTit  in  iupport  of  notioo,  1136 ; 
form  of  the  aflidant.  1136;  rale  and  aerTice  of,  1137;  ^owin^ 
canae,  1137  ;  role  absolute  for,  1137,  1138  1305 ;  aeoond  appli- 
cation when  first  unsucceaaful,  1136. 

form  of  attachment  and  how  sued  oat  andezecnted,  1138;  form  of 
attachment  in  Queen's  Bench  and  Common  Pleas,  1138;  form  of 
attachment  in  Exchequer,  1138;  execation  of  writ,  1139;  where 
prisoner  is  in  custody  of  keeper  of  Queen's  priaoo,  1139 ;  nle  to 
return,  1139 ;  return,  1139  ;  alias  writa,  1139. 

proceedings  upon  sheriff's  return  of  cfpi  corpus,  1139;  interroga- 
tories and  examination,  1138;  reference  to  Master's  report  and 
judgment  thereon,  1139;  costs,  1140;  discbarge,  1140;  how 
affiaatit  entitled  after  the  attachment  issues,  1140 ;  when  attach- 
ment will  be  set  aside,  1140;  against  sheriff  for  escape,  1140; 
for  fraud,  1140;  bankruptcy,  1140. 

attachment  in  particular  cases ;  thus  against  sheriff  for  not  re- 
turning  writ,  &&,  613,  614;  motion  for  the  attachment,  614; 
direction  of  the  attachment,  615 ;  form  of  the  attachment,  615 ; 
setting  aside  the  attachment,  615 ;  for  an  escape,  1140  j  for  diso- 
bedience of  mctncAimtM,  1274:  for  disobedience  of  injuneticm, 
1276 ;  for  non -performance  of  award,  1132 ;  tee  **  ArbitimtioiL" 

for  not  answering  interrogatories,  1292 ;  against  attorney  for  Mt 
entering  appearance,  &e.,  114, 1244. 

ATTACBMENT  OP  DEBTS: 
under  Common  Law  Procedure  Act,  1854, 616;  no  proceeding  for,  to 
be  taken  till  after  judgment,  616:  examination  of  judgmmt 
debtor  as  to  debts  due  to  nim,  616 ;  form  of  summons  nui  for  the 
examination,  617;  judge  may  order  attachment  of  debta,  617 ;  what 
debts  may  be  attached,  617, 1301 ;  what  debts,  &c.,  cannot,  617; 
debt  attachment  book  to  be  kept  in  Master's  office,  618 ;  application 
for  the  attachment,  618 ;  form  of  affidarit  on  applying,  618 ;  the 
order  of  a  judge  attaching  the  debt.  619;  from  what  time  the 
debts  are  attached,  619 ;  how  it  the  garnishee  becomes  a 
bankrupt,  619  ;  summons  to  the  garnishee  to  show  eaose,  619; 
form  of  an  order  for  attachment  and  summons  for  garnishee  to 
pay  debt,  619 ;  indorsement  on  the  back  of  the  aammoaa,  620 ; 
order  for  payment  by  the  garnishee,  620 ;  form  of  order  for  paT- 
ment  by  garnishee,  621 :  form  of  Ji.  fa,  to  levr  amount  oo  tbe 
garnishee,  621 ;  form  or  ea.  ta.  against  gamisnee,  622 ;  where 
garnishee  disputes  the  debt,  judge  mar  order  cause  to  be  shown 
why  execntion  should  not  be  issued,  6!22 ;  form  of  writ  to  show 
cause,  622 ;  indonements  on  the  writ,  62Jt ;  proceedings  in  the 
suit  aame  as  in  rerivor,  623;  form  of  declaration  on  the  writ 
against  a  garnishee,  623 ;  form  of  plea  thereto,  624 ;  form  of  issae 
thereon,  624;  form  of  po</e<i,  624;  form  of  ji.  fa.  against 
gsmiahee,  624 ;  form  of  ea.  ta.  against  the  gamiahee,  626;  dis- 
charge  of  the  garnishee,  625 ;  costs  of  the  attMshment,  625. 

ATTAINDEB :  tee  *'  ConricUon." 
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ATTENDANCE : 
of  parties  at  trial,  325 ;  of  witoeesea  compellioff,  251,  et  teg. :  see 
*^Witne88;"  of  jurors,  328;  $ee  ''Jurors." 

ATTESTING  WITNESS: 
to  deeds  or  instruments,  proof  by,  302,  303. 

ATTORNEY : 
new  trial  for  absence,  &e,  of,  384. 

ATTORNEYS: 

who  are,  1216 ;  are  officers  of  the  courts,  1216 ;  laws  as  to  attorneys 
consolidated  by  6  &  7  Vict.  c.  73,  1216;  before  being  attorney 
must  be  admitted  and  enrolled,  1216. 

articled  clerks,  1217 ;  the  binding  and  serrice  under  articles  of  clerk- 
ship, 1217 ;  who  to  be  bound  and  in  what  cases,  proTisions  of  stat 
6  &  7  Vict.  c.  73,  as  to,  1217  ;  must  be  bound  to  serre  five  years, 
1217;  and  duly  serre,  1217 ;  and  be  examined,  1217 ;  to  be  bound 
three  years  if  B.A.  or  LL.B.  degree  of  Unifersity  taken,  1217, 1307 ; 
to  whom  to  be  bound,  1217 ;  attorney  may  haTe  only  two,  1217 ; 
where  attorneys  are  in  partnership,  1217 ;  the  articles,  1217 ;  form 
and  execution  of,  1218 ;  defects  in,  when  to  be  taken  advantage  of, 
1218;  stamp  on,  1218;  stamp  in  Palatine  Courts,  1218;  articles 
may  be  stamped  after  execution,  and  on  what  penalties,  1218 ; 
affidavit  of  execution  and  enrolment  of,  1218 ;  book  to  be  kept  for 
entering  names,  &o.  of  attorney  and  clerk,  1219,  n.  (1) ;  if  affidavit 
not  filed  in  six  months,  1219;  how  service  to  be  reckoned,  1219; 
indemnity  to  clerks  neglecting  to  enrol  before  9th  of  August,  1844, 
1219 ;  provisions  of  stat  6  &  7  Vict,  c-  73,  as  to,  extended  to 
articles  executed  before  that  stat  by  7  &  8  Vict  c.  86, 1219 ;  when 
and  how  exercised,  1219;  enrolment  of,  where  original  articles 
lost  or  destroyed,  1219. 

the  service,  1219;  clerk  must  be  actually  employed  during  whole 
term  of,  1219 ;  may  be  a  year  with  a  barrister  or  pleader,  1219  • 
or  with  London  agent,  1219;  what  service  sufficient,  1220;  working 
extra  hours,  1220;  unavoidable  absence,  &c.,  1220;  mu«t  be  under 
articles,  1220 ;  need  not  be  for  more  than  five  years,  1220 ;  bad 
service  cannot  be  reckoned,  and  where  insufficient,  fresh  articles 
necessary,  1220 ;  master  struck  off  roll,  or  omitting  to  take  out 
certificate,  does  not  diB^ualify  clerk,  1220;  fresh  service  in  case  of 
death,  leaving  off  practice,  or  bankruptcy,  &c.  of  master,  1220 ; 
nay  complete  service  under  fresh  master,  1221 ;  provision  as  tp 
filing  affidavit  and  second  articles,  1221 ;  on  bankruptcy,  &c.,  of 
master,  court  may  discharge  or  assign  clerk,  1220 ;  and  in  other 
cases,  1221 ;  there  should  not  be  ao  interval  of  non-service  before 
serving  fresh  master,  1221;  when  fresh  service  to  commence, 
1221 ;  stamp  on  assignment  of  fresh  articles,  1221 ;  refunding 
premium  where  clerkship  put  an  end  to,  1221 ;  clerk  not  an 
apprentice  within  Bankrupt  Act,  1221,  n.  (1). 

Pirehminafy  naUceSj  ^.  before  examination,  1222;  notice  to  exa- 
miners of  intention,  1222 ;  notice  at  Master's  office  of  pUce  of 
abode,  &c,  1222;  list  to  be  made  by  Master  and  affixed  in  court, 
1222 ;  notices  at  the  judge's  chambers,  1223 ;  if  notices  given  and 
clerk  not  admitted  he  must  renew  the  notices,  1223 ;  when  strict 
compliance  dispensed  with,  1223,  n. ;  articles  to  be  left  with  In- 
corporated Law  Society,  1223 ;  and  answers  to  particular  ques- 
"     [c.  L.]  b 
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tioDi,  1223 ;  when  this  ngvlttioD  emoot  ht  hitj  eeaiCad  vifb^ 
1223,  n.,  1224;  qacstioBt  as  to  terriee  to  be  aaiveKea  by  derk, 
1223 ;  qeestione  to  be  iDsirend  by  tttorney,  igeot,  benielerf  4bc^ 
1 223, 1224 ;  where  attorney  impropeiiy  lefiuee  to  answer,  IZS,  B^ 
1224 ;  answers  to  other  qneetionB,  1223 ;  deit  to  attend  exaauBen 
personally  if  required,  1226;  and  proeore  attorner  ti>  aoewcr» 
1223 ;  judges  may  appoint  esaBinen»  1225 ;  and  mase  ralea,  ftc, 
1225;  similar  proTisions  respecting  admiasion  of  aoUdtors  by 
Master  of  Rolls,  1224 ;  Master  of  BoUs  may  eoncnr  with  indgea 
in  appointing  examiners  jointly,  &e.,  122d ;  Master  of  BoUs  aad 
jndges  to  admit  persons  examined  by  the  joint  exsainers  to  their 
respectiTe  courts,  1225 ;  appointment  of  examinen,  I22S. 

the  examiaatioo,  1225 ;  where  beld,  1225 :  party  mist  answer  writln 
or  printed  questions,  1226 ;  no  one  can  oe  examined  before  twenty- 
one  years  or  age,  1226 ;  certificate  of  fitneas  from  the  examiners, 
1226 ;  provisions  of  (Atts.)  H.  T.,  1853,  aa  to,  1228 ;  eeitifieate 
of  examiners  neeeasary,  1226 ;  how  long  in  foiee,  1226 ;  amal 
against  refosa)  to  grant  eertiflcate,  1225 ;  renewal  of  notieea  where 
not  ^oittg  np  to  examination  cr  not  passing,  1227. 

admission  and  affidavit  of  senioe,  Jke.,  for  the  purpose  of  a^misaMin, 
1227;  affidavit  of  execution  of  articles  to  be  prodnoed,  1227; 
affidavit  of  stamp  duty  being  jmid,  1227 ;  oaths  to  be  taken  on 
admiasion,  1227, 1228 ;  admission  in  other  eonrts,  1228 ;  penooe 
admitted  in  one  court  may  praetiee  in  another  on  siting  the 
roll,  &c,  1229;  when  admitted  in  Chaneeiy,  1229;  attoraeys 
admitted  before  1st  Jannary,  1843,  may  be  admitted  in  other 
courts  without  examination,  1229;  until  attorneys  ofLuiettsler 
and  Durham  admitted  in  Superior  Conita,  attorneys  suiy  act  as 
their  agents,  1229;  defect  in  admission  when  taken  advantage  of, 
1229;  notices,  ftc.,  for  re-admisdon,  1229 ;  affidavits  in  support  of 
application,  1229 ;  role  for  re-admission,  1230 ;  attoney  who  has 
bten  struck  off  the  roll  and  called  to  the  bar  most  be  dmbamd 
before  re-admisdon,  1230;  renewal  of  certificate,  1230. 

enrolment,  &c,  of  aamisdon,  1230 ;  officers  for  filing  aflUaTila  of 
execution  of  artides,  and  for  having  care  oi  the  rdlB»  1230 ;  names 
of  attorneys  and  solicitors  to  be  enrolled,  1230 ;  free  access  to  rolte, 
1230;  enrolment  mmc  pro  ttme,  1230;  attoney  ehanging  hb 
name,  1230. 

the  stamped  eertifiaUe  and  renewd  thereto,  1231 ;  neeeadty  for,  and 
pendty  for  practising  without,  1231 ;  how  long  in  force,  1231 : 
amount  of  stamp  duty,  1231 ;  registrar  to  eerttly  that  party  eotitlea 
to  stamp  certificate,'l231 ;  appointment  and  duties  of  regiscrar, 
1231;  to  keep  alphabetiod  roll,  1232;  mav  examine  aad  take 
copies,  ftc  of  rolls  without  fee  or  reward,  1232;  on  regislnr's 
rerusal,  application  to  th«t  court,  1232:  certificate,  after  negleet  to 
take  it  out  for  a  year,  not  to  be  grantea  without  older  of  eowt,  Ibc, 
1232;  renewd  of  certificate.  1232;  list  of  applicants  to  be  made 
out,  1233;  notices  in  writing  at  judge's  coambera,  &e^  1231; 
when  notices  dispensed  with,  1233 ;  on  what  grounda,  1288;  time 
for  making  the  application,  1234 ;  what  the  affidavit  should  states 
1234. 

erery  London  attorney  must  enter  name  and  abode  at  Mastei^s  ofies, 
1234 ;  proceedings,  &o.,  snffidently  served  at  such  abode,  1234 ;  tf 
entry  not  made,  fixing  np  in  Masters  oflloe  soflldentiarnea^  1235. 
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Un^ltMKJied  penont  acting  aa  attorneya,  1236 ;  prohibited  from  prao- 
tuiDff  in  oonrta,  1236 ;  consequences  of  so  practising,  &&,  1236 ; 
may  oe  indieted,  1236 ;  practising  without  certificate,  1236;  attor- 
ney's partners  mnat  each  take  certificate,  1236 ;  whether  penalties 
may  be  sued  for  on  each  step,  1236 ;  fees  cannot  be  recovered,  1236 ; 
no  lien  for  costs,  1237 ;  want  of  certificate  to  be  pleaded  specially, 
1236 ;  dient  not  to  be  prejudiced  by  acts  of  uncertificated  attorney, 
1237;  attorneys  not  to  act  as  agents,  &c  for,  1237 :  what  cases 
within  the  act,  1237;  nnqualined  persons  not  to  be  proceeded 
against  alone,  1237 ;  but  court  will  listen  to  an  application  against 
the  attorney  alone,  1237 ;  jMrty  complained  of  may  have  witnesses 
against  him  examined  vwd  ooes,  1237;  the  matter  generally 
nferred  to  a  Master,  1237. 

employment  and  duties  of  attorneys,  1238. 

JPy-wUeffet  of,  1238 ;  from  arrest  on  oapia*  to  hold  to  bail,  1239 ;  what 
officea  exempt  from  serring,  1238;  privileges  as  plaintiffs,  1238; 
as  to  Tenue,  1238 ;  plea  of  privilege  of  an  attorney,  882 ;  as  defen- 
dants, 1238;  under  OonntyCourta  Acta,  1239;  must  be  practising 
attorney  to  be  entitled  to,  1239 ;  may  be  witnesses  for  client,  250  - 
privileged  eommnnicationa,  &e.,  1239 ;  privilege  may  be  waived 
by  client,  1239. 

MMtabUkieB  of:  cannot  be  juaticea  of  counties,  1240;  may  be  of  cities, 
&c.,  counties  of  themselTcs,  &&,  1240 ;  other  disabilities,  1240 ; 
cannot  be  btiL  except,  ftc,  1240 ;  disabilitiee  of  attorney  prisoner, 
11S4a 

iKflteuier  of  attorney,  1240 ;  all  persons  of  legal  discretion  can  appoint, 
1241 ;  advantage  of  retainer  in  writing,  1241 ;  attorney  cannot  be 
compelled  to  act  for  a  person,  1241 ;  how  a  corporation  appoints 
an  attorney,  1241 ;  retainer  must  be  by  party  or  agent,  1241 ;  im- 
plied authority  to  a(>point  attorney  for  another,  1241 ;  extent  of 
nnthority  and  when  it  ceases,  1241 ;  instructions  to  sue,  what  they 
tnelmde,  1241, 1242;  to  defend,  1242;  implied  power  of  attorney 
to  refer  to  arbitration,  1242 ;  client  when  bound  by  attorney's  acts, 
&&,  1243;  by  services  of  noticea,  ftc  on  attomev,  1243 ;  attorney, 
when  retained,  bound  to  carry  on  suit  to  end,  1243 ;  but  may 
tequest  to  be  put  in  funds,  1243 ;  after  reasonable  notice,  1243 ; 
fiuiing  which,  attorney  may  refuse  to  go  on,  1243 ;  and  on  change 
of  attorney  his  lien  will  be  saved  on  papers,  1243 ;  attorney  not  m 
general  p^m>ialiy  liable  to  third  parties,  1244 ;  but  is  so  generally 
for  agent'a  ooata,  court  fees,  and  oailiff's  fees,  1244 ;  other  cases, 
1244,  n. 

Enforcmg  uniaiahuigB  of  attorney,  1244 ;  for  not  entering  appear- 
ance, 1244 ;  other  undertakings,  1246 ;  undertaking  must  have 
been  given  in  character  of  attorney,  1246 ;  how  application  made 
to  enforce  undertaking,  1246 ;  and  to  what  court,  1246. 

AcHtmwitkmA  cuUhority^  1246 ;  using  attorney's  name,  1246 ;  attor- 
ney using  elienf  s  name,  1246 ;  when  the  court  will  make  attorney 
Say  costs,  1246 ;  or  stay  or  set  aside  proeeedinn,  1246 ;  when 
efendant  suspects  want  of  authority,  he  may  apply  for  particulars 
of  plaintiff's  abode,  87, 1246 ;  oonsequences  or  giving  false  in- 
formation, 87,  88. 

Ckanffe  of  attorn^,  ^.,  1246 ;  leaTo  for  change  of,  when  necessanr, 
1247 ;  order  for  change,  how  obtained,  and  proceedings  on,  1247 ; 
under  ^Mcial  cxrcnmstanoea  may  be  refiiaed,  1247;  record  should 
1*  b  2 
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notice  chaage,  1247 ;  when  cbasged,  vhether  aUornej  nay  act 
for  opposite  party,  1247,  o.*,  consequence  of  want  of  order  for 
change,  1247 ;  death  of  attorney,  1247  ;  notice  to  opposite  party, 
1247 ;  where  no  new  attorney  appointed,  1247. 

negligence  of  the  attorney,  124S ;  bound  to  nae  skill  and  care,  1248; 
what  amoant  of  skill  required,  1248;  how  far  proteet«d  by  con- 
sulting counsel,  &c.,  1248;  should  be  acquainted  with  Client's 
case,  1248;  and  investigate  suspicions  transaction,  ftc,  1248; 
instances  of  gross  negligence,  1248 ;  must  take  care  of  dieat's 
papers,  &c.,  1248;  consequence  of  breach  of  duty,  1249. 

The  biU  of  costs,  enactmento  of  6  &  7  Vict.  c.  73,  as  to,  1249, 1250, 

.  1261. 

form  and  contents  of  the  bill,  1252 ;  what  kind  of  business  included, 
1252;  where  attorney  did  toot  act  as  attorney,  1252;  where  part 
of  the  business  is  taxable  and  part  not,  1252 ;  as  to  abbreTiatioBs 
in  the  bill,  1252 ;  what  should  be  included  in  the  bill,  1252;  the 
name  of  the  party  chargeable  shonld  appear  on  &ee  of  tlie  bUl  or 
enTelope,  1252 ;  name  of  the  common  law  oourt  should  be  stated, 
1252. 

delivery  of  the  bill,  1249, 1253 ;  necessity  for,  before  action,  1253; 
when  judge  may  dispense  with,  1250 ;  to  whom  and  how  delivered. 
1250,  1253 ;  when  to  be  delivered,  1250;  non- delivery  no  ground 
for  staying  proceedingSi  &c.,  1253;  bill  may  be  proved  under 
bankruptcy,  or  set-off,  or  security  for  sued  on  without  delivery, 
1253  ;  charge  for  drawing  or  copying  bill,  1253 ;  defence  to  action, 
that  no  signed  bill  delivered,  must  be  pleaded  speeially,  1253;  eoa- 
pelling  delivery  of  bill,  1254;  by  the  party  or  his  ezecnton,  Ac. 
chargeable,  1254 ;  by  a  party  not  chargeable,  1253 ;  outlaw  cannot 
make  application  for,  1253,  n. ;  time  of  application  for,  1254 ;  to 
whom  application  to  be  made,  and  how,  12o4;  the  order  for,  12S4; 
delivery  and  taxation  not  obtainable  under  same  summons,  1254 ; 
order  how  complied  with  and  enforced,  1254 ;  no  notion  maintain- 
able for  obedience  of  order,  1254. 

taxation  of  bill,  1264 ;  common  law  right  to  tax,  1249 ;  by  statate, 
1249;  what  bills  are  taxable,  1249 ;  what  is  a  court  of  law  within 
meaning  of  the  statute,  1250,  n. ;  by  whom  application  for  to  be 
made,  1249 ;  time  for  applying,  1249,  1250 ;  within  a  month  after 
delivery,  1250,  1255;  after  a  month  or  action  brought,  1250, 1255; 
after  verdict,  &c.,  or  twelve  months  after  delivery,  1250, 1255, 1307; 
after  payment,  1255;  after  agreement  to  consider  tranaaetion  set- 
tled, 12^;  to  whom  application  to  be  made,  1255;  summons  for, 
1255 ;  affidavit  for,  1255;  order  for,  1255 ;  undertaking  to  pay,  1256; 
when  order  should  leave  open  the  client^s  liability  to  pay,  1256 ; 
order  for  taxation,  1256;  the  taxation  itself,  1256;  appointment 
for,  1256;  the  allocatur,  1256;  coata  of  the  taxation,  12.57;  re- 
fiewing  taxation,  1257;  eosts  of  taxation,  1257;  statute  as  to, 
imperative,  1257 ;  effect  of  insolvency  of  attorney,  1257 ;  what  a 
reouction  by  a  sixth,  l2o7 ;  non-taxable  items  not  to  be  cdeulat^, 
1257 ;  remedy  for  costs  of  taxation,  1258;  remedy  by  client  for 
over  payment,  1258 ;  the  action  on  the  hill  of  costs,  1258 :  after  a 
montn  after  delivery,  1258;  action  pending  taxation,  1253;  form 
of  declaration,  1258 ;  proof,  &c.  under  the  plea  of  nioi^iiaai 
mdebUatus^  12o8 ;  notice  to  produce  copy  of  bill  of  costs  served  is 
not  necessary,  232 ;  what  defences  may  be  act  up,  1258 ;  buaiQCas 
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done  on  Sunday,  1259;  boiineM  not  finiBhed,  1258 ;  negligently 
tbne,  1258 ;  agreement  to  charge  onlj  money  ont  of  pocket,  &c., 
1258 ',  plaintiff  not  admitted,  or  qualified,  1259 ;  or  uncertificated, 
1259 ;  no  signed  bill  deliTered,  1259 ;  Stotute  of  Limitations,  1259. 

remedy  on  bill  of  costs  by  execution,  1259;  order  for  judgment, 
1259;  affidavit  in  sapport  of  application,  1259;  by  attachment, 
1259. 

lien  on  papers,  1259;  seenrity  for  Aitnre  costs,  1259;  ma?  be  taken 
for  costs  already  incurred,  1259;  consequences  of  taxing,  &c., 
1259 ;  lien  for  costs  incurred,  what,  1259 ;  on  deeds  and  papers, 
1259 ;  deeds,  &&,  must  come  to  attorney  in  professional  capacity, 
1259 ;  no  lien,  when  inconsistent  with  the  employment,  1260 ;  lien 
only  commensurate  with  client's  rights,  1260 ;  when  waived  or 
lost,  1260 :  right  under  the  lien,  1260,  1307 ;  on  moneys,  1261 ; 
liens  on  judgments,  Ac.,  1261, 1307 ;  after  notice  of  lien,  1261 ;  col- 
lasion  between  parties  to  prefeut  lien,  1261 ;  where  client  may  com- 
promise without  attorney's  consent,  1261 ;  attorney's  power  over 
canse,  1261,  1262;  set-off  of  judgments  or  awards,  not  allowed  to 
prejudice  of  attorney's  lien,  1262. 

deli? ery  up  of  documents,  moneys,  &c,  1262 ;  compelling  deliveiy, 
1262 ;  attomeyimust  have  obtained  them  as  such,  1262 ;  must  be  no 
dispute  as  to  hen,  1263, 1307 ;  attomev  cannot  set  upa  title  to  papers, 
1263 ;  where  attorney  bankiupt,  1263 ;  where  delivery  would  be  a 
Tiolation  of  order  of  Chancery,  1263;  who  may  apply  for,  1263; 
against  whom  to  apply,  1263 ;  time  for  applying,  1264;  to  whom 
application  to  be  made,  and  proceedings  on  it,  1264  ;  affidavit  for, 
1264 ;  costs  of  application,  1264 ;  interest,  &c.,  1264 ;  obeying  the 
order  and  enforcing  it,  1264. 

sommary  remedy  against,  for  misconduct,  &c,  1264;  not  allowed 
against  whatever  an  attorney  does,  1264 ;  for  crimes  and  misde- 
meanors. 1264;  for  gross  misconduct,  1265;  for  negligence  or 
nnskilfmness,  1265 ;  application,  how  and  when  made,  and  pro- 
ceedings on  it,  1266 :  affidavit  for,  1266;  reference  to  master,  costs 
-of,  1267;  striking  off  roll  of  other  court,  1266, 1267;  striking  off 
roll  not  always  perpetual,  1266, 1267 ;  striking  off  roll  at  their 
own  request,  1268 ;  affidavit  for,  1268 ;  re-admission  after,  1268 ; 
to  whom  application  to  be  made,  1268. 

agents  to  attomeya,  1268;  in  town,  1268;  generally  treated  as 
attdmers  in  the  cause,  1268 ;  service  of  notice,  &c.  on,  1268 ; 
costs  of  attending  trial,  &c.  in  country  cause,  1268 ;  in  country, 
1268;  amenable  to  opposite  party  for  misconduct,  1268 ;  how  far 
attorney  and  client  bound  by  acts  of,  1269 ;  attorney  answerable 
for  misconduct  of,  1269 ;  client  proceeding  against  agent,  1269 ; 
change  of,  and  continnance  of  authority,  1270 ;  recovery  of  costs 
by,  1269;  bill  must  be  delivexed,  1270;  and  is  taxable,  1270; 
payment  of  bill  of  costs  to,  by  client,  not  binding  on  attorney, 
1269 ;  agenf  a  Uen,  1269 ;  against  attorney,  1269 ;  against  client, 
1269. 

AUCTION: 
•elling  goods  nnder^^  by,  572. 

AUDITA  QUERELA: 
writ  of,  &0.,  524 ;  equitable  defence,  &c,  after  judgment  by  way  of 
524 ;  order  for  must  be  obtained,  524 ;  affidavit  for  order,  524.    ' 
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AUTHORITIES : 
prtctic«  of  oourts,  how  tut  regulated  by,  33. 

AVOWRY : 
in  replenn,  987 ;  eommencemeot  of,  987 ;  Me  "  Repleriii." 

AWARD,  1167 :  »ee  "Arbitration." 
affidavit  to  hold  to  bail  od,  767,  n.  (5). 

liACHELOR  OF  ARTS  OR  LAWS: 
articles  of  clerkahip  of,  1217, 1219,  1307 ;  #ee  "  Artided  Clerka." 

BAILABLE  PROCEEDINGS: 
general!?,  761 ;  action  lies  for  maliciou^Ir  arreetiag,  781 ;  coats  of 
defendant  held  to  bail  for  too  mach,  761 ;  changes  effected  in,  bj 
1  &  2  Vict.  c.  110,  761 ;  a  indge  may  order  defendant  to  be 
arrested,  762 ;  in  what  cases  defendant  may  now  be  held  to  bail, 
762 ;  arrestable  amount,  762 ;  defendant  cannot  be  held  to  bail  ia 
action  on  a  judgment  where  preTiouslr  held  to  bail,  763. 
affidavit  to  hold  to  bail,  763 ;  bow  entitled,  763;  name  and  addition 
of  the  defendant,  763 ;  statement  that  action  has  been  brought, 
764;  that  defendant  is  about  to  quit  England,  764;  nature  of 
intended  absence,  764 ;  statement  of  cause  of  sctton  must  be  cer- 
tain and  explicit,  765 ;  except  where  impossible  to  swear  poeitively, 
76-5 ;  stating  right  to  sue  by  law  of  foreign  eountrf ,  766 ;  must 
disclose  sufficient  cause  of  action,  &c.,  766;  true  rule  is,  if  pre- 
sumption is  that  debt  existed,  767 ;  particular  instances,  767 ;  in 
action  on  penal  statute,  768 ;  where  seTeral  causes  of  action 
may  be  good  in  part  and  bad  in  part,  768 ;  in  actiona  on  bill  of 
exchange,  768 ;  on  the  common  countti.  769;  form  of  affidavit  to 
bold  to  bail,  769;  must  correspond  with  writ  of  capiat  and  with 
declaration,  765 ;  jurat,  770,  n. ;  aee  "  Affidavit ;"  by  whom  to  be 
sworn,  770:  before  whom,  770;  see  "Affidavit;**  where  to  be 
sworn  and  auration  of,  770;  contents  of  affidavit  when  awom 
abroad,  770. 
judge's  order  to  hold  to  bail,  770 :  enactments  as  to,  762 ;  when  order 
may  be  made,  770 ;  practical  airections  as  to  obtaining,  771 ;  re- 
scinding of  order,  771. 

BAIL-BOND,  795: 
the  bond,  795;  how  and  in  what  eases  taken,  795;  when  to  be 
executed,  795;  number  of  sureties,  796;  for  what  sum,  796: 
form  of,  797;  no  stamp  required,  796;  deposit  with  atMriff 
in  lieu  of,  797 ;  payment  into  court  by  sheriff  of  sum  depo- 
sited, 798 ;  motion  to  take  deposit  out  of  ooort,  796 ;  form  of 
affidavit  for  defendant's  application,  798 ;  proceeding  in  aetion 
after  payment  out  of  court  to  plaintiff,  799 ;  seearity  to  plain- 
tiff for  defendant  putting  in  bail,  ate.,  800;  diachvge  of  de- 
fendant without  bail-bond,  &c,  800,  801 ;  assignment  of  bail- 
bond,  802;  in  what  cases,  803;  when,  where,  and  how,  808; 
no  stamp  required,  802 ;  remedy  against  aherifla  for  refusing 
to  assign,  803;  effect  of  assignment,  803;  action  on.  by  pkintil^ 
804 ;  when  to  be  brought,  804;  not  pending  rule  to  bring  in  bodv, 
804 ;  nor  after  giving  time  to  defendant,  804 ;  how  corameneei, 
practical  directions  as  to,  804 ;  venue,  804 ;  action  on,  by  sheriff, 
805 ;  setting  aside  or  staying  proceedings  upon,  809 ;  bail,  pro- 
oeedings  against  sheriff  to  compel  him  to  put  in,  &c,  805;  tee 
"Sheriff? 
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BAlli,  SPECIAL: 
m  towny  812 ;  who,  snd  how  many,  812;  in  what  ctses  requisite, 
812;  who  may  be  bail,  812;  by  whom  patio,  813;  when  put  io, 
813 ;  when  plaintiff  obtains  time  to  inqnire  after  bail,  814;  where 
stay  of  proceedings  obtained,  814 ;  extension  of  time  for  patting 
in  bail,  814;  bow  put  in,  814;  before  whom,  &c.,  814 ;  practical 
directions  as  to,  814,  815 ;  form  and  requisites  of  bail-piece,  815 ; 
conseqnences  of  defect  in,  815 ;  amendment  of,  &c.,  816 ;  notice 
of  patting  in,  816;  when  to  be  given,  816 ;  by  whom  to  be  given, 
816;  to  whom,  and  bow,  816;  form  of  notice  of  putting  in  bail, 
817 ;  form  of  notice  that  bail  will  be  pat  in  and  justified  at  the 
same  time,  818;  consequence  of  defects  in  notice,  817;  amend- 
ment of,  818 ;  affidavit  of  jostiflcatiou,  818 ;  rules  of  court  as  to, 
818;  form  of  affidavit  of  justification,  818;  original  or  copy  of, 
mast  accompany  notice,  819 ;  consequence  of  defective  affidavit, 
819 ;  amenament  of,  820 ;  accepting  of,  or  excepting  to,  820 ; 
consequences  of,  820;  exception  when  necessary,  and  time  for 
makins  it,  820 ;  waiver  of  right  to  except,  821 ;  exception  waived 
by  laches,  821 ;  entering  and  notice  of  exception,  821 ;  notice, 
when  and  how  given,  821 ;  form  of  notice  of  exception,  822 ;  justi- 

.  fication  at  chambers,  822 ;  adding  or  changing  bail,  822 ;  when 
allowed,  822;  notice  of  justification  of  added  bail,  823;  added 
bail  need  not  be  excepted  to,  822;  exoneration  of  former  bail 
where  others  added,  823 ;  notice  of  jastification  of,  823 ;  when 
to  be  given,  823;  where  bail  justify  at  time  of  being  pat 
in,  823 ;  when  given  in  other  cases,  823 ;  time  of  service  of 
notice  of  jastification,  823 ;  how  made,  823 ;  form  of  notice  of 
justification,  823;  by  what  attorney  given,  824;  justification. 
when,  how,  where,  ^c,  824 ;  in  what  cases  bail  must  justify, 
824;  consequences  of  not  jaatifyin|^,  824;  opposing  the  justi- 
fication of  bail,  825;  form  of  affidavit  on  opposing  justification, 
825 ;  practical  directions  as  to,  825 ;  usual  grounds  of  opposition, 
82.1;  defects,  &c.  in  notice  of  bail,  826;  that  bail  not  house- 
keepers or  freeholders,  826 :  costs  of  justification  or  opposition, 
826 ;  fuither  time  for  jastifying,  827 ;  in  what  cases  granted,  827; 
the  order  for  practical  directions  as  to,  827 :  affidavit  for,  827; 
proceedings  where  order  obtained,  827;  bail  put  in  after  must 
justify  though  not  excepted  to,  828 ;  time  to  plaintiff  to  inquire 
after  bail,  828 1  proceedings  after  expiration  of  time  given, 
828 ;  waiver  of  irregularities,  828 :  rule  of  allowance,  828 ;  filing 
bail-piece,  ^e.  after  bail  perfected,  828;  entering  recognizance 
on  roll,  828;  fraud,  &c.  in  procuring  jastification,  &c.  826; 
perjury  of  bail,  826 ;  personating  bail,  826 ;  bail  becoming  incom- 
petent after  recognisance  completed,  effect  of,  824. 

in  the  country,  829 ;  before  whom  to  be  put  in,  829 ;  by  whom 
and  when  put  in,  829;^  how  pat  in,  829;  affidavits  of  justification, 
829 ;  affidavit  of  caption,  8^ ;  before  jud^e  of  assizes,  829 ;  bail 
piece,  when  and  how  transmitted,  829 ;  filing  of  bail-piece,  829 ; 
notice  of  bail,  830;  exception  to,  830 ;  notice  of  jastification,  830 ; 
jastification,  &c.,  880 1  costs  of,  829,  n. 

bail  when  defendant  is  m  custody,  830 ;  practical  directions  as  to, 
830. 

bail  paying  money  into  ooort  in  lieu  of  special  bail,  831 ;  where 
defendant  has  made  deposit  with  sheriff  in  lieu  of  bail,  831 ; 
practical  directions  as  to,  851 ;  taking  out  deposit  on  perfecting 
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special  btil,  831 ;  vhen  defendant  has  proTioiuly  pot  in  tnd  per- 
fected bail,  831 ;  enterinp  exoneration  on  bail-piece  on  pajmeBt 
into  eonit,  831 ;  application  that  plaintiff  ahall  take  oot  part  in 
fall  satisfaction,  832 ;  how  taken  oat  of  ooort  on  judgment  for 

Elaintiff,  832^  how  on  judgment  for  defendant,  833 ;  money  paid 
1  lien  of  bail  in  error,  664 :  monej  paid  into  court  in  ben  of 
Bpecial  bail  cannot  be  deemed  paid  m  under  a  plea  of  parmeBt, 
012. 

bail  to  the  action,  how  fur  liable,  833;  bail  to  the  action,  how  dia- 
charred,  834 ;  by  death  of  princij;Ml,  839 ;  bj  bankmpti^  of  prin- 
cipal, 839 ;  by  discbarre  of  principal  under  the  InaoiTent  Act, 
840;  by  render,  &c.,  834;  time  to  render,  when  enlarged,  835; 
mode  and  time  for  applying  for  enlargement,  834 ;  to  what  ganl 
rendered  when  defenaant  not  in  custody,  837 ;  when  incnsftod;^  in 
civil  suit,  836 ;  when  in  custody  at  suit  of  Queen,  or  on  criminal 
account,  836;  when  and  where  bail  may  arrest  the  principal,  834: 
notice  of  render  must  be  given,  837 ;  eionetation.  bow  entered, 
practical  directions  as  to,  838 ;  hj  variance  between  aeclaration  and 
writ,  or  affidavit,  &e.,  841 :  by  girins  time  to  principal,  840 ;  by 
other  causes,  840 ;  where  oy  act  of  law  it  beoomes  impoasible  to 
render,  841 ;  exoneration,  when  to  be  entered,  838. 

bail  to  the  action,  prooeedings  agahist,  841 ;  oo.  so.  sgainst  the  prin- 
cipal, 841 ;  direction,  841 ;  test,  and  return  of,  841 ;  entering  of, 
at  sheriff's  office,  842;  returns  to,  842;  ea.  so.  for  residne  fixes 
bail,  842 ;  oa.  so.  to  fix  new  bail,  842;  filing  baiUpiece  and  entry 
of  recognisance  on  roll,  842;  scire^etos  against  bail,  842;  feim 
of,  842;  action  against,  843 ;  process  when  sued  out,  and  form  of, 
843;  execution  against,  843;  form  of,  ftc.  843;  where  part  leried 
on  principal,  843 ;  subsequent  execution  against  principal,  843. 

BAIL: 
in  error,  653 ;  see  '*  Error,  proceedings  in." 
in  ejectment  by  landlord,  &c,  969,  et  seq, 
on  appeal  in  case  oCnew  trial,  &c.,  406. 
on  removal  of  cause  from  inferior  court,  1183;  tes  "  BamonL*' 
cannot  be  held  to  bail,  762. 
commissioners  for  taking,  46,  829. 

BAIL  COURT: 
sitting  in,  19;  powers  of  judge,  20,  n.;  order  of  business,  20; 
sittmgs  of,  except  on  last  two  &jt  of  term  disoontinued,  I289L 

BAILEES ; 
plea  of  mm  tuna^nU  in  action  against,  178. 

BAILIFF : 
of  sheriff's  warrant  appointing,  669 ;  if  known,  need  not  show  his 

warrant,  672;  cannot  be  bail  above,  813. 
special,  669,  611 ;  must  show  his  wainnt  if  required,  672;  ah«iff 

not  liable  for  escape  from,  611. 

BAIL-PIEGE: 
its  form  and  requisites,  816 ;  consequences  of  defect  in,  816;  adding 
bail  on,  822;  when  and  how  to  be  filed,  828;  when  ud  bow 
trinsmitted  in  oountiy  ball,  829;  exoneratiott  on,  839. 
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BANC: 
•ittings  in,  wben,  12. 

BANKING  COMPANY : 
proceediDge  by  and  against,  749,  1303 ;  see  **  Corporations." 

BANK  NOTES : 
aeizable  in  execution,  674. 

BANKRUPT,  670 : 

privilege  of,  from  being  beld  to  bail,  779 ;  privilege  of  a  Scotch 
bankrupt  from  arrest  in  this  country,  781 ;  pnTilege  of  Irish  bank- 
mpt,  781 :  as  to  a  foreign  banknipt,  781 ;  privilege  from  arrest  on 
capias  utlagatum^  1072;  secnritj  for  costs  in  action  by,  864; 
warrant  of  attorney  or  cognovit  oy,  1009 ;  see  "  Warrant  of  At- 
torney ;"  judge's  order,  consent  by  bankrupt  for  judgment  by,  1025; 
discharge  of,  from  custody  by  order  of  the  Court  of  Banuiiptcy, 
731 ;  need  not  be  joined  as  defendant  in  an  action,  879. 

bankrupts  or  their  assignees,  actions  by,  670 ;  in  whose  name  to  be 
brought,  670 ;  member  of  a  partDership  becoming  bankrupt,  670  -, 
in  all  cases  assignees  must  have  leave  or  Bankruptcy  Court  to  sue, 
671 ;  when  uncertificated  bankrupt  may  sue,  671 ;  if  creditors' 
assignees  not  appointed,  official  assignee  may  sue,  671 ;  all  the 
creditor's  assignees  must  join  in  an  action,  671 ;  how  objection  of 
nonjoinder  talcen,  671 ;  writ  of  summons  and  declaration,  672 ; 
form  of  declaration,  672 ;  affidarit  to  bold  to  bail,  672 ;  form  of 
the  affidavit,  672 ;  defence  to  action  by  bankrupt,  672 ;  to  action 
by  assignees,  672 ;  plea  denying  character  in  which  assij^nees  sue, 
672 ;  notice  of  disputing  the  act  of  bankruptcy  in  certain  actions, 
673;  when  notice  to  be  given,  and  what  it  must  contain,  673; 
withdrawing  plea  so  as  to  re-deliver  notice,  673;  form  of  notice  of 
intention  to  dispute  the  bankruptcy,  674 ;  payment  into  court  in 
certain  actions,  and  staying  proceedings  toereon,  674 ;  costs  in 
action  where  notice  of  disputing  bankruptcy  given,  674 ;  costs 
allowed  out  of  estate  if  assignees  sue  by  leave  of  Court  of  Bank- 
ruptcy, 674 ;  death  or  removal  of  assignees  not  to  abate  action, 
676. 

preliminary  proceeding  in  bankmptc]r  against  traders,  676;  pro- 
ceedings by  affidavit  and  summons  in  the  Bankrupt  Court,  675 ; 
filing  the  affidavit,  675 ;  issuing  summons  from  Bankrupt  Court, 
675 ;  proceedings  in  the  Bankrupt  Court  thereon,  676 ;  costs  in 
action  in  superior  court  after  filing  affidavit  in  bankruptcy,  676 ; 
costs  in  bankruptcy  ordered  to  abide  event  of  action,  676 ;  where 
creditor  does  not  recover  full  amount  sworn  to  in  affidavit  in  Bank- 
rupt Court,  677 ;  reasonable  or  probable  cause  for  making  affidavit 
in  Bankrupt  Court,  677, 1301 ;  plaintiff  can  issue  execution  only  for 
excess  over  defendant's  coats,  677;  how  defendant's  costs  calcu- 
lated, 677 ;  how  and  when  applied  for,  677;  affidavit  in  Bankrupt 
Court  should  be  for  balance  after  allowing  set-ofi*,  678. 

actions  against  assignees,  678;  assignees  need  not  be  described  as 
such,  678 ;  assignees  cannot  be  sued  unless  adopted  contract,  678 ; 
adopting  lease  or  agreement  to  huj  an  estate,  678 ;  cannot  be  sued 
for  a  dividend,  678;  action  against  official  assignee  may  be  set 
aside,  678 ;  assignee  may,  with  leave  of  Bankrupt  Court,  defend 
any  action  and  have  coats,  678 ;  action  against  assignees  for  any- 
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thing  done  in  ponwuce  of  the  set  most  be  hronght  withio  tlixw 
moQtht,  679 ;  notice  to  dispate  act  of  bankniptey,  679. 

actions  agiinst  haokrupt,  679 ;  no  execotion  ^^ood  agtinst  benknipt 
nnles  aeisure  and  aale  taken  |>Uce  before  filing  of  petition  foradjn- 
dication,  679;  nor  good  if  notice  of  act  of  bankraptcj  giten,  679; 
bankrupt  cannot  be  held  to  bail  after  certificate  or  daring  protec- 
tion, 679;  what  debts  are  barrsd  by  the  certificate,  680;  form  of 
plea  of  bankruptcy,  680;  where  no  certificate  obtained  faankmpt 
may  be  aoed  as  nsual,  680 ;  creditors,  after  proving  debt,  are  jndg* 
ment  creditors,  and  on  presenting  certificate  of  bankruptcy  eofut 
may  issue  execution,  680 ;  if  banarupt  taken  in  execution  is  not 
discharged  till  a  year,  681 ;  where  one  of  seven!  defendants  pleads 
bankruptcy,  plaintiff  should  enter  no&proM^w,  681;  when  Dank- 
rnpt  is  privileged  from  atrest,  779 ;  when  Scotch  bankrupt  is  pri- 
▼ileged,  781 ;  when  Irish  bankrupt,  781 ;  foreign  bankmpt,  781. 

election  of  remedy  by  creditor,  681 ;  if  action  brought,  must  be 
relinquished  before  proTing  debt,  681 ;  but  bankrupt  not  entitled 
to  costs,  681 ;  if  bankruptcy  annulled,  action  may  proceed  and  de- 
fendant may  be  arrested  de  novo,  682 ;  proving  for  part  of  dcfaa, 
682. 

bankruptcy  occuiring  during  action,  686;  of  phuntiff,  686;  of  d»> 
fendant,  686 ;  pending  execution,  670. 

warrant  of  attorney  given  by  bankrupt,  1009 ;  filing  of,  1010 ;  signing 
judgment,  1010;  settina  aside,  1018;  co^ovit,  1021;  eonseatto 
judge's  order  to  sign  juagment,  1026;  filing  of,  1025, 

BAR: 
trial  at,  320;  fee  '*  Trial  at  Bar." 

BABON  AND  FEMB,  642 :  ase  «<  Husband  and  Wife.'* 

BARRISTER:  tee  *' Coonsel." 

BATTERY :  see  **  Assault" 

BEGIN  AT  TRIAL : 
right  to,  330;  Me  "Trial  at  Niai  Prios." 

BERWICK-UPON-TWEED : 
jurisdiction  of  courts  over,  2;  direction  of  writ  to,  664. 

BETTER  PARTICULARS: 
of  demand,  &c  order  for,  151, 1292,  1296. 

••BEYOND  SEAS:" 
meaning  of,  67,  61, 1289. 

BILL  OF  COSTS,  1249 :  see  ••  Atomeys." 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES: 
form  of  counts  upon,  132;  pleas  to  actions  on,  179;  form  of  parti- 
culars in  the  action  on  a  bill  of  exchange  with  money  counts,  149; 
interest  recoverable  as  damages  in  actions,  361;  affidavit  of  debt 
in  order  to  hold  to  bail,  768 ;  staying  proceedings  on  psnnent  of 
debt  and  costs  in  action  on,  1042 ;  action  on  lost  billa,  999;  action 
on  destroyed  bills,  999. 
actions  on,  under  18  &  19  Vict  o.  67,  996;  msy  be  by  writ  in 
sfiecial  form,  996;  plaintiff,  on  filing  affidavit  of  service,  &c,  may 
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sign  final  iadgment,  996;  amoant  for  whioh  jadgment  may  be 
■igned,  996;  within  what  period  action  to  be  brought,  996;  form 
of  wht  of  sammona  and  indorsements,  997 ;  defendant  applving 
within  twelfe  days  from  serrice  to  appear,  998;  and  defend,  9^ ; 
or  to  stay  proceedings  till  security  gifen  for  cost^  999,  1304 ; 
signing  judgment,  999;  what  costs  allowed,  999;  form  of  judg- 
ment, 999;  after  judgment,  court  may,  under  special  circum- 
stances, set  it  aside,  999. 

BILL  OF  EXCEPTIONS : 

where  it  lies,  349;  not  for  non- direction,  350;  when  and  bow  ten- 
dered, 349 ;  bow  framed  and  settled,  349 ;  sealing  of,  where  judge 
dies  before,  349;  remedy  against  judge  for  refusing  to  seal,  349; 
proceedings  atter  completion  of,  350;  form  of  bill  of  exceptions, 
351 ;  judgment  on,  350 ;  costs  on,  351 ;  moTing  for  new  trial  after, 
349 ;  bill  of  exceptions  inapplicable  to  trial  before  shenif,  423 ; 
none  on  trial  of  feigned  issues,  438. 

BILL  OF  SALE : 
▼oid  as  against  creditors,  &c,  unless  filed,  &c,  1299. 

BISHOP: 
is  ecclesiastical  aheriflP,  693 ;  ezeentors  must  return  writ  of  tequulran 
/ados,  em. 

BODY: 

rule  to  bring  in,  806 ;  tes  **  Arrest" 

BOND,  see  "Bail  Boml,"  "Replefin:" 
affidayit  to  huld  to  bail  on,  767 ;  mode  of  declaring  on,  where  bond 
within  8  &  9  Will.  3,  c.  11,  1034;  staying  proceedings  on  payment 
of  penalty  of,  Ac,  1042;  damages  in  action  on,  360;  writ  of 
inquiry,  Ac  in  action  on,  under  8  &  9  Will.  3,  c.  11^  1034 ; 
what  bonds  within  that  act,  1036;  execntion  on,  1038 ;  kl/bl  on 
judgment  on  further  breaches,  1037 ;  form  of  condition  in  bond 

Jifen  as  security  for  costs,  869 ;  table  of  stamp  dutiee  on  b<mds, 
005. 

BBBACHE8 : 
suggestion,  &c.  of,  in  action  on  bond,  1035. 
particulars  of,  in  ejectment,  945;   in  action  for  infringement  of 
patent,  150. 

BREACH  OF  PROMISE  OF  MAREIAOE : 
form  of  count  on,  132. 

BBEAKINQ  OPEN  DOOBS: 
to  execute  writ  of  habert/acuu^  961 ;  to  execute  writs  of  execution 
generally,  671. 

BBIEF : 
the,  3i9;  at  Nisi  Prios.  form  of,  819 ;  indorsement,  319;  on  trial 
before  sheritf ,  489 ;  what  coets  are  to  be  allowed,  488 

BURDEN  OF  PROOF : 
at  trial,  rules  for  ascertaining,  330. 

BUSINESS  OF  THE  COURTS,  &c. : 
Uble  of,  18. 
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CANALS  TRAFFIC  ACT : 
17  &  18  Vict.  c.  31,  as  to,  1212. 

CANDIDATES : 
at  elections,  not  prinleged  from  being  held  to  biiil,  778. 

CAPIAS,  WRIT  OF: 
to  hold  to  bail,  statute  permitting  it  to  be  iasned,  762.  771 ;  in  what 
cases  and  when  issued,  762 ;  form  of  capias,  772 ;  form  pres^bed 
must  be  followed,  772 ;  concnrrent  writ,  773 ;  requisites  of  capias, 
773;  how  sued  out,  773;  direction  of  writ,  773;  the  parties' 
names,  774 ;  discharge  of  defendant  arrested  bj  wrong  name,  774 : 
defendant  signing  bail-bond  bj,  a  wairer  of  irregularity,  774; 
action  against  sheriff  for  arrest  in,  774 ;  sheriff  not  bound  to  exo 
cute  process  where  defendant  wrongW  described,  774 ;  number  of 
parties,  774 ;  addition  and  place  of  abode  of  parties,  775 ;  form  of 
action,  775 ;  return  of  capias,  775 ;  date  and  teste,  772 ;  defeeta 
in,  how  and  when  taken  aidyantage  of,  776 ;  when  eured  bj  defen- 
dant putting  in  bail,  &c.,  776 ;  amendment  of^  776 ;  arrest  on, 
776 ;  fee  "Arrest  on  Writ  of  Capias." 

CAPIAS  AD  SATISFACIENDUM  s 
writ  of,  what  it  is,  695 ;  against  whom  and  when  it  lies,  595  \  where 
it  lies,  595 ;  against  bail,  b^ ;  infants,  595 ;  feme  ooTerts,  59^  ; 
members  of  royal  family,  ambassadors,  &4^,  595 ;  where  it  does 
not  lie,  59d ;  peer  or  member  of  Parliament,  595 ;  corporators,  &c., 
595;  ambassadors,  &c.,  595;  seamen  or  soldiers,  5^-^  exeea- 
tors,  &c.,  595;  bankrupts,  595;  insolrents,  593;  dvbt  re- 
co?ered  mnst  be  aboTe  20t,  596 ;  exception  in  case  of  frtad, 
&C.  by  order  of  judge,  596 ;  discharge  of  persons  taken  under 
ca.  so.,  when  it  does  not  lie,  596;  how  arrest  made,  596 ;  showing 
warrant,  596 ;  how  far  presence  of  officer  necessary,  596 ;  taking 
defendant  to  prison,  596 ;  discharge  from  custody  after  arrest,  597 ; 
detainer  where  defendant  in  prison,  597 ;  sheriff'no  right  to  receive 
debt  and  costs,  697 ;  .attorney  on  record  has,  597  $  attorney  may 
sire  order  for  discharge,  597;  when  such  discharge  a  sati^aetion 
for  the  debt,  &c.,  597 ;  discbarge  of  defendant  wnen  improperly 
arrested,  597;  search  for  otlier  writs  before  discharge,  597; 
detaining  party  illegally  arrested,  597 ;  escape,  598 ;  definition 
of,  598;  no  escape,  if  custody  not  lawful,  598 ;  when  defendant  may 
be  retaken,  and  effect  of,  598 ;  remedy  for  escape,  598 ;  measnre  of 
damages  in  action  for,  598;  sheriff  has  no  remedy  for  eonseqoenca 
of  voluntary  escape,  598 ;  plaintiff  may  proceed  against  defendant 
instead  of  gaoler,  598 ;  when  and  how  the  writ  of  ca.  as  is  re- 
turned, 599  ;  what  return  should  be  made,  599 ;  false  return,  599 ; 
form  of  ca.  ta.  on  a  judgment  for  plaintiff,  599;  form  of  ca,  ml  on 
a  judgment  for  defendant,  600 ;  form  of  eo.  to.  on  a  rule  for  pay- 
ment of  money,  600 ;  form  of  ca.  so.  on  a  rule  for  payment  of  money 
and  costs,  601 ;  form  of  ca.  §a.  on  a  rule  fbr  payment  of  costs  only. 
601 ;  form  of  ca.  sa.  on  a  judgment  of  an  inferior  court  remot^ 
into  one  of  the  superior  courts,  602 ;  form  of  ca.  sa^  on  a  role  or 
order  of  an  inferior  court  for  payment  of  money  removed  into  one 
of  the  superior  courts,  603  (  form  of  ca.  aa.  on  a  rule  or  order  of  an 
inferior  court  for  payment  of  money  and  costs,  remored  into  one 
of  the  superior  courts,  603 ;    pounciage  and  expenses,  607 ;  ast 
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CAPIAS  AD  SATISFACIENDUM— eoiKmiMci. 

"  Ezecation;"  ezecation  of  the  writ,  how  fiur  a  diieharge  of  jadg- 

ment,  568. 
capias  ad  tatu^aeUndum  to  proceed  to  outUwiy,  1070. 
capiat  ad  taiis/aciendum  to  fix  bail,  841. 

CAPIAS  UTLAGATQM,  1072. 

CAPIAS  IN  WITHEBNAM,  980. 

CAEKIER : 
action  again' t,  effect  of  plea  of  non  asittmptit  in,  178;  effect  of  plea 
of  not  guilty  in,  181;   plea  in  abatement  for  nonjoinder  not 
allowed  in,  879. 

CASSETUR  BREVE,  853: 
no  lea?e  neceseanr,  853 ;  form  of  entry  on  roll  of  castetur  breve^  854 ; 
docket  paper,  8o4 ;  quashing  proceedinga  in  error,  551. 

CAUSE  LIST: 
at  Niai  Frina,  323. 

CAUSE  OP  ACTION : 
joinder  of  acTera),  136;  what  is  meant  by  the  aame  eanae  of  action, 
138, 139 ;  place  where  a  cause  of  action  arises,  107,  459. 

CERTIFICATE :  stamped,  1231 ;  gee  "  Attomeya." 
bankrupt's  certiticate,  effect  of,  680  ;  see  "  Bankrupts." 

CERTIFICATE  OF  JUDGE : 
after  Terdict  as  to  costs  of  special  jury,  363 ;  costs  caanot  be  appor- 
tioned, 364;  certificate  must  be  obtained  immediately  after  trial, 
364;  ofjudge,  for  speedy  execution,  364;  when  to  apply,  364, 365;  is 
in  discretion  of  the  judge,  365 ;  certificate  for  stay  of  execution,  366 ; 
terms  imposed,  366 ;  as  to  refusal  to  admit  documents,  366 ;  for 
costs  under  County  Courts  Acts,  366 ;  where  setend  defendants, 
368 ;  where  several  counts,  &c.  are  one  cause  of  action,  369 ;  in 
actions  under  20/.,  369;  in  actions  against  bankrupt,  369;  by 
aheriff  to  stay  judgment,  &c.  on  execution  of  writ  of  trial,  424 ; 
of  judge  as  to  costs,  where  Terdict  under  40s.,  367,  368 ;  in  patent 
cases,  370 ;  in  actions  against  constables,  370. 
of  tipstalf,  &c.  on  render,  839. 

CERTIORARI : 

to  remove  record  into  court  when  mtl  tiel  record  is  pleaded,  895 ; 
form  of  writ  of  certiorari  by  Queen's  Bench  to  Common  Pleas  or 
Exchequer,  895 ;  form  of  certiorari  by  superior  court  to  inferior 
court,  895. 

to  remove  a  cause  from  inferior  court,  1186;  see  "  Removal  ;*'  upon 
nul  tiel  record  pleaded,  825 ;  to  remove  cause  to  have  execution, 
1195 ;  time  for  declaring  after  removal  by,  1118 ;  to  remove  plaint 
in  replevin  into  superior  court,  982. 

CHALLENGE : 
of  jurors,  326,  327;  9ee  '<  Jurors." 

CHAMBERS : 
attendance  of  judges  at,  20 ;  jurisdiction  of  judge  at,  21 ;  table  of  fees 
to  be  taken  at,  50;  ate  **  Summons  and  Order;"  rule  nm  to  show 
cause  at,  1093. 
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CHANCERY: 
obtaining  prodnotioii  of  lolli  of,  at  trial,  900 ;  ebaoeerj  praeetdisfs 
on  common  law  side  of  oonrt  of,  1215. 

CHANGE: 
of  attorney,  1247  *,  of  bail,  822 ;  of  venae,  873,  tee  **  Yenite,  dtufe 
of." 

CHANNEL  ISLANDS : 
jorifldietion  of  common  law  courts  over,  2, 1290.* 

CHAPEL : 
aertice  of  ejectment  on  holders  of,  938. 

CHARACTER: 
of  party  to  suit,  not  in  issne  nnless  specially  denied,  178 ;  atatesMnt 
of,  in  writ  of  eapiu,  775;  statement  of,  in  affidavit,  1119. 

CHARGING  PRISONER: 
with  declaration,  720 ;  cbaiging  him  in  execution,  721 ;  with  proceah 
718. 

CHATTEL : 
execution  in  detinne  for  reton  of,  604;  for  delivery  of  in  ictioA  for 
not  delivering  goods  bargained  and  sold,  1299. 

CHIEF  JUSTICE: 
teste  of  writ  in  name  of,  88. 

CHRISTMAS : 
days  at,  how  connted  in  proceedings,  38,  39. 

CHURCHWARDENS: 
service  of  ejectment  on,  937. 

CINQUE  PORTS : 
direction  of  writs  to,  564. 

CIRCUITS : 
when  held,  26 ;  table  of  assise  towns,  27  ;  power  of  judge  on,  28. 

CLERGYMEN : 
privilege  from  arrest,  785 ;  exempted  f^om  serving  as  jurors,  238 ; 
actions  against,  693 ;  execution  against,  693;  wnt  to  sheriff  mact 
first  be  issued  and  returned  null&  oona,  693 ;  writ  to  bishop,  6^ ; 
form  of  Ji,  fa,  de  bonis  eeeletiastieit,  693 ;  how  sned  oqt,  ^ ; 
effect  of  sequestration,  694;  form  of  8equestrarifacieu,6&ii  how 
obtained,  695 ;  effect  of  death  of  bishop  od  writs  of  seqaastntion, 
695 ;  execution  creditor  entitled  to  |>rofits,  but  incumbent  cannot 
be  turned  out,  695 ;  bishop's  authority  ceases  when  writ  is  re- 
turned, 696;  court  ordering  bishop  to  certify  wbs^  he  has  done 
under  the  writ,  696 ;  court  may  refer  to  master  as  to  propriety  of 
bishop's  deductions,  696 ;  setting  aside  sequestration,  G96 ;  assig- 
nees of  insolvent  clergymen  may  obtain  sequestration,  696 ;  power 
of  the  sequestrator  over  the  benefice,  697. 

CLERK,  tes  *•  Attorney,"  "Clergymen,"  '* Corporation,"    "Cwin- 

sel,"  "Judges'  clerk." 

CLERK  OF  ASSIZE,  ETC. : 
on  circuit,  fees  of,  37  L 
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COGNIZANCE : 
in  nplem,  986. 

COGNOVIT,  1020 : 

when  given,  1020 ;  is  an  expren  confeaeion  of  debt,  1020 ;  what  it 
Btipolates,  1020 ;  defeasanee,  1021 ;  at  what  stage  of  eaose  given, 
1021  ]  form  of  oognovit,  1021 ;  no  stamp  necessarj,  1022 ;  unless 
contains  agreement,  1022;  attestation  and  filing,  1022;  judgment, 
when  to  be  signed,  1022 ;  appearance  must  be  first  entered,  1023  j 
no  declaration  need  be  filed  or  delivered,  1023 ;  execution  upon, 
1023;  when  cognovit  will  be  set  aside,  1028. 

COLONIES : 
when  witness  resident  there,  a  mandamui  to  the  court  may  iasne  to 
examine  him,  279 ;  or  a  eommimon  to  a  private  individnal,  270, 
272. 

COMMENCEMENT: 

of  actions,  bow,  82;  prodaotion  of  renewed  writ  sufficient  evidence 
of,  102 ;  when  plaintiff  amends  after  plea  of  abatement  of  nonjoin- 
der, what  is  date  as  to  new  parties,  881 ;  commencement  of  plead- 
ings, form  of,  129,  176. 

COMMISSION: 
day  at  assizes  when  cause  must  be  entered  for  trial,  318 ;  subpoena 
ie(|uiring  witness  to  attend  on,  258 ;  costs  of  witnesses  before  com- 
mission  day,  487. 

COMMISSION  FOR  EXAMINING  WITNESSES : 
when  and  how  obtained,  270,  272;  see  **  Witness." 

COMMISSIONERS  FOR  TAKING  AFFIDAVITS: 

who  are,  45,  46;  their  authority  should  be  stated  in  jurat,  1124. 

COMMISSIONERS  FOB  TAKING  BAIL,  46,  829. 

COMMISSIONERS  OF  ADMIRALTY : 
service  of  process  on,  100. 

COMMirriTUR  PIECB,  723  : 
form  of,  728. 

COMMON  COUNTS : 
in  a  deolaration  or  contract,  forms  of,  131 ;  if  stated  under  one  alle- 

Jation  constitute  only  one  count,  140  ;  form  of  particulars  on,  144, 
48, 149 ;  pleas  to  indebitatus  counts,  179. 
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COMMON  INFORMER:  see  " Penal  AiCtions. 

COMMON  JURY : 
how  summoned,  240. 

COMMON  LAW  PROCEDURE  ACTS,  1852  &  1854 : 
see  various  titles  of  Index,  also  separate  table  of  sections  of  these 
acts. 

COMMON,  RIGHT  OF: 
plea  of,  to  action  for  trespass,  178. 
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COMMOK  PLEAS : 
oommoD  jarisdiction  of  eonrt,  8 ;  peeolitr  or  eidiinre  janadictioii, 
11 ;  priTilege  of  Mijeants  in,  14,  n. ;  table  of  bosinett  in,  18 ; 
jaritaiotioii  OTer  zwlway  and  canal  companies,  1211. 

COMPAJmSS :  .      „ 

joint  stock,  service  of  writ  of  summons  on,  99 ;  9eg  '*  Coipontioos. ' 
when  judgment  a  charge  on  stock,  &c.  in,  519. 

COMPELLING : 
discoTerr,  289 ;  «m  **  BiscoTery  ;*'  plaintiff  to  proceed  to  trial,  310. 
tM*']^orciogonTriaL" 

COMPOUNDING  PENAL  ACTIONS,  867 ;. 
when  leave  not  given  unless  notice  to  solicitor  of  Treaaorj,  8^7 : 
when  application  to  be  made,  858 ;  costs  on,  858. 

COMPROMISE : 
bj  client  to  prejudice  of  attorney,  504, 1261. 

COMPUTATION  OP  TIME : 
generally,  38. 

COMPUTE: 
rule  to,  abolished,  1029;  tee  **  Beferenoe  to  Master." 

CONCLUSION  : 
of  declaration,  129 ;  of  plea,  173. 

CONCUBRENT  WRITS: 
of  summons,  101 ;  of  execution,  568 ;  of  capias  to  hold  to  bail,  773. 

CONDITIONAL : 
rule  or  order  as  to  costs,  1103, 1104. 

CONDITION  PRECEDENT : 
general  averment  of,  in  declaration,  121 ;  should  be  stated  in  affida- 
vit to  hold  to  baU,  766. 

CONFESSING  : 
a  defence  of  matter  arising  after  action  brouj^ht,  203 ;  error,  551 : 

irregularity  in  proceedings,  1053;   confessing  judgment,  1030; 

implied  confession  of  action,  1020;  confession  of  action  after  t 

plea  otplene  admmittratfil,  661. 
confessing  action  in  ejectment,  946;  notice  of  the  confession,  917; 

form  of  judgment  when  action  ia  confessed,  947 ;  eonfeasion  by  ooe 

of  several  defendants,  947. 

CONFESSION  AND  AVOIDANCE: 
matters  in,  to  be  pleaded  specially,  179. 

CONSIDERATION : 
for  promise  put  in  issue  by  non  osnnipfd,  178 ;  plaintiff's  non-per- 
formance of,  to  be  pleaded  specially,  179. 

CONSOLIDATING  ACTIONS,  870: 
in  what  cases,  870 ;  the  rule,  effect  of,  870 ;  when  opened,  870;  it 
what  time  applied  for,  871 ;  how  applied  for,  871 ;  application  for 
leave  to  sign  judgment  in  actions  not  tried,  871 ;  costs  on  paymeot 
into  court,  8/1. 


INDBX. 

CONSPIRACY: 

when  attorney  guiltj  of,  aometimes  strnck  off  th«  roll,  Ao.,  1266. 

CONSTABLE,  HIGH: 
tirooeedings  bj  and  a^iainst,  in  aetlonfl  agiimt  hnndredon,  699; 
exempt  from  being  joror,  238. 

CONSTABLES : 

actions  against,  generally,  711 ;  limitation  of  action,  711 ;  demand 
of  warrant,  711 ;  form  of  demand  of  penual  and  copy  of  warrant, 
712;  when  unnecessary,  712;  notice  of  action,  711 ;  pleadings, 
712;  venue,  712;  costs,  712;  certificate  for,  712. 

against  special  constables,  parish  constables,  police,  &c,  713 ;  special 
constables,  713;  parish  constables,  714;  oonnty  police  constable, 
713;  borough  constables,  714;  constables,  &c.  under  stat  7  &  8 
Geo.  4,  c  29, 30,  713 ;  metropolitan  police,  713. 

CONStJL,  BRITISH : 
may  administer  oaths,  &c.  abroad,  1128. 

CONTINGENT  DAMAGES,  &c : 
assessment  of,  900;  in  aotion  for  goods,  1296, 1299. 

CONTINUANCE : 
notice  of  trial  by,  218;  of  trial  before  sheriffs  by,  422;  notice  of 

inquiry  by,  218. 
eontinuauce,  plea  of  jwts  dbrrewi,  886 ;  see  'Tlea  puii,"  &c 

CONTINUANCES : 
entry  of,  on  the  issue  abolished,  210. 

CONTRACT: 
evidence  as  to,  under  general  issue,  178;  see  **Plea." 

CONTRACTIONS : 
in  christian  names  of  defendants,  84,  764, 774. 

CONUSANCE : 
elaim  of,  872 ;  in  what  cases,  872 ;  how  claim  is  made,  872. 

CONVICTION: 
party  convicted  of  crime  and  persons  attainted  cannot  be  jurors,  238 ; 
may  be  witness,  250;  if  attorney,  is  struck  off  the  roll,  1264. 

COPARCENER:  see  "  Joint  Tenant,"  "Partners." 

COPIES  OF  DOCUMENTS : 
examined  copies,  299 ;  oflSce  copies,  300 ;  set  '*  Inspection,"  notice 
on  opposite  party  to  admit  documents,  see  "Admission ;"  costs 
of  copies  of  aocuments  accompanying  brief,  488. 

COPTHOLD : 
court  rolls,  inspection  of,  284 ;  extending  of  copyhold  lands  by  ehgitj 
686. 

CORNWALL : 
execution  on  judgments  in  Stannary  Courts,  660. 

CORONER : 
diieotion  of  precept  to,  326 ;  direction  of  writs  of  execution  to,  664 
direction  of  attachment  to,  1138. 
»  c3 
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COBPORATION  BOOKS : 
iospection  of,  285. 

CORPORATIONS: 

and  qoasi  corporatioiia  graenllT,  735 ;  as  to  proceedings  under  the 
Winding-up  Acts,  tee  "Winding-np  Act;**  cotpoiatioiM  id 
general,  736;  proceedings  bj  corporatious,  735;  prooeedings 
against  corporations,  736;  general  rule  as  to  liability  of,  739; 
exceptions  thereto,  736,  1302 ;  writ  against,  736 ;  semee  of  writ 
of  sommons  upon,  99,  736 ;  serrice  of  ejectment  upon,  938 ;  mast 
defend  by  attorney,  736,  1302;  execution,  736;  attachment  does 
not  lie  against,  li33.  * 

Companies  registered  under  7  &  8  Vict  c.  110,  737;  enactments  ef 
tbe  statute  as  to  incorporation,  737 ;  contracts,  ftc  of,  737 ;  pro> 
ceedings  by,  738;  proceedings  acainst,  and  execution,  738 ;  execu- 
tion against  company  and  aharenoldera,  739;  how  obtained,  739 ; 
limitation  of  time  for,  as  against  shareholder,  739 ;  remedy  af 
shareholder  against  company,  740 ;  execution  may  be  obtained  on 
motion  or  summons  without  any  suggestion,  or  adre  facias^  741 ; 
notice  to  party  sought  to  be  charged,  741 ;  serrice  of  notice,  741 ; 
form  of  notice,  742 ;  form  of  affidavit  used  on  the  application  fer 
leave  to  issue  execution,  742 ;  when  sections  as  to  execution  apply, 
739,  740;  due  diligence  must  be  used  to  obtain  satisfaction  Erou 
assets  of  company,  739;  evidence  of  being  shareholder,  739;  prac- 
tical directions  as  to  obtaining  execution  or  fctre  fadat  against 
shareholder,  741 ;  shareholder  liable  until  transfer  of  shares 
returned,  &c.,  739 ;  actions  for  calls,  738 ;  form  of  declaratuHi, 
738 ;  cannot  be  maintained  before  complete  re^ntion,  738. 

companies  under  the  Companies  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  16,  743 ;  to  what  companies  act  applies,  743 ;  bow  eon- 
pany  sues,  743;  action  for  calls,  743;  interest  payable  thereon, 
743 ;  but  separate  count  not  necessary,  744 ;  dedantion  in  action 
lor,  744 ;  plea  to  action  for  calls,  744 ;  set-off  not  proper  plea, 
745 ;  trial  of  action  for  calls,  745 ;  what  requires  to  be  proved, 
745 ;  where  company  are  defendants,  745 ;  notice  of  action  m  some 
cases  necessary,  745 ;  where  notice  isrery  voluminous,  746 ;  serving 
writ  of  summons  on  company,  746 ;  company  tendering  amenda  in 
actions  of  trespass,  &c.,  746;  execution  against  company  and 
ahareholden,  746, 747 ;  definition  of  shareholders,  747,  n.;  n^ster 
of  shareholders,  747,  n. ;  execution  against  shareholden  to  the 
extent  of  shares  not  paid  up,  747 ;  not  to  issue  without  order, 
747 ;  tart  facias  the  proper  remedv,  747 ;  suggestion  not  a  proper 
remedy,  747;  execution  a^nst  shareholders  after  elegit  against 
company,  747 ;  how  to  obtain  leave  to  issue  act.  fa.  748;  service 
of  notice  to  shareholder,  748 ;  affidavits  for  obtaining  $cLfa.  74S ; 
form  of  9ci.  fa.^  749 ;  tcL  fa.  traversable,  748 ;  what  cannot  b« 
pleaded  to  the  act.  fa.,  748. 

banking  companies  incorporated  under  7  &  6  Yict  c.  113,  749: 
enactments  of  the  statute,  749,  et  $tq. ;  banking  company  not  to 
consist  of  more  than  six  pereons  unless  under  statute,  750 ;  may 
be  incorporated  by  letten  patent,  750 ;  shareholden  to  continue 
liable  notwithstanding  incorporation,  750 ;  actions  between  com- 
pany and  individual  memben  of  it,  750 ;  actions  against  company 
and  service  of  writs  upon,  750;  judgment  against  company,  750; 
execution  against  company,  750;  against  shareholder,  751,  1304: 
limitation  of  liability  of  shareholden,  750;  may  issue  by  leave  of 
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court,  &c.,  without  sag^estion  ortd/a,,  751,  1304;  reimbone- 
ment  of  shareholder  against  whom  execution  issued,  751;  actions 
against  banking  companies  under  7  Geo.  4,  c.  46,  752 ;  execution 
against  compan^^and  shareholder,  752 ;  against  former  shareholder, 
753;  rule  nisi  tor  act.  fa,^  754  ;  showing  cause  against  the  rule, 
754;  9cL  fa.  granted,  754 ;  declaration  in  «ci.  fa.^  755 ;  plea  to 
•d,  Ja.,^  755. 

suing  and  being  sued  generallj  by  public  officer,  755 ;  banking  com- 
panies, 755;  other  public  bodies,  756. 

companies  established  by  letters  patent  under  7  Will.  4  &  1  Vict, 
c.  73,  757 ;  may  sue,  &c.  in  name  of  public  officer,  757 ;  action 
not  to  abate  by  his  death,  remoTal,  or  bankruptcy,  757 ;  service 
upon  company,  757 ;  execution  against  company  and  shareholders, 
757. 

companies  under  the  Joint  Stock  Companies  Act,  1856,  1301 ;  how 
summons,  notice,  &c.  senred  on  company,  1301. 

Limited  Liability  Companies  Act,  758 ;  repealed  by  Joint  Stock  Com- 
panies Act,  1856, 1301. 

winding-up  of  companies,  759 ;  fee  "  Winding-up." 

COSTS : 

attorney's  bill  of,  1249 ;  see  '*  Attorneys." 

of  the  day  for  not  proceeding  to  trial,  313;  see  *'  Trial,  forcing  on." 

of  particular  actions  by  and  against  particular  persons,  and  in  parti- 
cular proceedings,  &c.,  #ee  the  respectiye  titles  throughout  the 
Index. 

generally,  447 ;  on  verdict  for  plaintiff,  447 ;  in  general,  447 ;  statute 
of  Gloucester,  447,  448. 

for  less  than  40s.,  448 ;  statutes  as  to,  448;  to  what  cases  43  Eliz. 
c  6,  extends,  448  to  450 ;  where  it  does  not  apply,  449,  450 ;  the 
certificate,  367 ;  to  what  cases  3  &  4  Yict  c.  64,  ss.  2,  3,  extends, 
449,  451 ;  where  cause  referred,  451 ;  what  a  recovery  within  the 
act,  451 ;  where  several  issues,  471 ;  the  certificate,  368 ;  personal 
malice,  what  is  within  statute,  451 ;  to  what  cases  21  Jac.  1,  o.  16, 
8.  6,  extends,  448 ;  general  effect  of  statutes  as  to,  449 ;  in  case 
for  slanderous  words,  449;  trespass  and  case,  verdict  under  40s., 
450 ;  other  personal  actions,  450. 

costs  in  actions  on  judgments,  452;  in  what  cases,  452;  how 
application  for  costs  under  43  Geo.  3,  c.  46,  s.  4,  made,  453. 

costs  in  action  after  filing  affidavit  in  bankruptcy,  676,  1301. 

costs  in  action  for  infringement  of  patent,  453 ;  judge  certifying 
for,  454. 

coats  in  debt  for  not  setting  out  tithes,  454. 

costs  when  defendant  previously  arrested  and  held  to  bail  for  too 
much,  761,  n. 

coats  in  actions  by  paupers,  633 ;  Me  **  Paupers." 

coats  in  actions  on  statutes  for  penalties,  455 ;  compounding  penal 
actions,  455 

coats  in  actions  as  affected  by  County  Courts  Acts,  455, 1297;  statutes 
as  to,  455 ;  plaintiff  obttiining  onier  for  costs,  456 ;  result  of  the 
enactments,  456 ;  where  plaintiff  dwells  twenty  miles  distant,  457; 
what  actions  cannot  be  brought  in  the  County  Courts,  457^  1298 ; 
what  actions  may  be  brought  in  the  County  Courts,  458 ;  where 
is  the  dwelling  or  residence  of  the  defendant,  459, 1298  ;  appU* 
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cation  to  the  judge  for  oertifioate  as  to  costs,  460 ;  London  Sbvifi 
Court  Act,  460. 

two  scales  of  taxation,  yerdict  for  less  than  20^  461, 1298;  direo- 
tions  to  taxing  masters,  461 ;  effect  of,  462^  in  wluit  cases  lower 
scale  applies,  462 ;  oertificale  of  jadge  as  to  costs,  463. 

staying  proceedings  in  actions  for  40«.  and  less,  463 ;  when  rsfasad, 
464. 

double  ahd  treble  costs,  464;  costs  between  attorney  and  client,  464; 
what  statutes  give  this  kind  of  costs,  465. 

defendant's  right  to  costs  goDCFally,  466 ;  in  what  circumstances,  466, 
467 ;  where  there  are  several  defendants,  467 ;  how  the  costs  esti- 
mated, 468;  defending  by  one  attomej,  468;  when  separate  attor- 
neys, taxation  need  not  bie  of  all  the  bills  of  costs  at  the  same  time, 
468 ;  where,  after  a  plea  in  abatement  and  amendment,  others  are 
found  jointly  liable,  original  defendant  entitled  to  costs,  469. 

general  costs  of  the  cause,  469 ;  what  are,  470 ;  costs  of  the  trial  may 
be  allowed  to  the  opposite  party,  470. 

costs  of  issues,  470;  pleading  double,  470 ;  where  there  are  issues  of 
law  as  well  as  issues  of  fa^  472 ;  issues  of  fact  on  arrest  of  judg- 
ment, 472 ;  when  seyeral  counts  on  same  cause  of  action,  and  pleas 
on  same  pounds  of  defence,  &c.,  472^  473. 

costs  of  divisible  issues,  473 ;  what  pleadings  are  distributable,  474 ; 
issues  raised  by  pleas  in  confession  and  avoidance,  474. 

ooets  of  evidence  applicable  to  several  issues,  47o ;  costs  of  witnesses 
applicable  to  several  issues,  475;  where  evidence  applieable  partly 
to  several  issues,  476. 

ooats  where  there  are  isanes  in  law,  477 ;  eosts  on  demnrrer  hy  sta- 
tute, 477. 

ooats  in  Crown  suits,  477. 

suggestions  on  record  to  give  or  deprive  of  costs,  478;  in  what  oaaes, 
478;  when  application  made,  479 ;  affidavits  on  motion,  479 ;  rule 
absolute.  480. 

taxation  of  costs,  480;  powers  and  duties  of  masters,  480;  notice  of 
taxation,  481 ;  when  necessary,  481 ;  when  no  notice  given  where 
required,  court  will  not  set  aside  judgment,  481 ;  form  of  noiioe  of 
taxation,  481 ;  affidavit  of  increase,  481 ;  form  of  snch  affidavit, 
482;  what  it  must  state,  483;  what  costs  allowed,  483;  ooets  of 
rules,  483;  when  several  defendants,  483 ;  costs  of  proof  after  notice 
to  admit.  484;  consent  to  pay  costs  without  taxation,  484;  costs 
increased  by  venae,  484 ;  costs  of  letter  before  action,  484 ;  eosts  of 
evidence  and  witnesses,  485 ;  costs  of  parties  as  witnesses,  485, 486; 
how  long  costs  of  witness  allowed,  486 ;  subsistence  moner,  487 ; 
expenses  of  witnesses  before  commission  day,  487 ;  costs  or  qnali- 
fying  witnesses  to  give  evidence,  488 ;  costs  of  plans,  maps,  Ac, 
488;  costs  of  agent  attending  trial,  488;  costs  of  attorney,  488; 
costs  of  briefs  of  counsel,  488;  costs  of  drawing  pleadings,  488; 
costs  of  counsel  before  judge  at  chambers,  490 ;  costs  of  cognovits, 
490 ;  the  bill  of  costs,  490 ;  table  of  costs  generallj  allowed  by 
master  on  taxation,  490 ;  review  of  taxation,  500 ;  in  what  cases, 
500 ;  costs  of  tbe  taxation,  501. 

•et-off  of  costs,  501 ;  set-off  of  and  deduction  of  eosts  of  issues,  601 ; 
setting-off  of  costs  and  deducting  interlocutory  costs,  502 ;  whers 
one  defendant  fails  and  anoth<»r  succeeds,  503, 1298;  tho  parties 
must  be  substantially  the  same,  503;  application  for  the  role  toiel' 
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off  costs,  503 ;  setting-off  interlocutory  costs,  504 ;  do  application 

necessary  for  this  purpose,  505. 
costs  in  error  in  the  Exchequer  Chamber,  537 ;  in  the  House  of  Lords, 

548. 
costs  on  trial  before  sheriff,  426;  costs  in  error,  537,  548;  see 

'*  Error ;"  costs  on  trial  of  feigned  issue,  436  ;  costs,  security  for, 

862 ;  see  "  Security  for  Costs ;"  costs  indorsed  on  writ  of  summons, 

88;  taxation  of,  on  payment  of  debt,  &c.  within  four  days,  &c.,  88. 
costs,  entry  of,  in  judgement,  507 ;  costs,  plaintiff's  attorney  liable  for, 

when  plaintiff  fictitious,  1246;  costs  on  award,  taxation  of,  1161 ; 

see  "Arbitration." 

COUNSEL : 
order  of  pre-andience,  14;  how  far  connsel  can  assist  a  party  suing 
&c.  in  person,  34,  35;  maybe  witness  in  the  cause,  250;  attorney 

getting  himself  struck  off  roll  to  become  one,  1268 ;  most  be  dis- 
arred  before  admission  as  an  attorney,  1220;  course  as  to  hearing, 
&c.  at  trial,  338 ;  right  of  speech,  334 ;  course  on  arguing  de- 
murrer, 902;  argument  of,  on  special  Yerdict,  357;  on  error  in 
Exchequer  Chamber,  534 ;  on  error  in  House  of  Lords,  548 ;  on 
motion  for  new  trial,  396;  on  showing  cause  against  rule  nisi,  399 ; 
attending  summons  by,  490;  attending  writ  of  inquiry  by,  1032; 
mles  granted  upon  motion  by,  1089 ;  signature  of,  to  special  case, 
357,  907 ;  signature  of,  to  pleadings  not  required,  176 ;  new  trial 
for  absence,  &c.  of,  384 ;  privilege  of,  from  arrest,  784 ;  exempt 
from  being  jurors,  238;  costs  of  counsel's  briefs,  488;  costs 
allowed  for  ooonsel  on  trial  before  sheriff,  489 ;  counsels  clerks* 
fees,  499. 

COUNTERMAND : 
of  writ  of  execution.  671 ;  of  notice  of  trial,  219 ;  of  trial  before 
sheriff,  422;  the  like  in  trials  at  bar,  321 ;  of  notice  of  inquiry, 
218. 

COUNTY  COUBT : 
jorisdiction  of,  as  affecting  superior  courts,  6;  pririlege  of  attorney 
in,  1239 ;  roll  to  be  sisned  by  attorney  before  practising  in,  1229,  n.; 
what  actions  may  be  orou^t  in,  458 ;  see  "  Costs ;"  proceedings 
in  replerin  in,  981 ;  tee  "  Eeplerin '"  costs  of  action  in  superior 
court  that  might  have  been  brought  m  County  Court,  455 ;  staying 
proceedings  in  respect  of  claim  to  goods  taken  in  execution  under 
process  from,  1044 ;  appeal  from,  1 199 ;  tee  **  Appeal ;"  mandamus 
to,  1209;  see** Mandamus;"  prohibition  to,  1206;  tee  "Prohi- 
bition:" proceedings  in,  1206;  for  outlawry,  1071^  see  "Out- 
lawry. 

COUNTY  PALATINE : 
writ  how  directed  to,  563 ;  how  executed  there,  563 ;  return  of  writs 
fai,  663 ;  Nisi  Prins  record  in,  318 ;  trial  at  bar,  where  renue  laid 
in,  320;  error  from  court  of,  628,  533,  637;  execution  from  and 
into,  563;  removal  of  causes  from  courts  of,  1193, 1197;  amount 
for  which  defendant  may  be  held  to  bail  in,  762 ;  registering  judg- 
ment to  bind  lands  in,  617. 

COURT  ROLLS : 
inspection  of,  284. 


COUBTS,  INFERIOR: 
rsmofal of canaes from,  1188;  tee "RBmovBL** 

COURTS,  SUPERIOR : 
jttrisdicttoii  of,  2,  8 ;  pecnliJir  juriBdiction  of  each  court,  10;  sittii^ 
in  bane  in  term  ana  Taoation,  12, 13 ;  peremptory  paper,  14 ;  iit- 
tinga  in  Bail  Coart,  19 ;  routine  of  boaineas  m  banc,  14 ;  table  of 

faper  dap,  &c,  18 ;  new  trial  motion  paper,  16 ;  new  tnal  pap«-, 
6;  apeciaf  paper,  15;  Crown  paper,  15, 16 ;  ralarged  rolea,  1096: 
pre-audienoe  and  going  throagh  the  bar,  13,  14 ;  wh&t  motioDs 
cannot  be  made  on  last  day  of  term,  1091 ;  exclosire  andienee  of 
aexjeants  in  Common  Pleas  abolished,  14,  n. ;  sittings  in  £x^e> 
qaer  Chamber,  19 ;  sittings  at  Nisi  Prios,  23 ;  sittings  after  tann, 
24 ;  when  uanally  held,  24 ;  who  presides  at,  24;  two  jiu^ea  ait- 
tin^  at  same  time  at  Nisi  Prius,  25 ;  the  ciremta,  26 ;  table  ol 
aaaize  towns,  27 ;  jodge  on  circttit  maj  try  or  make  ordm,  &c  in 
canse  pending  in  another  oonrt,  28 ;  attendanee  of  judgea  at 
chambers,  20. 

COVENANT: 
action  of,  57,  69. 

COVENANT  TO  REPAIR : 
form  of  count  in  declaration  on,  133. 

COVERTURE :  ms  also  "  Husband  and  Wife:" 
plea  of,  most  be  specially  pleaded,  179;  most  be  pleaded  in  penon, 
if  in  abatement,  647 ;  is  issuable  when  pleaded  in  bar,  6^7 ;  form 
of  plea  of  ooTertnre  in  bar,  648 ;  fom  or  plea  of  cowtve  in  abate- 
ment, 648. 

CREDIT : 
need  not  be  giten  in  partienlars  of  demaad,  162 ;  effect  of  dmag  ao, 
152 ;  if  no  credit  giTcn,  no  plea  of  payment  ncceasaiy,  1298L 

CREDITORS: 
warrant  of  attorney  to  defraud,  set  aside,  1018,  A. 

CRIMES  AND  MISDEMEANORS : 
when  attorney  struck  off  roll  for,  1264. 

CRIMINAL  APPEAL,  COURT  OF: 
Bitting  of,  13. 

CRIMINAL  CUSTODY : 
render  in  case  of,  836 ;  proeeedings  against  prisoners  in  oaae  of,  72S ; 
tee  *'  Prisoners,  proceediAgs  against." 

CRIMINAL  PROCEEDINGS : 
staying  proceedings  pending,  1048. 

CRIMINATING  QUESTIONS  j 
to  witness,  &c,  292,  343 ;  see  "  Witness,"  "  DiscoTery." 

CROPS : 
seicure  of,  in  execution,  575. 

CROSS-EXAMINATION : 
of  witness  at  trial,  340. 
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CROWN  OFFICE : 
of  the  Qaeen'a  Bencb,  45. 

CROWN  PAPER,  15. 

CUSTODY:  Me"AiTe8t,"  "Prisoner,"  •* Discharge." 

CUSTOMS  AND  EXCISE : 
officers  of,  exempt  from  being  juron,  238;  actions  against,  714; 
«6e  "  Revenue  Officers." 

i>AMAOB  FEASANT : 

.  replevin  in  case  of,  979 ;  tee  *'  Replevin." 

Dill  AGES : 
generally,  360;  in  actions  on  contract,  360;  where  set-off  pleaded, 
360 ;  in  actions  for  not  delivering  goods,  &o.  1299 ;  in 
detinue,  360;  recovery  of  goods  in  specie,  360;  in  trover, 
861 ;  in  replevin,  987 ;  Me  "  Replevin ;  in  ejectment,  956 ;  in 
actions  for  mesne  profits,  976;  tee  **  Ejectment ;"  m  actions 
against  justices,  &c.,  710;  in  actions  against  revenue  officers,  714; 
interest,  ivben  given  as,  3i51 ;  must  not  be  for  cause  of  action  sub- 
eeqnent  to  suit,  36'i ;  if  verdict  for  defendant,  damages  continsent 
on  plaintiff  enterinK  the  verdict  himself  cannot  be  given,  363; 
when  limited,  361 ;  where  a  penalty,  361 ;  cannot  exceed  damages 
in  declaration,  356,  361 ;  when  increased,  362 ;  time  for  m^iking 
application,  362;  when  reduced,  362;  where  several  defendants, 
363;  where  several  counts,  issues,  &o.,  362 ;  on  a  nonsuit  or  verdict 
for  defendant,  363;  double  and  treble  damages,   362;   oonse- 

?aences  of  omission  by  jury  to  assess,  885 ;  remission  of,  357, 
061;  tee  "Remittitur  damna;"  proof  of,  on  executing;  writ  of 
inquiry,  1033;  staying  proceedings  when  under  40«.,  1046;  what 
damages  cariy  costs,  448,  et  teq.]  tee  ** Costs;"  reference  to 
master,  and  writ  of  inquiry,  to  ascertain  amount  of,  1029, 1030; 
and  tee  "Reference  to  Master,"  '*  Inauiry,  writ  of;"  assessment 
of,  in  debt  on  bond,  1034 ;  new  trial  where  excessive  or  too  small, 
381,  382 ;  setting-off,  against  damages,  &c.  in  cross  action,  602. 

DATE: 
mistake  aa  to,  in  attorney's  bill,  when  not  material,  in  pleadings, 
writs,  iudgments,  rules,  &c ,  «ea  the  several  titles  throughout 
the  inaex. 

DE  NOfo,  TRIAL,  416. 

DEAF  AND  DUMB : 
persons  u  witnesses,  251. 

DEATH : 
of  parties  to  an  action,  1055 ;  enactmenta  of  Common  Law  Pro- 
cedure Act,  1852,  as  to,  1055 ;  in  case  of  one  or  more  plaintiffs  or 
defendants,  1055 ;  in  case  of  sole  plaintiff,  1055 ;  form  of  affi- 
davit to  obtain  leave  for  representative  to  proceed,  1056 ;  death 
of  sole  or  surviving  defendant,  1056;  form  of  suggestion  of  death 
of  one  of  several  plaintiffs,  1057 ;  form  of  suggestion  of  death  of 
one  of  several  defendanta,  1057 ;  form  of  suggestion  of  death 
of  sole  plaintiff,  1057  ;  form  of  notice  retiuiring  representative  of 
defendant  to  appear,  1058 ;  between  verdict  and  jnagment,  1058 ; 
stat.  17  Oar.  2,  c.  8,  and  Common  Law  Procedure  Act,  1852,  aa  to, 
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DEATK-cotUmued. 

'  1068 ;  when  jodgmeDl  to  be  entered,  1058 ;  letTe  to  enter  it  mmte 
^  tunCf  1059 ;  reviving  jadgment  for  execution,  1063 ;  between 
interlocatorT  and  final  judgment,  1059 ;  in  caae  of  sole  plaintiff  <s 
defendant,  1059 ;  form  of  writ  of  revivor  in  sncb  a  case,  1059 ; 
compelling  continuance  or  abandonment  of  action  in  ease  of,  1060; 
form  of  suggestion  of  plaintiff's  default  to  proceed,  1060;  dea& 
after  final  judgment,  1062;  see  "Iteviror;"  of  sole  plaintiff  or 
defendant,  1063 ;  death  of  plaintiff  before  writ  of  execation 
executed,  570 ;  death  of  defendant,  570 ;  after  exectttion,  730 ; 
discbarge  of  defendant  from  custody  when  administration  not 
taken  out  to  plaintiff,  730 ;  where  party  dies  in  exeeation,  570, 
730 ;  death  after  error  brought,  549,  550 ;  death  of  defendant, 
how  far  a  discharge  of  his  bail,  839 ;  before  return  of  ea.  sa.,  839 : 
bow  far  death  affects  co^norit  or  warrant  of  attoraej,  1009; 
how  far  death  revokes  arbitrator's  authoritj,  1150. 

effect  of  death  of  parties  in  ejectment,  949 ;  where  right  of  de> 
ceased  claimant  survives,  950;  form  of  snegestion  of  death  of  sole 
claimant,  950;  where  one  of  several  defendants  dies,  951;  where 
sole  or  all  defendants  die,  951 ;  pending  role  for  new  trial,  397. 

death  of  oflScial  manager  of  a  company  under  Winding-op  Acts, 
759 ;  of  public  officer  of  companv,  752 ;  of  assignees  of  bankrupt, 
675;  of  insolvent,  683;  of  arbitrator,  1145;  of  attorney  in  the 
cause,  1246;  effect  of  on  clerkship,  1221;  see  "  Attorneys. " 

death,  action  Jor  negligently  causing,  limitation  of,  62,  6d2. 

DEBT: 

indorsement  of  on  capias^  778 ;  staying  proceedings  on  pavBent  of, 
1044;  «ee**  Staying  PxY>ceedinir8 ; "  affidavit  of,  to  hold  to  bail, 
763 ;  in  proceedings  against  trader  debtor,  ftc,  676. 

action  of,  declaration  in,  131 ;  pleas,  176. 

on  bond,  tee  "  Bond ; "  postea  on  verdict  for  plaintiff  in,  445. 

DEOEM  TALES : 
jory  of,  321. 

DECLAKATION : 
generally,  121 ;  when  necessary,  122 ;  when  plaintiff  may  deelare, 
122 ;  not  in  long  vacation,  122 ;  nor  pending  order  to  stay,  122 ; 
if  defendant  appear  before  eighth  dav,  plaintiff  may  declare  im- 
mediately, 122 ;  when  plaintiff  must  aeclare,  122 ;  one  fhm  after 
appearance  defendant  may  serve  notice  to  declare  and  non  pros,  the 
plaintiff,  122;  form  of  notice  to  declare^  122 ;  if  not  non  protsed 

Elaintiff  may  declare  within  one  year,  122 ;  else  is  out  of  court,123 ; 
ow  the  year  is  counted,  123 ;  if  one  of  several  defendants  only  is 
served,  plaintiff  should  obtain  lime  to  declare,  123;  plaintiff  may  de* 
dare  against  one  or  more  defendants,  123 ;  obtaining  time  to  declare, 
123;  consequences  of  declaring  too  sooner  too  late,  123;  how  to  de- 
clare, 123;  practical  directions  as  to  writing,  123, 124;  delivering  the 
declaration,  124;  should  be  to  attorney  if  there  is  one,  124 ;  if  none, 
to  defendant  in  person,  or  if  residence  unknown,  leave  may  be  ob- 
tained to  stick  up  notice,  124;  as  to  place  of  business  of  attorney, 
124,  125 ;  what  nour  of  day  delivered,  125 ;  filing  of  the  declara- 
tion when  necessary,  125 ;  affidavit  of  personal  service  or  judge's 
order  for  leave  to  proceed  required,  125 ;  no  notice  of  filing  dtett^- 

ration  need  be  given  to  defendant,  125;  form  of  declaration*  125  j 
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■hottld  correspoad  with  writ,  125;  in  names  of  parties,  125; 
where  plaintiff  wronglj  named  in  writ,  125,  126;  where  defen- 
dant wrongly  named  in  writ  126;  consequence  of  misnomer, 
126;  where  defendant  descrioed  hy  bis  initials,  126;  time  for 
application  to  amend,  126;  in  number  of  parties,  126;  of  plain- 
tiffs, 126;  of  defendants,  126;  in  case  of  nonjoinder  and  mis- 
joinder, 127;  in  character  of  parties,  127;  misjoinder  of  rights, 
128 ;  title  of  court,  128 ;  date,  128 ;  consequence  of  omission  of, 
a  mistake  in,  128;  venue,  128;  how  stated,  128;  where  local 
causes  of  action  in  different  counties,  129;  commencement  of 
declaration,  form  of  in  personal  actions,  129 ;  form  of  conclusion, 
129 ;  after  plea  of  nonjoinder,  129 ;  declaration  must  state  it' 
plaintiff  snes  by  attorney  or  in  person,  129;  amount  of  damages, 
&'c.  claimed,  ahoald  be  stated  at  the  end,  130 ;  fann»  of  common 
and  general  counts  on  contracts  and  goods  sold,  131 ;  work  and 
materials,  131 ;  money  lent,  131 ;  money  paid,  131 ;  money 
received,  131 ;  account  stated,  131 ;  for  an  estate  sold,  131 ;  for 
goodwill,  131 ;  for  use  of  a  house  or  land,  132 ;  for  use  of  a 
fishery,  132;  for  copyhold  fines,  132;  for  hire  of  goods,  132;  for 
freight,  132;  for  demurrage,  132;  payee  r.  maker  of  note,  132; 
indorsee  i>.  indorser  of  note,  132 ;  drawer  v.  acceptor  of  bill,  132; 
payee  v.  drawer,  132;  breach  of  promise  of  marriage,  132; 
warrant?  of  a  horse.  133  ;  not  loading  pursuant  to  charter- 
party,  133  ;  on  a  lease  for  rent,  133 ;  on  a  coTenant  to 
repair,  133;  for  wrongs  independent  of  contract,  133;  tres- 
pass to  land,  133;  assault,  buttery,  and  false  imprisonment, 
133  ;  criminal  conversation,  133  ;  wrongful  conyersion  of 
goods,  133 ;  wrongful  detention  of  property,  133  ;  diverting 
water  from  mill,  134;Mnfringemect  or  patent,  134;  defamation 
of  character,  134 ;  libel  in  a  newspaper,  134 ;  averment 
that  words  of  libel  and  slander  were  used  in  a  defamatory 
sense,  134;  claim  of  mandamus  in  a  declaration,  135;  form  of 
claim^  13^5^  claim  of  injunction  and  form  of,  135,  136. 

joinder  of  different  causes  of  action,  136;  statement  of  abuttals,  136; 
superfluous  or  improper  matter  may  be  struck  out,  137  ;  on 
application  to  a  judge,  137;  promptly,  137 ;  use  of  several  cuunts 
and  rule  of  court  as  to,  138 ;  examples  of  counts  on  same  cause  of 
action,  139, 140 ;  test  as  to  whether  it  is  the  same  cause  of  action, 
141*;  effect  of  pleading  several  counts  on  the  same  cause  of  action, 
142 ;  application  to  strike  out  counts  as  being  on  the  same  cause 
of  action,  142;  to  whom  made,  142;  the  order,  how  drawn  up, 
142 ;  when  to  apply,  143;  application  to  set  aside  for  irregularity, 
143. 

amendment  of  declaration,  143,  1079 ;  at  what  stage  applied 
for,  143 ;  costs  of  amendment,  143 ;  abandoning  order  for  amuod- 
ment,  144;  particulars  of  demand,  144;  nee  "Particulars." 

by  attorney,  whether  writ  issued  by  him,  &c.  87. 

DEED: 
bow  proved,  302 ;  when  attesting  witness  most  prove,  303. 
evidence  under  non  assumpsit  that  contract  was  by,  177t  ISO  ;  affi- 
darit  to  hold  to  bail  in  action  on,  767. 

DEFAULT : 
judgment  by,  1026 ;  tit  '*  Jadgment  by  Default.'' 
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DEFEASANCE : 
on  warrant  of  attorney,  1003 ;  m«  **  WarraBt  of  Attorney.'' 

DEFECT  :  m0  "  Irregularity/'  and  the  reepectiYe  titles. 
DEFENCE:  «e«**Plea." 

DEFENDANT : 
general  rule  of  jiiriadietioB  a»  to  following  defeadant  in  tiie 
court,  3. 

DELAY:   §ee  variovs  titles;  when  Booth*a  notiee  niBtasary after; 

tee  "  Month's  Notiee." 

DEGREE:  fes '' Addition." 

DELIVERY : 
of  attorneys  bill,  tee  ^Attorneys;"  deKrery  of  plea£iga  aad  otfctr 
proceedings,  Me  the  several  titlee. 

DEMAND : 
uf  a  plea  abolished,  166 ;  of  possession  in  ejectment  on  termination 
in  tenancy,  968  v  of  ins]>ection  of  instrument,  296 ;  of  perusal  aad 
copy  of  a  warrant  in  action  against  constable,  &c.  711 ;  preriou^ 
to  action  for  mandamus,  66 ;  for  inspection,  66 ;  of  oompliaDc«» 
with  rule  of  eonrt,  1103, 1133. 

DEMAND  (PARTICULARS  OF)  :  aee  "*  Particulars  of  Dnund." 

DEMURRER.  896 ; 
definition  of,  896;  enactments  in  Common  Law  Procedvre  Act, 
1852,  as  to,  119,  896;  special  demurrer  abolished,  119,  S96; 
pleading  and  demurring  together,  897  ;  affidavit  as  to  truth  of 
matter,  897 ;  form  of  demurrer  and  joinder  in  demurrer,  4c 
897;  marginal  note  to,  898;  setting  aude  as  frivoloBs,  or  for 
want  of  marginal  note,  898;  withdrawing,  &c.  899;  joinder  in, 
899 ;  time  for,  899 ;  form  of,  899 ;  how  deliTered,  practical  direc- 
tions, &c.  899 ;  uotice  of  inquiry,  899 ;  where  there  are  issves  in 
law  and  in  tact,  900 ;  which  aie  to  be  tried  first,  900 ;  demum>r 
book,  901 ;  form  of,  and  how  made  up,  901 ;  copies  of  liemnrrer  book 
to  be  delivered  to  judges,  901 ;  points  for  argument  to  be  stated 
in  marpin,  901 ;  setting  down  for  argument,  902 ;  form  of  notice 
of  setting  down,  902;  time  and  manner  of  hearinir,  902,  1904; 
amendment  before  and  after  argument,  903 ;  defendant  after  arga- 
ment  applying  to  amend,  903 ;  when  amrndment  refused,  903 ;  on 
payment  of  costs,  904 ;  defendant  cannnot  after  demurrer  to  his 
plea  waive  or  withdraw  it  without  consent  or  leave,  199 ;  plaintiff 
may  be  nonsuited  on  demurrer,  904 ;  judgment,  904 ;  when  issues 
of  fact  plaintiff  may  enter  nolL  pros,  as  to  these,  904 ;  coeta,  90'5 ; 
execution  after,  905. 

DEMURRER  TO  EVIDENCE: 
in  what  cases,  348 ;  allowance  of,  348 ;  aseessment  of  danu^es  oo, 
348 ;  joinder  in,  348. 

DEPOSIT : 
with  sheriff,  797 ;  when  may  be  made,  797 ;  motion  by  defendant 
to  take  deposit  out  of  court,  798 ;  the  same  by  plaintiff,  799 ; 
proceedings  in  action  after,  801 ;   tee   further    **  Bail>boiid." 
*»  Special  BaiL" 
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J^ETOSlT—contumed. 
deposit   with    messenger,    &o.    where  arrest   ander  Absconding 
Debtors  Act,  846. 

DEPOSITIONS: 
of  witness  examioed  by  a  commissioner  or  examiner,  or  by  a  colonial 
court  under  a  mandamus  when  filed,  280;  when  admissible  at 
trial,  281. 

DESTEOYED : 
bill  of  exchange,  action  on,  999,  1804. 

DETAINER,  720:  *«  "  Priaoner." 

DETINUE: 
limitation  of  action,  57 ;  notice  of  action  in,  65 ;  what  put  in  issue 
by  non  detinet,  180,  181;  damages  in,  360;  form  of  posteaoit 
verdict  for  plaintifif,  445;  execution  for  return  of  chattels 
detained,  604 ;  bow  execution  obtained,  604;  damages,  costs,  and 
interest,  604;  form  of  writ  of  execution  in  detinue  for  the  return 
of  the  chattel  detained,  and  for  a  distringas  until  returned, 
aeparate  from  a  writ  for  damages  or  costs,  605;  the  like,  but 
instead  of  a  distress  until  the  chattel  is  returned  commanding  the 
sheriff  to  lery  on  defendant's  goods  the  assessed  value  of  it,  605. 

DEVASTAVIT: 

its  effect  upon  proceedings  against  executors  or  administrators,  664 ; 
form  of  sberiflTs  return  of  devastavit,  665, 

DEVISEES : 
actions  against,  689. 

DIES  NON,  37  :  9ee  "  Sunday,"  "HoUday." 

DIGNITY: 

name  of,  in  writ  of  summons,  &c.  690. 

DILATORY : 

plea,  &C.  tee  **  Abatement." 

DIRECTION : 

of  writ  of  summons,  84 ;  of  capias^  773 ;  of  writ  of  trial,  420 ;  of 
scire  faciaSj  1068;  of  writ  of  revivor,  1066;  of  writs  of  execu- 
tion, 563. 

DISCHARGE: 

of  defendant  from  custody  on  writ  of  eaptae^  when  he  ought  not  to 
have  been  arrested,  &e.  791 ;  tee  "  Arrest,  Proceeding  after." 

when  entitled  to  be  discharged,  791 ;  where  cause  of  action  insuffi- 
cient, 793;  where  deienlant  privileged,  791 ;  where  defendant 
not  about  to  quit  England,  793;  where  affidavit  to  hold  to  bail 
defective,  792;  where  proceedings  irregular,  791;  affidavit  on 
applying  for,  793 ;  counter  affidavit  as  to  cause  of  action,  791. 

the  application  for,  793;  form  of,  793;  time  of  making,  792; 
affioavit  in  answer  to,  795 ;  costs  of,  795. 

of  defendant  upon  bail-bond,  795;  see  "  Arrest"  and  "  Bail-bond." 

of  defendant  on  deposit  of  debt  and  costs,  797;  tee  **  Bail-bond." 

of  defendant  without  bail-bond,  &c  800;  by  plaintiff's  order, 
800 ;  on  payment  of  debt  and  costs,  801. 

from  custody  after  arrest  under  ca.  sa,  597, 1300. 
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DISCHARGE— «m<t»wd 
of  bail  to  the  action,  how  and  in  what  eases,  833 ;  t^e  <'  Bail  to 

the  Actions." 
of  prisoner  by  supenedetu,  724 ;  nnder  Small  Debtors  Act,  727 ; 

by  other  means,  730. 

DISCffARGE  OF  JURY: 
from  giving  verdict  on  certain  issues,  346,  346 ;  form  of  postea^  346 ; 
costs  in  case  of  jury  beinir  discharged,  371 ;  new  triil  where  im- 
properly so  discharged,  376. 

DISCONTINUANCE : 
what,  &c.  850 ;  continuances,  850 ;  mle  to  discontinue,  850 ; 
when  obtained,  850;  motion  and  rale  for,  S-tO;  defendant's 
consent  to  discontinue  after  plea  cot  necessary,  851 ;  in  geseral 
granted  upon  payment  of  costs,  851 ;  taxation  of  costs,  851 ;  eon- 
sequence  of  not  paying  costs,  852 ;  compelling  plaintiff  to  entn 
discontinuance,  853 ;  when  rule  to  discontinue  set  aside,  853  ; 
new  action  after,  853 ;  form  of  entir  of  disoontinuaoce  on  roll, 
853 ;  of  proceedings  in  error,  550  ;  of  action  in  ejectment,  945 ; 
by  sole  claimant,  945;  form  of  judgment  signed  thereon  by 
(mfendant,  946;  by  one  of  several  claimants,  946;  of  action 
against  bankrupt  on  proof  of  debt,  681, 682. 

DISCOVERY  AND  INSPECTION: 

compelling  discorery  of  documente,  289 ;  statutes  as  to,  2^ ;  in  what 
cases  discovery  and  inspection  lies,  290;  in  what  cases  simple  disco- 
very lies,  290, 1294,  1295 ;  in  what  cases  insjiection  lies,  291 ;  ap- 
plicant must  show  relevancy,  291 ;  and  materiality  to  his  own  ease, 
291 ;  if  discovery  fatal  to  opponent's  case,  291 ;  recent  eases 
decided  as  to  discovery.  292 ;  no  discovery  allowed  if  tending  to 
eriminate,  293;  or  subject  to  penalties,  293;  or  if  document  is 
privileged,  294. 

mode  of  applying  for  diBCover|r,  294, 1295 ;  when  applied  for,  294, 295 : 
form  of  affidarit  on  applying  for  discovery,  295;  answer  of  oppo- 
nent on  affidavit,  296 ;  order  or  rule  for  inspection,  297 ;  costs  of 
application,  298, 1295. 

discof  ery  of  facts  by  means  of  interrogatories,  295 ;  see  ^'  Inter- 
rogatories." 

discovery  by  oral  examination  of  the  parties,  298 ;  costs  of,  299. 

DISORDERLY  HOUSE : 
compounding  action  for  penalty  for,  857. 

DISTRESS :  see  "  Replerin." 

DISTRIBUTIVE  PLEAS: 
to  be  construed  distributively,  473 ;  verdict  on,  356. 

DISTRICTS : 
direction  and  execution  of  writs  in,  563. 

DISTRINGAS: 
to  compel  appearance  abolished  by  Common  Law  Procedure  Act, 

1852,  1070. 
nnper  etcecomtfem,  579. 

DIVISIBLE  PLEADINGS,  473,  474  : 
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DOCKETING : 
jadgment,  610 ;  tee  **Jadgmetit" 

DOCTORS : 
of  medicine  exempt  from  being  jaron,  238. 

DOCUMENTS : 
oompelling  discoTer j  of,  284,  289 ;  tee  *'  Inspection ;"  production 
of,  for  pat-pose  of  being  stamped,  288, 1294;  documents  how  proved, 
299,  301;  on  hearing  of  motion  or  summons,  1099;  notice  to 
admit,  223;  notice  to  produce,  229;  compelling  deliyery  up  of, 
bj  attorney,  1262 ;  costs  of  copies  to  accompany  brief,  488. 

DOORS  ; 
breaking  open  of,  to  execute  writs  of  execution  generally,  571 ;  to 
execute  habere/acku^  571. 

DOUBLE  AND  TREBLE  COSTS : 
repeal  of  statute  as  to,  464, 465 ;  indemnity  for  costs  instead  of,  465  ; 
mode  of  taxing,  466 ;  in  what  cases  formerly  allowed,  465 ;  how 
estimated,  465;  suggestion  for,  when  necessary,  465;  certificate 
for,  when  granted,  370. 

DOUBLE  PLEAS,  &c :  *ee  "  Plea." 
DRAFTS :  tee  "  Copies." 

DURHAM : 
county  paUtine  of,  tee  '*  County  Palatine." 

EASTER  TERM : 
commencement,  &c  of,  36 ;  days  at,  reckoning  of,  39. 

EJECTMENT,  931: 
in  ordinary  cases,  932 ;  jurisdiction  of  court  in,  932 ;  the  only 
action  for  the  specific  recoTery  of  land,  932 ;  nature  of  the  action, 
932;  equitable  jurisdiction  in  ejectment,  933;  interrogatories 
.  allowed  m,  1292;  the  writ,  933 ;  enactments  of  C  L.  P.  Act,  1852,  as 
to,  933 ;  ejectment  to  be  brought  by  writ,  933, 934 ;  form  of  the  writ, 
934;  indorsement  on  the  writ,  direction  of,  934;  teste  of  writ, 
935;  efifect  of  want  of  certainty  in  description  of  property  in, 
935;  6er?ice  of  writ,  935;  to  be  in  same  way  as  declaration 
before  Common  Law  Procedure  Act,  1852,  935;  how  such  serfice 
then  effected,  935 ;  mode  of  service,  935 ;  explaining  the  service, 
Ac.  936;  when  tenant  an  attorney,  936;  where  several  tenants, 
935 ;  service  in  ordinary  cases  on  tenant  or  his  wife,  936 ;  in  case 
of  vacant  possession,  936 ;  where  tenant  resided  abroad  or  evaded 
service,  937 ;  in  case  of  lunacy,  937 ;  in  case  of  bankruj^tcy,  937 ; 
on  parish,  937;  on  holders  of  chapel,  938;  on  corporations,  com- 
panies, &c.  938;  service  in  such  manner  as  court  or  judge  shall 
order,  937;  form  of  afifidavit  of  service  to  entitle  to  sign  judg- 
ment, 938;  rule,  &c  where  personal  service  not  effected,  939; 
tenant  to  give  notice  of  ejectment  to  landlord,  939 ;  form  of  the 
notice  to  landlord,  939 ;  consequences  of  no  notice,  939 ; 
appearance,  939;  of  persons  named  in  writ,  939;  time  for,  939 ; 
tenant  not  bound  to  appear,  939 ;  of  persons  not  named  in  writ, 
939,  940 ;  who  allowed  to  appear,  939 ;  joint  defence  by  landlord 
and  tenant,  939;  form  of  appearance  by  landlord,  940;  form  of 
appearance  by  party  not  named  in  the  writ,  941 ;  striking  out 
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appearance  by  persons  not  in  powemon,  lee.  9il ;  whrre  defenre 
for  part  onlj,  941;  conseqaences  of  not  limiting  defence,  941  ; 
form  of  notice  limiting  defence,  942;  serrioe  of  notice,  942 ;  limi- 
tation of  defence  hj  the  court,  942 ;  where  plaintiff  and  party  in 
possession  joint  tenants,  &c.  942 ;  form  ot  notice  bj  tenant  in 
common,  943. 

judcment  for  default  of  appearanee,  &c.  943;  a£Bdant  of  aerrke.  &«. 
943;  bj  whom  to  be  made,  943;  proceeding  where  personal 
service  not  effected,  943  ;  application  to  sign  judgment,  943:  to 
]Khom  to  be  made,  943;  affidayit  in  aupport  of,  943;  form  of 
judgment  for  all  the  land,  943,  944;  form  of  jadgment  for  pert 
of  the  land,  944 ;  where  proceedings  regular,  944 ;  when  irregular, 
944 ;  application  for  appearance,  944. 

incidental  proceedings  by  either  party  after  appearance,  94^ :  security 
for  costs,  945 ;   enactments  as  to,  945 ;    form  of  partieulars  in 
action,  150,  945 ;  discontinuance  of  action  by  sole  claimant,  94o ; 
form  of  judgment  signed  by  defendant  in  such  cases,  946;  discon- 
tinuance by  sole  defendant  or  all  the  defendants,  946;  confession 
of  action  by  sole  defendant  or  all  the  defendants,  946 ;  notiee  of 
confession  in  such  case,  947;  form  of  judgment  thereon,  947; 
confession  by  one  of  several  defendants,  947 ;  staying  proceedings 
where  ejectment  brought  by  mortgagee  and  money  paid  into  court, 
948 ;  form  of  rule  for  paying  money  into  court  in  such  ca!»e,  949 ; 
death  of  party  during  action  before  judgment,  949 ;  where  right 
of  deceased  claimant  surviTes  to  other  claimants,  950;  where 
right  of  deceased  claimant  does  not  sunrive,  950 ;  form  of  aog^re*- 
tion  of  death  of  sole  claimant,  950 ;  where  one  of  scTeral  defen- 
dants die,  950 ;  where  sole  defendant  or  all  defendants  die,  951. 

the  isftue,  952 ;  form  of  iseue  where  defence  is  made  for  all  the  lands, 
952 ;  form  of  issue  where  defence  is  made  for  part  only,  963 ;  the 
particulars  must  be  annexed  to  Nisi  Prius  record,  953. 

the  special  case  may  be  stated  by  consent,  953. 

the  trial,  953;  what  notice  of,  953;  where  claimant  neglects  to  try, 
953;  form  of  notice  to  proceed  to  trial,  954;  form  of  judgmeot 
where  claimant  makes  default  in  proceeding  to  trial,  964 ;  place  of 
trial,  954 ;  non-appearance  of  either  party  at  the  trial,  955 ;  what 
questions  are  to  be  tried  at  the  trial,  955 ;  the  yerdict,  965 ;  where 
title  expires  before  trial,  956 ;  where  plaintiff  and  defendiant  are 
joint  tenants,  956 ;  what  damages  giyen,  958 ;  mesne  profits  maj 
he  recovered,  956 ;  form  of  the  veraict,  967 ;  form  where  there  is 
a  recovery  of  mesne  profits,  957;  judgment  thereon,  968;  coats, 
958 ;  proceedings  where  party  dies  af^r  verdict  959 ;  judgment 
and  execution,  960;  how  judgment  is  signed,  960;  within  what 
time,  960;  what  writs  of  execution  may  issue,  960 ;  teste  and 
return  of  writ  of  habere  Jaeias  pmseteionem^  961 :  how  executed, 
961 ;  forms  of  writs  of  execution,  961 ;  form  of  writ  of  habere 
faciat  on  a  judgment  by  default,  961 ;  form  of  Aa5ereyac»a#  and 
fieri  facias  for  costs  on  a  judgment  for  plaintiff  where  defendant 
has  appeared,  962 ;  form  of  fi.  fa,  for  coats  on  a  judgment  for 
plaintiff  where  defendant  has  appeared,  962. 

error  in  ejectment,  963. 

ejectment  by  landlord  for  fotfeiture  by  non-payment  of  rent,  963; 
where  a  sufficient  distress  on  the  premises,  963 ;  where  not  a  suffi- 
cient distress  on  the  premises,  964;  eDictment  of  Common  Lav 
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Procedure  Act,  1852,  as  to,  964 ;  service  or  affixing  of  writ,  964 ; 
how  rent  calcalated,  964 ;  payment  of  arrears  of  rent,  964 ; 
judgment  by  default,  965 ;  form  of  affida?it  of  Kcrvice  uf  writ  and 
of  rent  due,  &c.  965 ;  where  judgment  bars  lessee,  966 ;  where 
tenant  proceeds  for  relief  in  equity,  967 ;  costs  of  the  defendant, 
967. 
ejectment  by  landlord  upon  termination  of  a  tenancy,  968 ;  enact- 
ment of  Common  Law  Procedure  Act,  1852,  as  to,  968;  notice 
requiring  tenant  to  find  bail,  968;  to  what  cases  the  statute 
applies,  968 ;  form  of  the  notice,  969 ;  bail,  969 ;  raotiou  to  hold 
deiendant  to,  969;  by  whom  and  how  made,  969:  recogni- 
sancea  to  be  taken  as  other  recoj^nizanccs  of  bail,  9G9 ;  jud|f- 
ment  for  not  putting  in  bail,  &c.  970 ;  foim  of  judgment  m 
such  case,  970;  form  of  notice,  970;  trial,  &c.  971;  secu- 
rity upon  stay  of  judgment  or  execution,  971 ;  juries  to  give 
damages  for  mesne  proHts,  971 ;  form  of  recognizance  not  to  com- 
mit waste  where  judge  stays  execution,  971;  affidavit  on  mo?ing 
for  bail,  972;  form  of  the  affidaTit,  972 ;  form  where  the  tenancy 
was  from  year  to  year,  973;  form  of  bail-piece,  974;  how  recog- 
nisances and  sureties  to  be  taken,  974. 
action  for  mesne  profits,  975;  tee  '*  Mesne  Profits." 

ELEGIT,  WRIT  OF,  585: 

what,  and  what  property  it  affects,  585;  enactments  creating  and 
extending,  585 ;  changes  effected  hj  I  &2  Vict.  c.  110,  5vS5 ;  ere- 
ditors  mar  extend  all  debtor's  lands  instead  of  a  moiety,  586 ; 
copyhold  lands  may  be  extended,  585,  586;  laodd  over  which 
debtor  has  a  disposing  power,  586 ;  trust  estate  bound  from  time 
of  entering  jud}{ men t,  586 ;  wiiat  lands,  &c.  may  now  in  pneral 
be  extended,  586;  what  not,  586,  587;  legal  estate  vested  in  pur- 
chaser or  mortgagee  not  to  be  taken  in  execution  on  judgment, 
&c.  586;  against  former  mortgagee,  &c.  586;  enactment  of  Bills 
of  Sale  Act,  18  &  19  Vict  c.  15, 1299 ;  proceedings  in  executing 
the  writ,  587;  sheriff  impanelling  a  jury,  587 ;  delivery  of  pos- 
session legal,  not  actual,  587 ;  inquisition  must  find  lands  with 
certainty,  587 ;  may  be  good  in  part  and  bad  in  part,  588 ;  when 
defendant  entitled  to  have  liis  land  back,  588 ;  form  of  writ  of  elegit 
on  a  judgment  for  the  plaintiff,  588 ;  form  of  elegit  on  a  rule  for 
payment  of  money,  589 ;  form  of  elegit  on  a  rule  for  payment  of 
money  and  costs,  590 ;  form  of  elegit  on  a  judgment  of  an  inferior 
court  removed  into  one  of  the  superior  courts,  591 ;  form  of  elegit 
on  a  rule  or  order  for  payment  of  money  made  in  an  inferior  court 
and  removed  into  one  of  the  superior  courts,  592 ;  form  of  elegit 
on  a  rule  or  order  for  payment  of  money  and  costs  made  in  an  in- 
ferior court  and  removed  into  one  of  the  superior  courts,  593; 
where  sheriff  a  party,  564. 

EMBARRASSING  PLEAS,  ftc.  197. 

ENLARGED  RULES,  1097. 

ENLARGING : 
time  for  making  award,  1154» 

ENROLMENT: 
of  attorneys,  and  articles  of  clerkship,  1218,  1230;  see  **  Attomeja." 


ENTRY: 

of  the  caote  for  tritl,  317 ;  at  Kiti  Priin,  is  town,  317 ;  when,  317 ; 
making  special  jurj  causes,  318;  effect  of  a  ae  recipiaimr  being 
entered,  317,  318;  at  the  asaise,  318;  when,  318;  in  eooaties 
palatine,  318. 

on  the  roll,  509;  of  imparlance,  &c.  aboliahed,  610;  of  the  jndg' 
ment,  510 ;  of  suggestions,  478 ;  tee  "  Suggestions  ;*'  of  aatiafactioa, 
627;  Me  ^* Satisfaction;"  of  sonestion,  &c.  in  deht  on  bon«i, 
1034 ;  of  recognisance  to  fix  bail,  &c  842 ;  of  pzoeeedinga  oa 
interpleader,  924 ;  of  outlawrj,  1076. 

upon  huids,  «ee  '*  Ejectment" 

EQUITABLE  DEFENCES: 
generally,  183  to  185, 1277 ;  equitable  replication,  183,  1277 ;  enact- 
ment of  C.  L.  P.  Act,  1854,  as  to,  1277 ;  only  allowed  where 
absolute  injunction  granted  in  eonity,  1279 ;  esses  decided  on  the 
statute,  12H0;  after  judgment  oy  way  of  atuUta  qnerekiy  524; 
cannot  be  pleaded  in  ejectment,  185 ;  stay  of  proceedings  on 
equitable  pounds,  1047;  equitable  jurisdiction  of  common  law 
courts  in  ejectment,  933. 

EQUITY: 
observations  as  to  obtaining  injunction  in,  1047, 1282;  aa  to  diaeoTerr 
in,  290 ;  order  for  feigned  issue  by  court  of,  434. 

EQUITY  OF  REDEMPTION: 
sheriff  cannot  sell  under  jCya.  574. 

ERASUBE : 
in  jurat  of  affidavit,  1125. 

ERROR: 
proceeding!  in,  525;  in  what  cases  it  lies,  525;  no  error  lies  on 
feigned  issues,  438 ;  within  what  time  to  be  brought,  527 ;  enact- 
ment of  Common  Law  Procedure  Act,  1852,  527 ;  proviso  for  dis- 
abilities, 527;  by  and  against  whom  to  be  brought,  526;  by  party 
for  whom  judgment  is  given,  526 ;  against  whom,  526 ;  in  what 
court  to  be  brought,  527 ;  for  error  in  process,  527 ;  for  error  in 
fact,  527;  for  error  in  the  judgment  itself,  526;  from  inferior 
courts  of  record,  528,  tee  **  Removal  of  Causes;**  from  palatine 
courts,  528 ;  writ  of  error  abolished,  529 ;  still  retained  for  some 
purposes,  529 ;  memorandum  of  error,  529 ;  form  of  menorandum, 
529;  if  judgment  was  against  eeveral  persons,  530 ;  service  of  note 
and  grounds  of  error,  530;  supersedeas  of  ezecntion,  5&0;  if 
grounds  are  frivolous,  530 ;  of  the  suggestion  of  error,  531 ;  form 
of  suggestion,  531 ;  by  one  of  several  parties,  531 ;  where  matter 
of  fact  is  relied  upon^  532 ;  setting  down  case  for  argument,  5S2; 
delivery  of  copies  of  judgment  roll  to  the  judges,  532;  how  judg- 
ment roll  brought  into  court  of  error,  533 ;  record  from  paUtina 
oouits,  533;  argument  in  court  of  error,  584;  judgment  of  ooort 
of  error,  531;  entry  of  judgment,  535;  intereat  allowed  on  jndg> 
ment,  535 ;  in  case  of  damages  in  action  for  mesne  profita,  536; 
form  of  a  judgment  of  affirmance  by  the  court  of  error  on  a  special 
ease,  536;  form  of  jadgment  of  reveml  in  the  like  case,  537; 
judgment  by  court  of  error  in  causee  from  palatine  courts,  637; 
,  costs  anil  taxation  in  oonrt  of  error,  637 ;  reatitutioo  to  piaJtiH^f  ii^ 
error,  538. 
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error  in  fact,  539 ;  of  the  memonndmn  and  affidavit  of  error,  539 ; 
error  in  fact,  what,  539 ;  in  what  eourt  error  in  fact  lies,  539 ;  how 
it  is  alleged,  640;  form  of  the  memorandoni,  540;  form  of  the 
affidavit,  540;  service  of  the  master's  note  and  copy  of  the 
affidavit,  540 ;  no  hail  neceeaarr,  541 ;  within  what  time  error  to 
be  assigned,  541 ;  where  error  in  fact  is  relied  on  as  a  defence  to 
error  in  law,  541 ;  notice  requiring  assignment  of  error,  542 ; 
within  what  time  such  error  to  be  assigned,  542 ;  the  assignment 
of  error  in  law,  542 ;  form  of  the  assignment,  543 ;  pleadings  in 
error,  543,  544 ;  entry  of  judgment,  544 ;  assignment  of  error  in 
fact,  544 ;  form  of  such  assignment,  544 ;  notice  to  plead  in  error 
not  necessary,  545 ;  joinder  in  error  and  pleas,  545 ;  form  of  plea, 
545;  notice'of  trial,  546;  judgment,  546. 

error  to  the  House  of  Lords  from  the  Exchequer  Chamber,  546 ; 
suggestion  of  error,  546;  assignment  of  error  in  House  of  Lords, 
form  of,  547 ;  joinder  in  error  where  errors  assigned,  547 ;  form 
of  joinder  in  error,  547 ;  motion  for  hearing,  548 ;  drawing  up  and 
delivering  printed  copies  of  case,  548 ;  the  argument,  548 ;  the 
judgment,  548 ;  costs,  548. 

death  of  plaintiff  or  one  of  sereral  plaintiffs  during  error,  549 ;  death 
of  defendant  or  one  of  defendants,  549 ;  marriage  of  female  party 
during  error,  550. 

discontinuance  after  error  brought,  550 ;  form  of  notice  of  discon- 
tinuance, 551. 

confession  of  error,  551 ;  form  of  notice  of  confession,  551. 

quashing  proceedings  in  error,  551 ;  where  error  does  not  lie,  551 ; 
where  proceedings  taken  against  good  faith,  551 ;  in  other  cases, 
552 ;  where  the  ground  of  error  caused  by  a  mistake  in  the  officer, 
553 ;  costs  when  proceedings  in  error  quashed,  553. 

•ecurity  for  costs,  553. 

bail  in  error,  553 ;  within  what  time  bail  must  be  put  in,  555 ;  who 
may  be  bail,  555 ;  form  of  recognisance  by  bail,  666 ;  notice  of 
bail,  556 ;  form  of  notice  of  bail.  556 ;  exception  to  bail,  557 ;  rule 
for  better  bail,  557;  justifying  nail,  557;  form  of  notice  of  justifi- 
cation of  bail,  557 ;  bond  in  ejectment,  558 ;  writ  of  false  judg- 
ment, 66S, 

error  from  inferior  courts,  tee  "  RemoTal  of  Causes  from  Inferior 
Courts  ;*'  from  county  palatine,  537 ;  on  award  of  trial  de  noro, 
416 ;  on  bill  of  exceptions,  351 ;  on  special  verdict,  357 ;  on  yerdict 
subject  to  a  special  case,  359 ;  on  repleader,  414. 

ESCAPE : 
of  defendant  after  arrest  under  ca.  ea,  572 ;  after  arrest  under  capiatt 
801 ;  action  against  sheriff  for,  plea  of  not  guilty,  181 ;  against 
keeper  of  Queen's  prison  for  escape,  731. 

EVIDENCE : 

means  of,  see  "  Admission  of  Documents,"  "  Production  of  Docu- 
ments" "Witness," 

production  of,  on  hearing  motions,  1098. 

under  the  general  issue,  178  to  181;  mode  of  proof  of  particulars  of 
demand,  153;  of  notice  to  admit  and  admission,  22S. 

proof  of  public  documents,  how,  29J ;  by  examined  copy,  299 ; 
by  office  copy,  300;  records  of  the  realm,  how  proved,  300; 
records   of  superior  courts,   300;    Bankruptcy  and  InsolTent 
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Courts,  300;  proceedings  in  foreign  courts,  301;  doeameDti 
of  a  public  nature,  301 ;  seal  of  British  consul,  &e.  to  be 
judiciallj  noticed,  1128;  deeds  and  attesting  witnesses,  302,  303; 
secondar)r  evidence,  when  it  may  be  gitren,  303 ;  proof  of  haad- 
writing,  304 ;  unstamped  documents,  304 ;  order  of  evideoce  in 
trial  at  Nisi  Prins,  333,  et  ««g. ;  see  "  Trial  at  Nisi  Prios  ;*'  en- 
dence  in  reply,  344. 

EX  CONTRACTU  ACTIONS,  68,  70 : 
forms  of  counts  in  actions,  131,  132 ;  pleas  to,  176. 

EX  DELICTO  ACTIONS,  68,  70 : 
forma  of  counts  in  actions,  133;  pleas  to,  177, 182. 

EXAMINATION  OP  WITNESSES : 
infirm  or  in  ill  health,  before  trial,  within  the  jurisdiction,  266 ;  ia 
Scotland  or  Ireland,  270,  271 ;  in  foreign  countries,  270,  272 ,  in 
the  colonies  and  India,  272 ;  of  parties  for  the  pnipoee  of  diaooTeiy, 
153 ;  of  attorney  before  admission,  1222. 

EXAMINED  COPY  : 
what  it  ia,  299. 

EXCEPTING  TO  BAIL : 
in  town,  820 ;  in  country,  829 ;  in  error,  557. 

EXCEPTIONS,  BILL  OF,  349:  see  "Billof  Ezceptioss." 
marking  in  margin  of  demurrer  book,  901. 

EXCESSIVE  DAMAGES : 
new  trial  for,  381. 

EXCHEQUER,  COURT  OF  : 
common  jurisdiction  of,  8 ;  peculiar  or  exdusiTe  jurisdiction,  11 ; 
eouity  jurisdiction  in  revenue  cases  remains,  12;  remorii^  actions 
relating  to  rereone  into,  12 ;  from  County  Courts,  1289 ;  error  from 
Exchequer,  527. 

EXCHEQUER  CHAMBER,  COURT  OP : 
sittings,  19 ;  error  to,  525,  et  9eq.  \  tee  "  Error.*' 

EXCISE  OFFICERS: 
actions  against,  714. 

EXECUTION : 

against  particular  persons,  as  infants,  641 ;  husband  and  wife,  648, 
650 ;  against  executors  and  administrators,  663;  idiots  and  lunatics, 
667 ;  aliens  and  foreigners,  669 :  bankrupts  and  their  assignees, 
678;  insoWents,  686 ;  heirs  and  aerisees,  688 ;  peers  and  members 
of  Parliament,  691 ;  clergymen,  693 ;  bundredors,  699,  701 ;  pri- 
soners, 721 ;  companies,  739,  746,  750,  752;  against  bail,  843. 

removal  of  judgments  ftx)m  inferior  courts  for  purpose  ol^  II95,  et 
se^. ;  see  "  RemoTal." 

EXECUTION  ON  JUDGMENTS : 

generally,  559 ;  out  of  what  court  execution  issues,  559;  when  exe> 

cution  may  issue,  560;  in  causes  tried  in  or  out  of  term,  560; 

writs  of  inquiry  and  trial,  561 ;  after  a  year  and  dar  from  signiog 

of  judgment,  561 ;  form  of  writs  of  execution  generally,  562 ;  mast 
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EXECUTION  ON  JUDGMENTS—oonfmnerf. 

panne  the  jud^ent,  662;  if  there  are  seyeral  defendants,  ^2; 
proceedings  betore  issuing  the  writ,  562 ;  no  writ  need  issue  into 
the  county  of  the  yenue,  663 ;  aa  to  counties  palatine,  663 ;  where 
part  of  county  detached,  663 ;  within  a  liberty  or  franchise,  664 ; 
m  the  Cinque  Ports,  664 ;  in  Berwick-upon-Tweed,  664 ;  to  whom 
to  be  directed,  664 ;  teste  of  writs,  664 ;  return  day  of  writ,  665 ; 
indorsement  of  writs  of  execution,  666 ;  indorsement  of  direction 
to  IcTj,  666 ;  if  execution  issued  for  too  much,  666 ;  indorsement 
of  name  and  place  of  business  of  attorney,  666 ;  form  of  indorse- 
ment. 667. 
renewal  of  writs  of  execntion,  667 ;  succession  of  writs,  668 ;  priority 
of  writs,  668;  from  what  time  writ  binds  the  property,  669 ;  the 
sheriff's  warrant  to  execute,  669 ;  special  bailiff,  669 ;  time  within 
which  writ  must  be  executed,  670 ;  death  of  plaintiff  or  defendant 
before  execution,  670 ;  bankruptc)r  or  insolfency  of  party  before 
writ  executed,  670;  where  the  writ  must  not  be  executed,  671 ; 
how  the  writ  must  be  executed,  671 ;  when  the  sheriff  may  enter 
defendant's  house,  671 ;  cannot  break  open  outer  door,  671 ;  except 
it  be  that  of  third  party  into  whose  house  the  defendant  escapes. 
670 ;  sheriff  may  break  his  way  out,  672 ;  bailiff,  if  known,  need 
not  show  his  warrant,  672. 
fieri  fadaa,  writ  of,  672;   see  ** Fieri  Facias;"   ekgit,   686;  see 
"Elegit;"  ca,  $a.  696;  »ee  '*  Capias  ad  Satisfaciendum;"  execu- 
tion in  (felmiM,  604 ;  see  *' Detinue;"  execution  where  matter  of 
account  decided,  606 ;  where  specific  goods  claimed,  1298, 1299. 
poundage  fees  and  expenses  of  execution,  607 ;  if  sum  levied  is  un- 
reasonable, judge  may  order  excess  to  be  returned,  607 ;  sheriff's 
remedy  for  fees,  608 ;  remedy  against  sheriff  for  extortion,  608 ; 
table  of  fees  claimable  by  sheriff,  1286. 
Betting  afiide  a  writ  of  execution  for  irregularity,  608 ;  application 
must  be  made  in  reasonable  time,  609 ;  siieriff  jostifyins  under  an 
irregular  writ,  609;  party  cannot  justify  under  irregular  writ  if 
set  aside,  609 ;  amendment  of  the  writ  of  execution,  609 ;  may  be 
allowed  after  role  niri  to  set  aside,  609 ;  restitution  where  the 
Indgment  has  been  set  aside  or  reversed,  610 ;  in  case  of  a  fraudu- 
lent execution  court  will  not  summarily  compel  sheriff  to  pay  over 
J  proceeds,  610. 
e  to  return  the  writ  of  execntion,  610 ;  a  four-day  rule  in  London 
and  Middlesex,  and  eight-day  rule  elsewhere,  611 ;  in  vacation  side- 
bar rule  may  issue,  611 ;  costs  of  the  rule,  611 ;  when  the  sheriff 
cannot  be  ruled  to  return  the  writ,  611 ;  after  six  months  from  the 
expiry  of  his  office,  612 ;  form  of  the  rule  to  return  the  writ,  612; 
the  return,  how  made,  612 ;  defect  in  formal  part  of  the  return, 
612 ;  when  the  bailiff  of  a  liberty  executes  the  writ,  612 ;  form  of 
return  by  sheriff,  613 ;  against  whom  the  return  is  conclusive,  613 ; 
if  return  false,  613;  when  the  return  may  be  amended,  613;  in 
what  cases  an  attachment  issues  for  not  returning  the  writ,  613; 
motion  for  the  attachment,  614 ;  direction  of  the  attachment,  616; 
form  of  the  attachment,  616 ;  settiuj^  aside  the  attachment,  616. 
execution  eannot  be  had  beyond  jurisdiction  of  court,  2;  judge  cer- 
tifying for  speedy  execution,  364 ;  for  a  stay  of  execution,  366 ; 
proceedings  m  error  are  a  supersedeas  of  execution,  630. 

EXECUTION  ON  RULES,  1102:  we  "Rules." 
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EXECUTORS  AND  ADMINISTRATORS : 

actions  by  executors  and  administrmton,  651;  vitiiiin  wbat  time 
ezecaton,  &c.  may  >ae,  651 ;  relation  back  of  tiUe,  651,  652 : 
when  executon,  &c.  may  aoe  for  injarj  to  real  estate  of  deceased. 
65'i ;  when  may  sue  for  death  caused  by  n^lect  or  wrong  of  third 
party  (under  Lord  Campbell's  Act),  652;  co-executors  must  join 
in  action,  653 ;  how  nonjoinder  of  co-executors,  &e.  must  be  taken 
advantage  of,  653;  Scotch  or  Irish  executor  suing,  653;  writ  of 
summons  b]r  executor,  Ac.  653 ;  writ  of  captat  by,  653 ;  anii^ 
without  baring  taken  out  probate  of  will,  when  court  will  star 
proceedings,  651;  declaration  by  executor,  &c.  must  in  geoersl 
state  representative  character,  654 ;  representstiTe  characto'  oust 
be  specially  denied,  else  not  in  issue,  655 ;  form  of  decl8rati<Hi  by 
an  executor  or  administrator,  655;  costs  mutt  be  paid  by  eseeator 
in  general,  655 ;  unless  he  can  show  special  grounds  of  exemption, 
656,  1301 ;  application  for  exemption  from  paying  costs,  656 ;  in 
what  cases  liable  independently  of  statute,  656;  cannot  Mie  in 
forma  pauperit,  656. 

actions  against  executors  or  administrators,  656 ;  executor  de  aon  ton, 
657 ;  where  cause  of  action  against  testator  accrued  while  he  «ad 
abroad,  &57 ;  torts  by  the  tMtator  within  six  months  preceding 
death,  6-37;  executors,  &c.  cannot  be  held  to  bail,  658 :  co-execu- 
tors must  generally  be  joined  as  defendants,  658 ;  writ  of  summooi, 
658;  declaration  i^inst  executor,  65S;  form  of  declaration,  659: 
plea  of  nonjoinder  of  co-executor^  659 ;  plea  denying  represents- 
tire  character,  659 ;  form  of  plea  of  ne  vnquei  executor,  660;  plea 
of  piene  adnUnistravil^  660 ;  form  of  plea  of  jdate  admmutrarit 
ana  plene  adminiiiravii  prater,  660 ;  replication  to  such  plea,  660 : 
confessing  the  action,  661 ;  judgment  after  confession,  661 ;  form 
of  judgment  of  assets  quando  acciderintf  662;  form  of  the  same 
where  part  is  assets  wjuturo^  662 ;  costs  de  bamu  proftriiM^  662 ; 
judgment  de  bonis  testaiorit  m,  &c  ei  n  non,  &c.  de  ooium  preprns, 
663 ;  execution,  663 ;  devfutami^  664 ;  sore  Jieri  inqniry,  664  ; 
form  of  JL  fa.  on  judgment  de  bonis  iest.  et  si  non^  &c  664  ;  form 
of  return  of  sheriff  of  a  deoastamt^  665 ;  form  of  jctre  facias  on  a 
judgment  of  assets  mutado  ixccideruU,  665. 

executor,  &c.  cannot  be  held  to  bail,  783. 

EXHIBITS  : 
annexed  to  affidavit  should  be  intituled  like  the  affidavit,  1121; 
should  be  marked  by  the  commissioner  to  identify  it,  1121 ;  copies 
of  exhibits  need  not  be  taken  before  showing  cause  against  a  rule, 
1097. 

EXIQI  FACIAS : 
for  outlawry,  1071. 

EXONERETUR : 
to  discharge  bail,  839. 

EXTENT : 
against  heir,  form  of,  on  special  judgment,  689:  see  **  Elegit" 

EXTORTION : 
by  officers  of  court,  how  punished,  47. 

FALSE  IMPRISONMENT ; 
count  in  declaration  for,  133. 
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PALSE  EETUBN  : 

action  agaiast  sheriff  for,  613. 

FAST-DAT : 

when  reckoned  in  proceedings,  38. 

PEES  OF  COURT: 
table  of,  49 ;  fees  of  connsel,  489 ;  in  case  of  paupers  suing,  630, 633  \ 
fees  of  sheriff,  table  of,  1286. 

FEIGNED  ISSTTE : 

in  what  cases,  434 ;  how  framed,  434 ;  form  of  the  issue,  434 ;  motion 
regarding  issue,  in  what  coivt,  435;  the  trial,  436;  the  poBtea, 
436;  motion  for  new  trial,  in  what  court,  436;  costs  on,  436 ; 
eosts  abiding  the  event,  436 ;  coitts  where  there  are  seTeral  issues, 
437;  costs  of  issue  under  the  Tithe  Commutation  Act,  437;  no 
error  on  feigned  issues,  438 ;  no  bill  of  exceptions,  438. 

FELONY: 

proceedings  against  hundredors  for,  699 ;  staying  proceedings  pendin;; 
indictment  for,  1048 ;  security  for  oosts  by  felon,  865. 

FEME  COYEBT :  see  «'  Husband  and  Wife." 

FIAT  OF  JUDGE: 

prefious  to  obtaining  rule,  1089. 

FIERI  FiClAS: 

writ  of,  572 ;  from  what  time  it  binds  the  dedtor's  gpods,  1299 ; 
seizure  of  the  goods,  572;  selling  them  to  execution  creditor, 
572 ;  payment  of  arrears  of  rent,  573 ;  in  what  cases  rent  psyable, 
573;  landlord  not  bound  to  pay  poundage,  573;  if  goods  not 
sufficient  to  pay  debt,  573 ;  payment  of  taxes,  547 ;  what  kind 
of  property  may  be  taken,  574 ;  money,  bank  notes,  &c.  574 ; 
leaseholds,  574 ;  equitable  interest,  574 ;  fixtures,  574 ;  grow- 
ing crops,  575;  whose  property  may  be  taken,  575;  wife's 
property  Tested  in  trustees,  575;  goods  of  partnership,  675; 
goods  pawned,  or  let,  576;  goods  fraudulently  assigned  by  judg- 
ment aebtor  after  writ  of  execution,  576 ;  if  fraudulently  assigned 
to  delay  creditors,  576 ;  goods  as^iigned  by  bill  of  sale,  1299, 1300; 
goods  privileged  from  seizure,  576;  goods  of  bankrupts,  677; 
notice  of  act  of  bankruptcy,  577 ;  priority  of  writs  offi.ja.  accord - 
ine  to  delifery  to  the  sheriff,  577 ;  return  of  the  writ  by  the  sheriff^ 
578 ;  writ  of  venditioni  exponas^  578 ;  form  of  writ  of  venditioni 
eaepontu,  578 ;  distringa§  nuper  vicecomitem,  579;  remedy  of  exe- 
cution creditor  against  the  sheriff  for  the  amount  of  the  levy,  579 ; 
form  of  writ  of^/a.  on  a  judgment  for  tlie  plaintiff,  580 ;  form 
of  writ  of^/a.  on  a  judgment  for  debt,  581 ;  rorm  of  writ  otJLfa. 
on  a  rule  for  payment  of  money,  581 ;  form  of  writ  of  ^.  Ja,  on  a 
rule  for  payment  of  money  and  costs,  582 ;  form  of fi,  Jo.  on  a  rule 
for  payment  of  costs  only,  582;  form  of  fi,  fa.  on  a  judgment  of 
an  in^rior  court  removed  into  one  of  the  superior  courts,  583 ; 
form  of  Ji.  fa.  on  a  rule  or  order  for  payment  made  in  an  inferior 
court  and  removed  into  one  of  the  superior  courts,  583 ;  form  of 
JL  /a.  on  a  rule  or  order  for  payment  of  money  and  costs  mude  in 
an  inferior  court  and  removed  into  the  superior  courts,  584. 
Jieri  facias  de  bonii  eccletioiiicii^  693. 
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FILIKG: 
of  decUntion,  when  oeeeanzy,  125 ;  of  winrnnl  of  tttonejv  1 010, 
iOll;  of  affidaTiti,  1129;  of  biU  of  Ml^  ISOa 

FINAL  JUDGMENT : 
whan  aicBed,  607. 


FIXTUfiES: 
when  taken  mtdiaJL/a.  £78,  579. 

FOBCING  ON  TBUL,  310;  aea  ••Trial,  foreing  on.** 

FOREIGN  ATTACHMENT: 
remoTing proceedings  bj,  in  Mayor'a  Cout»  1189, 1196;  aM  ''At- 
tadiment  of  Debta." 

FOREIGNER: 
how  far  subject  to  jorisdietion  of  common  law  eoorta,  3;  letiaBa  bj 
and  against.  3,  4,  668,  6G9 ;  Statute  of  Limitations  aa  affeeting, 
668;  Briti^  sobjeeta  residiag  abroad,  669;  proof  of  fbreigB  law 
at  trial,  669 ;  foreign  bankrupt  is  not  entitled  to  prinlm  fitm 
arrest  here,  781;  persona  residing  abioad  most  genenuQy  find 
aeenrity  for  costs,  669 ;  see  *'  Security  for  Costs." 

FORMS  OF  ACTION,  67 ; 
real  and  mixed  actions,  68 ;  personal  actiona,  68;  pnetiflal  abolitioo 
of,  71,  136;  retained  in  writ  of  ct^jtu^  776;  retained  (or  pupoae 
of  costs,  449 ;  amending  form  of  action  at  trial,  1079L 

FRANCHISE  OR  LIBERTY: 
writ  how  directed,  664. 

FRAUD ; 
must  be  pleaded  speeiallT,  179;  f^udulent  plea  of  release,  889 
fraudulent  execution,  610;  setting  aside  warrant  of  attorney  for 
1019;  cognovit^  1023 ;  fraud  cannot  be  proved  on  writ  of  inquiry, 
1033 ;  second  arrest  where  first  got  rid  of  by  fraud,  786 ;  frand 
may  always  be  replied  to  a  plea  of  judgment  recoTered  in  any 
oout,  779. 

FREEHOLD : 
when  bound  by  judgment,  618. 

FREEHOLDER : 
bail  must  be,  826. 

FURTHER  TIME : 
to  declare,  128;  further  and  better  paiticulan,  161 ;  frixtber  time  to 
plead,  166;  to  go  to  trial,  305 ;  to  justi^r  bail,  827. 

GAMING: 
setting  aside  wanant  of  attorney  giren  to  secure  gaming  debt,  1018,  n. 

GAOL: 
render  to,  837 ;  remoring  prisoners  from,  732. 

GENERAL  ISSUE: 
plea  of,  176  to  182;  plea  of  genend  iaane  by  statute,  182;  idst  oC  by 
justices  of  the  p<»oe,  708. 

GENERAL  VERDICT,  863 : 
sabject  to  a  special  case,  368. 


IMDBZ. 

GIVING  TIME: 
to  principal  difcharges  btil,  840. 

QLOUCBSTEB,  STATUTE  OF,  447 :  «m  «*  Corts." 

GOOD  FAITH: 
flUying  Mtioiis  against,  1046 ;  setting  uide  action  ajpainit  bail  con- 
tiBiT  to,  809;  qnaabing  proceedings  in  error  aninst,  663 ;  pro- 
ceeaings  against,  not  stricUy  an  irregularity,  1061. 

GOOD  FBIDAT: 
how  rsckoned,  38, 44. 

GOODS: 
obtauiin|(  retom  of  by  ezecntion  in  detinmey  604 ;  obtaining  deliyery 
in  action  for  breacn  of  contract,  1299. 

GOODS.  CONVERTING : 
plea  of  not  gnilty  to  action  for,  182. 

GOODS  SOLD: 
dedaration  for,  131 ;  plea  of  general  isaae  to  aetiop,  179. 

GBATIS,  REJOINING: 
meaning  of,  17^ 

GRATUITIES : 

to  officers  of  court  aboliabed,  48. 

GROUND  WRITS : 
abolished,  663. 

GROWING  CROPS : 
■tie  oi^  under ^ /a,  676. 

GUARDIAN : 
to  an  infant  defendant,  640 ;  see  *'  Infimt" 

HABEAS  CORPUS  AD  SATISFACIENDUM: 
form  of,  733;  to  charge  defendant  in  ezecntion,  783;  how  sned  out, 
and  proceedings  on,  734 ;  form  of,  734. 

HABEAS  CORPUS  AD  TESTIFICANDUM: 
to  procure  attendance  of  a  witness  who  is  in  prison,  263 :  form  of 
tiie  writ,  263;  form  of  affldant  on  applying  for,  263;  now  writ 
sned  on^  264 ;  prac^  for,  264;  for  prisoner  as  witness  before 
an  examiner,  269;  may  be  had  before  an  arbitrator,  1163. 

HABEAS  CORPUS  CUM  CAUSA  : 
to  remoTc  cause  from  inferior  court,  1189;  see  "Remofal;"  to 
remove  prisoners  to  Queen's  prison,  732. 

HABERE  FACIAS : 
writ  of,  in  ejectment,  961 ;  ess  *'  Ejectment" 

HANDWRITING: 
proof  of,  304. 

HEIRS: 
actions  against,  687;  writ  of  summons  need  not  describe  repreaen- 
tatire  character,  687 ;  cannot  be  held  to  bail.  687;  plea  by  heir, 
687;  if  plea  admit  assets,  687;  what  are  bad  pleas,  688;  repU- 
"  e2 


imiTiS—corUinued. 

cation  to  plea  of  rimu  per  desomU^  688 ;  eonforion  of  plei,  6^^^^  : 
iudgmeDt  aiiainst  heir,  688 ;  special  judgment,  688 ;  form  ci 
judgment  against  heir  for  ancestor's  debts,  6H8 ;  execution,  6^::' : 
special  writ  of  execution,  689 ;  form  of  extent  against  heir  L>a 
special  judgment  againat  him,  689;  adn /acku  agminat  terre> 
tenants,  689. 

HIRE: 
of  goods,  form  of  count  for,  132 ;  lale  undar  JL/a.  of  goods  let  to 
hire,  576. 

HOLIDAYS : 
what  are  allowed  in  courts,  43 ;  in  time  to  plead,  165. 

HOUSEKEEPER : 
bail  must  be,  825  ;  jurora,  239. 

HOUSE  OF  LORDS : 
error  from  Exchequer  Chamber  to,  546 ;  proeeedinga  in,  547»  54S ; 
tee  "  Error ;"  costs  in,  on  bill  of  ezoeptiona,  361. 

HUNDREDORS : 
liabilitj  of  the  hundred  for  damage  by  rioten,  699;  eoarse  of  pn>- 
ceeding  by  party  damaged,  699  ;   action  against  hundred  maat  be 
brought  within  three  months,  700 ;  writ  of  summona  agaiost,  how 
addressed,  700 ;  service  of  writ  of  summons  upon,  99,  7t)0 ;  mij 
be  by  serving  high  constable,  700;  how  appearance  entered,  7<X' : 
costs  and  damages,  700:  what  damages  jury  are  to  nva.  TOi): 
how  constable  reimbursed,  701 ;  execution  againat  himanil  <0l  : 
form  of  fieri  faciae  against  the  inhabitants,  701. 

HUSBAND  AND  WIFE: 

as  parties  to  actions,  plaintiffs,  76;  defendants,  79 ;  seirice  of  writ 
of  summons  upon,  99;  how  fkr  compellable  as  witnesaea,  250: 
whether  woman  cohabiting  with  man  u  eompallable  witnen,  250 ; 
if  husband's  consent  makes  wife  a  competent  witness,  250. 

actions  by,  642 ;  wife  suing  alone,  642 ;  how  defendaint  pleads  if 
wife  wrongly  sues  alone,  642 ;  when  husband  maj  sue  alone  or 
jointly  with  wife,  643;  when  both  husband  and  wire  must  join  in 
aning,  644 ;  husband  may  add  claims  in  bia  own  rigfa^  644 ; 
aathoiity  to  use  each  others  name,  645 ;  form  of  declarntien  by 
husband  and  wife,  645. 

actions  against  husband  and  wife,  645 ;  when  huaband  must  be  sued 
alone,  645 ;  where  the  wife  alone  is  sued,  646;  where  the  hus- 
band may  be  sued  alone  or  jointly  with  the  wife,  646 ;  where  both 
must  be  sued  jointW,  647 ;  proceedings  in  the  action,  647;  coter- 
ture  most  be  pleaded  in  person  and  specially,  647 ;  form  of  plea 
of  coTcrture  in  bar,  648 ;  form  of  plea  of  eoterture  in  abatement, 
648 ;  costs  and  execution,  648 ;  when  wife  will  be  disefaarged 
from  imprisonment,  648,  1301. 

marriage  of  par^  during  action,  649 ;  between  writ  and  judgment, 
649 ;  after  juagment,  hjfeme  sole,  642 ;  after  iudsmeat  affaiaat 
feme  eole^  649 ;  form  ox  writ  of  revivor  against  husDand  ana  wife 
who  married  before  judgment,  650 ;  form  of  suggestion  where  a 
woman  married  after  judgment  a^nst  her,  650 ;  marriage  pending 
error,  550;  marriage  revokes  arbitrator's  authority,  1150. 

warrant  of  attorney  given  by  feme  covert^  when  set  aside,  1019  ; 
who  may  set  aside,  1020. 
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flUSTIKQS : 
demaadiag  putf  at,  for  oolUwrj,  1071. 

IDEM  SONANS : 
Bune  in  deeUntion,  126;  defondant's  name  in  amiat  must  be, 
774. 

IDIOTS  AND  LUNATICS,  686 : 
idiots  must  ene  in  person,  666 ;  lunatics  in  person  or  by  attorney, 
666;  idiot  when  sued  must  appear  in  person,  666;  a  lUDatic,  by 
attorney.  666 ;  serving  process  on  Innatic,  100,  666,  667 ;  may  be 
held  to  oail  667;  may  oe  tiLken  under  a  oo.  jo.  667 ;  lunatics  as 
▼itnesses,  251. 

ILLEGALITT : 

of  eonsideration  must  be  specially  pleaded,  179. 

ILLITERATE : 
person  making  affldafit,  1125. 

ILLNESS: 
of  witness  a  ground  for  examining  him  before  trial,  266,  281 ;  of 
party  an  excuse  for  not  taking  him  to  prison,  599 ;  a  ground 
lor  extending  time  to  justify  bail,  827 ;  illness  of  a  juryman 
ground  for  discharging  jury,  845;  illness  of  attorney  a  ground  for 
putting  off  trial,  306. 

Dm ATEBIAL  : 
issue,  repleader  on,  413. 

IMlfEDIATELT : 
meaning  of  word,  40. 

IMPABLANGE: 
abolished,  510. 

IMPARTIAL  TRIAL : 
ehange  of  renue  to  have,  876,  875. 

IMPLIED  CONFESSION: 
of  action,  1020. 

INCIPITUR : 
in  judgment  paper,  form  of,  508. 

INCOMPETENCY : 
of  witness,  objection  to,  336. 

INCREASING': 
damages,  361,  383. 

INDICTMENT: 
staring  proceedings  in  action  pending,  1048  5  indictment  for  rescue, 
801 ;  indictment  of  unqualined  person  aotmg  as  attorney,  1236. 

INDORSEMENTS : 
on  writ  of  summons,  87,  88;  of  mandamus  or  injunetion,  93 ;   on 
declaration,  125;  on  writs  of  ezecutioD,  565;   on  otqnas,  773; 
on  writ  of  ejectment,  934;  on  summons  under  Bills  of  Exchange 
Act,  997 ;  on  writ  of  trial,  421 ;  on  notice  of  action,  707. 


vmtx. 


I3«?ANTS: 
may  be  witneaaea,  250;  tdioitVf,  696;  proekrim  any,  bow  ftp- 
pointed,  636 ;  form  of  petition  to  sae  by  proekem  amg,  637 ;  term 
of  consent  of  procAem  amg^  637;  form  of  affidavit  verifying'  m- 
natures,  637;  special  admission  applies  to  one  action  only,  ^S/; 
form  of  declaration  byprocAem  amy,  638;    cbanf^e  of 


amy,  638;  secnrity  for  costs  by  proekem  mmu  638;  liabiliCj  of 
proAem  may  for  costs,  630 ;  ionmt*s  liabUity  for  costs,  639. 

actions  agaiiwt  inianta,  639;  infanU'  may  ba  held  to  bail,  639 ;  g«ar- 
dian  moat  ba  appoiated  to  defend,  640 ;  entering  appearance,  G40 ; 
plea  most  state  admisaion  to  defend  bygnardian,  640;  infncr 
most  be  specially  pleaded,  640;  plea  of  infancy,  641 ;  liabili^  of 
guardian  for  costs,  641 ;  execution  against  infant,  641. 

error  assigned  by  guardian,  641 ;  warrant  of  attorney  gitan  by  jr'^'^ 
when  set  aside,  1019,  1020. 

INFERIOR  COURTS : 
removal  of  causes  from,  1183;  see  ''SoBOraL" 


INHABITANTS : 
•f  a  hundred,  service  of 


proeasa  on,  700. 


INITIALS: 
of  defendant's  chiistian  name,  when  anffident  in  writ  of  enfflmons, 
84 ;  in  affidavit  to  hold  to  bail,  764 ;  in  oqwu,  774. 

INJUNCTION : 
claim  of  writ,  93 ;  notice  of  action,  66 ;  indoraement  on  aammois 

of  claim  of,  93 ;  the  enactment  of  the  Common  Law  Proeedue 

Act,  1276;  effect  of  the  enactment,  1276;  concurrent  jvris&lioii 

by  Court  of  Chancery,  1277. 
injunction  staging  trial  after  notice  of  trial  dispensea  with  freili 

notice  of  trial,  212 ;  stay  of  action  brought  in  disobedieiiee  of 

injunction,  1047. 
iig'nnction  under  Railway  and  Canal  Traffic  Act,  1211. 

INQUIRY,  WRIT  OF  : 

in  what  eases  allowed,  1028, 1030  ;  to  whom  directed,  1030;  taste 
and  return,  1030;  must  include  all  the  defendants,  1030;  place  of 
trisl,  1030;  no  rule  required  for  good  jury,  1031;  how  the  writ 
sued  out,  1031 ;  form  of  writ  of  inquiry,  1031 ;  notice  of  inqoiiy, 
1031 ;  to  whom  and  how  given,  1031 ;  how  long  and  short  notkie, 
1031 ;  what  notice  must  specify,  1032 ;  continuance  or  counter- 
mand of  notice,  1032 ;  costs  of  the  da^  for  not  proceeding  on  notice, 
1032;  irregularity  in  notice,  how  waived,  1032;  form  of  notice  of 
inquiry,  1032. 

execution  of  writ,  1032;  attendance  of  counsel,  1032;  defendant 
bound  to  attend  punctually,  1033;  what  evidence  as  to  damages 
allowed,  1033 ;  interest  as  damaves,  1033;  return  of  inqnisition, 
1033 ;  setting  aside  verdict  and  granting  new  trial,  1034 ;  paver 
to  certify,  1034 ;  signing  judgment,  when,  1034w 

irrit  of,  in  debt  on  bond,  in  what  cases  neceeaarv,  1034;  stat  8  ft  9 
Will.  3,  c.  11,  s.  8,  1034, 1035;  when  plaintiir  to  assign  or  aaggest 
breaches,  108*5 ;  payment  into  court  of  damages  after  jodgmeat, 
1036;  satisfaction  by  execution,  1085:  judgment  to  stand  for 
further  breaches,  10^;  9eLfa,  and  fnrtixer  proceedings  on,  1085; 
to  what  cases  atatnte  applies,  1036;   what  anomit  reoovenble, 


INQUIKT,  WRIT  OF— cofrfiftiiwf. 

1037;  entry  on  the  roll  and  snggeetion  of  breaehec*  1087;  form  of 
eatrjr  vhere  the  bretches  an  assigned  in  the  pleadin||B,  1037 ; 
form  of  the  entry  when  the  breach  is  suggested  after  jndf^ent, 
1038 ;  proTing  the  breaches  at  the  inquiry,  1038;  return  of  inqai- 
aition,  1038;  taxing  costs  and  signing  judgment,  1038;  form  of 
judgment,  1039. 

writ  of,  not  after  judgment  by  default,  1039 ;  after  demurrer  or 
issue  of  md  tid  record,  1039 ;  scire  JacUu  for  further  breaohes, 
1040. 

writ  of,  in  mandamus,  1274 ;  costs  on,  1275w 

writ  of,  on  judgment  non  dbtttuUe  veredietOf  41L 

INBOLHENT: 
of  attorneys ;  see  "  Attorneys." 

IKSANITT  :  see  "  Idiots  and  Lnnatiea-*' 

INSOLVENTS: 

tetions  \n,  682 ;  aasignawt  may,  with  leaTe  of  Ittsolvent  Court,  sue, 
083 :  death  or  remoTal  of  assignees  does  not  abate  action,  683 ; 
goods  sold  by  insoWent  between  resting  order  and  discfaax^,  688 ; 
where  eanse  of  action  is  ezdusiTely  personal,  insolrent  may  sue, 
683 ;  what  rights  of  action  do  not  pass  to  assignees,  688 ;  assignee, 
when  appointed  under  Protection  Acts,  may  sue,  684:  under 
arrangement  between  creditor  and  debtor  danses,  what  the  plea 
must  show,  684 ;  plea  must  be  spedal,  denying  character  of 
assignee,  684 ;  form  of  writ  of  summons,  686 :  form  of  declaration 
by  assignees  of  xnsoWent  discharged  under  1x2  Yiot.  c.  110, 686. 

aetions  against  insoWent,  686 ;  what  debts  he  is  discharged  from, 
686 ;  creditors  entitled  to  warrant  of  attorney,  686 ;  form  of  plea 
of  insoWencT,  686;  plea  under  Protection  Aeta,  686;  insoWent 
pririleged  from  being  held  to  bail,  781;  insoWency  occurring 
during  action,  686;  of  plaintiff,  686;  of  defendant,  686. 

warrants  of  attorney  given  by  insoWents,  1011 ;  filing,  1011 ;  signing 
judgment,  1012;  setting  aside,  1018;  cognovits  hj  insolfents, 
1021 ;  consent  to  judge's  order,  1026,  n. 

insoWency  when  a  ground  for  calling  for  security  fbr  eoais,  864;  not 
a  ground  for  plaintiff  putting  off  trial,  306^ 

INSPECTION  AND  DISCOVERY  OF  DOCUMENTS,  283: 
inspection  of  public  documents,  283,  284;  semi-pubUo  documents, 
284 ;  court  rolls,  284 ;  corporation  books,  286 ;  when  inspection 
of  public  documents  refused,  287 ;  application  to  compel  inspection, 
288 ;  production  of  documents  for  purpose  of  beins  stamped,  2SS ; 
inspection  of  real  or  personal  property  material  to  the  dispute,  289 ; 
inspection  of  record  on  plea  of  imm  tiil  record,  892. 
discoTcry  and  inspection  of  priTate  documents,  289;  see  "Dia- 
coTory." 

INSTALMENTS : 
payment  of,  by  clause  in  warrant  of  attomej,  1004;  execution  on 
warrant,  1017 ;  bond  for  payment  by,  1036 ;  staying  proceedings 
on  payment  of  prindpal  and  interest,  1043. 

INSUEANCE: 
action  on  policy  of,  how  to  allege  plaintiff'a  interest  in  dedantioD, 
180.  . 
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IKTSREST: 
elainttble  on  ipeoiilly  indorsed  writs,  92 ;  as  damtges  in  Twdiet,  961 ; 
interest  on  lodgments,  62S ;  interest  in  esse  of  error  on  jndgoie&t» 
636. 

INTERLINEATION: 
in  sffidATit,  1125. 

INTERLOCUTORY  COSTS : 
dedneting  and  setting  off,  602. 

INTERLOCUTORY  JUDGMENT: 
when  there  is  ind^nnent  by  default,  1027;  on  demnrrer,  90i;  on 
mil  Uel  reoora,  894 ;  on  a  eognovUf  1023 ;  referenoe  to  master  on 
writ  of  inquiry  after,  1028. 

INTERPLEADER,  919: 
remedj  of  defendants  aenerally,  919 ;  statute  1  ft  2  WilL  4,  e.  68,  as 
to,  919,  920 ;  defendant  in  aotion  may  obtain  an  interpleader  in 
case  of  adverse  claims,  919, 920 ;  judgment  and  decision  final,  920 ; 
daim  of  party  not  apMaritt|f  barred,  920;  order  of  jndge  niayba 
resdndea  or  altered,  920 ;  judge  may  refer  matter  to  court,  920 ; 
proceedings  may  be  entexwl  of  record,  920;  in  what  cases  de- 
fendant may  obtain  interpleader  order,  9!21 ;  in  what  cases  it  has 
been  refused,  921^  1304;  parbr  claiming  lien,  921 ;  if  defendant 
has  taken  indemni^,  921 ;  officious  intenerence,  921 ;  forngnen 
residing  abroad,  921 ;  where  Crown  is  a  party,  921 ;  appiintioa 
for  the  order,  when,  922 :  to  what  court,  922 ;  court  at  the  hearing 
disposing  summarily,  922;  affidarit,  922;  altering  or  enlaxging 
rule,  922 ;  the  feigned  isaue,  922 ;  new  trial  maybe  had,  922;  hot 
not  error,  923 ;  application  to  judge  after  judgment  signed  to  have 
DToperty  deliTcrea,  923 ;  costs,  923, 1304 ;  when  paid  out  of  fund, 
923 ;  entering  on  record  the  proceedings,  924 ;  ezecntico  may  > 
be  by  ^ /a.  or  00.  aa.,  or  on  tae  rule  of  court  under  I  ft  2  TicL 
e.  110,  924. 
nUef  by  sheriff  on  daim  being  made  to  goods  taken  in  ezeeotioo, 
924;  stetute  1  ft  2  Will.  4,  c.  68,  s.  6,  as  to.  924 ;  in  what  eues 
court  will  interfere,  926;  when  the  court  will  not  interfere,  926: 
court  hss  power  to  stay  action  against  sheriff  for  trespass,  926 ;  if 
sheriff  has  exercised  a  discretion,  926:  or  been  negligent,  926; 
the  application  of  the  order,  926 ;  to  whom,  926 ;  must  be  made 
promptljr,  926 ;  the  affidarit,  926 ;  showing  cause  against  the  mk^ 
927 ;  claimant  must  produce  affidarit,  927 ;  if  claimant  fail  to  diow 
eanse.  927;  court  msr,  br  consent,  dispose  summarily,  927 ;  the  punt- 
ing of  the  order,  M/ ;  tne  issue,  928 ;  judge's  order  may  be  rcTiewed 
by  the  court,  92i3 ;  costs,  928 ;  where  a  judge  made  the  order,  court 
has  no  power  over  costs,  928 ;  successful  partr  entitled  to  costs, 
928 ;  application  must  be  made  for  coete  on  tne  affidarit,  929 ;  if 
eUimant  or  execution  creditor  do  not  appear,  929;  costo  of  iasoes 
follow  the  CTcnt  as  in  other  cases,  929 ;  coete  of  sheriff  seldom 
allowed,  929 ;  though  claimant  do  not  appear,  930 ;  sheriff  cannot 
indude  costo  of  intwpleader  rule  in  levy,  930 ;  sheriff's  daim  to 
poundage,  930 ;  if  oraered  to  sell  the  goodsi  930. 

INTERROGATORIES : 
administered  to  parties  generdly,  163 ;  enaetmento  60  to  64  of  Com- 
mon Law  Procedure  Act,  1864, 163  to  166 ;  obtaining  leaie  to 
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deliTer,  166;  bow,  157;  form  of  affidarit  on  the  application, 
157f  1292 ;  fonn  of  the  interrogatories,  158;  form  of  the  answer 
to  the  interrogatories,  158,  1292;  decisions  on  the  statute,  158; 
seldom  allowed  to  defendant  before  plea,  159 ;  Me  also  "  Inspec- 
tion and  Disoorery." 

interrogatories  administered  to  witness  within  jurisdiction  before 
trial,  268 ;  form  of,  269 ;  to  witnesses  ont  of  jorisdictioni  278 ; 
admissibility  of,  at  trial,  281 ;  costs  of,  282. 

interrogatories  on  an  attachment,  1139. 

ntELAND: 
process  of  English  courts  does  not  run  into,  2 ;  a  defendant  residing 
in  Ireland  cannot  be  served  with  a  writ  of  summons  to  appear  in 
English  court,  105 ;  if  witness  resides  in  Ireland,  his  attoidanoe 
may  be  compelled  at  an  English  trial  in  some  oases,  264 ;  rule  for 
leave  to  issue  subposna  is  absolute  in  first  instance,  1294 ;  punish- 
ment of  witness  for  disobeying  such  subpoena,  265 ;  mandamus 
cannot  issue  to  Irish  court  to  examine  witnesses,  272 ;  but  if  com- 
mission sent  to  a  person  to  examine  witnesses  in  Ireland,  Irish 
courts  will  compel  attendance  of  witness,  278 ;  executor  appointed 
by  Irish  court  suing  here,  653 :  affldarit  to  arrest  party  going  to 
Ireland,  764;  peers  of  Irehmd  pririleged  from  arrest,  778;  how 
discharged  if  improperly  arrested,  785, 786 ;  Irish  bankrupt,  when 
privileged  from  arrest  here,  781 ;  commissionen  for  taking  aiBda- 
Tits,  1127 ;  Irish  attorney  suing  for  bill  of  costs  here  need  not 
delirer  his  bill  before  action,  1250. 

IBREGULARITT: 
and  nullity  in  general,  34, 1050 ;  in  writ  of  summons,  103, 184 ;  in 

declaration,  143;  in  issue,  210;  in  notice  of  triil,  221;  see  also 

the  Tsrious  titles  of  Index, 
to  set  aside  irregularity,  1050;  how  to  apply,  1062;  admitting  tha 

irregularity,  1053;  coets,  1064. 

I88UABLY,  PLEADING : 
what  is  meant  by,  169 ;  what  are  non-isaoable  pleaa,  169 ;  what  are 
issuable  pleas,  170 ;  to  what  the  term  pleading  issnably  applies, 
171 ;  consequences  of  non-issuable  plea*  171. 

ISSUE : 

on  a  trial  at  Nisi  Prius,  what,  207 ;  by  whom  made  up  and  delitered, 
207 ;  when,  207 ;  generally  before  or  at  the  time  of  gifing  notice 
of  trial,  208 ;  to  whom  deliTered,  208 ;  form  of  in  cenezaL  208; 
form  where  Uial  is  by  a  judge  without  a  jury,  208 ;  form  oi  issue 
in  a  writ  of  trial,  419 ;  form  where  question  of  &ct  raised  by  con- 
sent without  pleadings,  209  \  suggestions  in  issue,  when  neceesary, 
209 1  notice  of  trial  may  be  indonMsd  on  the  issue,  209 ;  entry  of 
contmuanees  on  the  trial  abolished,  210  j  irregularity  in  the  issue, 
210 ;  amendment  of  the  issue,  210 ;  stnking  out  wmJ&Ur  and  de- 
murriug,  210;  when,  and  effect  of,  211. 

form  of  suggestiou  in  issue  in  local  actions,  877;  form  of  issue  and 
suggestion  on  changing  Tenue  from  a  city  or  town  to  adjoining 
county,  877. 

the  issue  in  ejectment,  952 ;  form  of  issue  where  defenee  made  for 
all  the  lanas,  952 ;  where  for  part  only,  953. 

ISSUE,  FEIGNED,  434;  see  "  Feigned  Issuer" 
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ISSUE  OF  FACT  WITHOUT  PIEADllTGS,  439 ; 
•fFtet" 

JEOFAILS,  STATUTES  OF,  1078. 

JOINDER: 
of  iMae,  202;  in  error,  631;  in  demiiiTer,  899;  of 
**  Abatement;"  of  different  etoaee  of  aetum,  136. 

JOINT  STOCK  COMPANIES : 

SroeeediogB  bj  and  agidntt,  wee  *'Corpontiona." 
oint  Stock  CompaDies  Aet,  1856,  1301 ;  Mrriee  of 
company,  1301 ;  ezecntion  againat  aharphoMer  not  alloved,  1301. 

JOINT  TENANTS : 
•errioe  of  writ  of  ejeetment  on  one,  936 ;  notiee  ^wfiiwug  deft 
action  of  ejectment  at  between,  942. 

JUDGE: 
order  in  whieb  jad^  ait  in  bane,  12 ;  indge'e  cbambera,  and 
diction  of,  21 ;  ntting  at  Nin  Prins,  23 ;  power  of  jndce  on  cueidt, 
28 ;  how  sning  and  being  aned,  42 ;  exdfonTe  contnu  over  enaaa 
lift  at  Nisi  Pnne,  323;  notes  of  trial  at  Nin  Prios,  how  obtained. 
398 ;  new  trial  for  mistake  of  jndge,  374 ;  application  to  judge  to 
amend  the  /wHea  by  his  notes,  1082 ;  trial  ofcanse  at  Nni  Prm 
by  Judge  without  jnry,  431 ;  judge  may  diieet  arbitration,  1177. 


JUDGE'S  CHAMBEBS: 
office  hours,  46;  table  of  fiNa at,  60 ;  piaetifie at,  1106, 1106. 

JUDGFS  CLERK: 
furnishing  judge's  notes  of  tiie  trial,  398;  officiating  at  cbamben, 
1106 ;  fees  payable  to,  60. 

JUDGE'S  ORDER : 
to  sign  judgment  if  debt  not  paid,  1028;  when  giTcn,  1023;  no 
ituip,  1^ }  one  partner  cannot  bind  eopartnen  in  this  way, 
1024 ;  all  written  consents  to  be  filed,  1024 ;  where  defendant  haa 
not  appeared  by  attorney  must  consent  in  person,  1024;  how  and 
when  judgment  signed.  1024 ;  where  the  defendant  is  an  inaolTent 
trader,  1026, 1026. 

JUDGHENT: 
actions  on,  coats  in,  462. 

JUDGHENT  AFTER  VERDICT,  607 : 
signing  judgment,  what,  607 ;  practice  as  to,  607, 606 ;  when  jndg* 
ment  may  be  signed,  608 ;  in  case  of  a  new  trial  being  mored  rai; 
609 ;  when  and  how  judgment  is  entered  upon  the  roll,  609 ;  not 
necessary  for  issniog  execution,  610 ;  pleaoings  to  be  entered  of 
their  proper  dates,  610 ;  judgment  also  enttfed  of  proper  date, 
610 ;  continuances  abolished,  610;  judgment  mme  pro  tmc^  611 
form  of  judgment,  611;  no  distinction  of  debt  or  damages,  611 
form  of  judgment  for  plaintiff  on  a  Tcrdiet  in  a  town  cause,  611 
the  like  in  a  cause  tried  at  the  assises,  612 ;  form  of  judgment  for 
plaintiff  on  one  count,  for  defendant  on  another  count,  and  nofls 
fir<mtpA  as  to  a  third  count  612;  form  of  jud^ent  for  plaintiff 
where  defendant's  ooets  or  issues  exceed  plaintiff's  coats,  612: 
ditto  where  there  are  issues  in  fact  tried  before  iasnes  at  law,  and 
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plaintiff  rocceedi  st  the  tritl  but  fails  on  the  demurer,  513 ;  form 
of  jadgment  for  the  defendant,  513 ;  registering  judgment,  513 ; 
•tatntes  as  to,  513;  re-registration,  514,  515;  registering  in 
Middlesex  and  Yorkshire.  516 ;  form  of  memorial  of  regisby,  516 ; 
affidarit  of  signature  of  the  Master,  516 ;  registering  judgments  in 
the  counties  palatine,  517 ;  effect  of  the  judgment  518 ;  lien  of 
judgment  on  Goremment  and  other  stocks,  519 ;  order  prerenting 
debtor  transferring  stock,  520 ;  application  for  the  judge's  order, 
620 ;  form  of  affi&Tit  thereon,  521 ;  in  what  cases  order  granted, 
521,  522;  what  cannot  be  charged,  522,  523;  interest  on  judg- 
ments, 523 ;  amendment  of  judgment,  1082. 
form  of  judgment  on  a  special  rerdict,  358;  form  of  judgment  for 
plaintiff  after  trial  before  sheriff,  426 ;  form  of  judgment  for 
plaintiff  in  cause  tried  by  a  judge  without  a  jury,  433 ;  form  of 

iudgment  on  a  question  of  fact  tried  without  pleadings,  441; 
orm  of  judgment  on  withdrawing  a  juror,  348 ;  in  case  of  non- 
suit, 353 ;  form  of  judgment  against  heir  for  ancestor's  debts, 
688;  form  of  judgment  on  special  case  without  pleadings,  908, 

Jadgment  in  error,  534,  536,  546,  548. 

arrest  of  judgment,  407* 

judgment  in  ejectment,  958 ;  see  "  Ejectment" 

judgment  in  replevin,  987 ;  see  **  ReplcTin." 

judgment  of  nonpros,  859 ;  form  of,  861. 

judgment  in  plea  of  abatement,  886. 

judgment  on  issue  of  nul  tiel  record,  894. 

judgment  on  warrant  of  attorney,  1016 ;  oognovUy  1022 ;  on  judges 
order,  1024. 

judgment  on  demurrer,  904. 

judgment  on  writ  of  inquiry  in  debt  or  bond,  1039. 

judgment  in  an  action  for  mandamus,  1271. 

judgment  in  an  action  for  an  injunction,  1276. 

JUDGMENT  BY  DEFAULT  i 
judgment  for  want  of  plea,  196;  when  signed,  196;  how  time 
odculated,  197;  for  want  of  rejoining,  196,  206;  for  want  of 
appearance,  115;  where  writ  is  specially  indorsed,  114.  115; 
where  writ  not  specially  indorsed,  116 ;  where  defendant  is 
British  subject,  106 ;  when  judgment  by  default  is  interlocutory 
or  final,  1027 ;  if  judgment  has  been  irregularly  signed  mar  bo 
set  aside,  1027 ;  if  judgment  regularly  signed,  when  it  will  be 
set  aside,  1028 ;  where  judgment  is  interlocutory  a  reference  to 


JUDGMENT  NON  OBSTANTE  VEREDICTO: 
in  what  cases,  410;  when  motion  made,  411;  remedy  by  sugges- 
tion, 411 ;  costs  on,  412;  form  of  judgment  non  cbtUmU  oersmofo, 
412. 

JUDGMENT,  WRIT  OF  FALSE,  658. 

JURAT : 
of  affidavit,  1123;  set  "  Affidant" 
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JUKI8DICT10N  OP  SUPERIOR  COURTS : 
loctl  limits  of,  2;  m  regards  foreignen,  3;  exeeptioat  to  JBiisdie- 
tioD  in  EogUnd,  6 ;  agreemeot  of  parties  to  oust  jnriadietioB,  o ; 
liow  aifected  bj  Coanty  Courts,  6 ;  jorisdietioB  of  tbe  three  su- 
perior ooarts  ID  OMunoD,  S;  exelosiTB  or  peenUar  juriadietion 
of  the  ooiurta,  10. 

niRORS : 

who  may  be,  238;  joiy  de  medietate  Unfftm,  238 ;  exemptioiit  from 
•erfing,  231;  qualification  of  jurors,  239;  ooqnalified  penon 
ahoold  be  challenged,  239;  jury  lists,  when  retained,  and  how 
made  out  by  the  church  wardens,  &c.  239;  jurors  book  made  up 
by  elerk  of  pieaoe  and  delivered  to  the  sheriff,  239 ;  sammoniug  of 
common  jurors  for  the  assises,  240 ;  printed  panel  must  be  made 
by  sheriff  seven  days  before  commission  day  open  for  inspeetion, 
240;  a  printed  oop^  to  be  annexed  to  the  aim.  Prios  record, 
240;  summoning  of  common  jurors  in  London  and  Middlesex, 
240. 

soramoning  of  special  jurors  for  the  assises,  241 ;  one  of  tbe  parties 
must  give  notice  six  days  before  the  oommission  day,  that  the 
cause  IS  to  be  tried  by  special  jurr,  241;  in  any  county  bat 
London  and  Middlesex  plaintiff  entitled  to  special  jury  oo  gXTing 
ten  days  notice  to  the  defendant  to  that  effect,  241 ;  to  defendant 
entitled  on  six  days  notice,  242 ;  form  of  notice  of  special  jury  to 
the  opposite  party,  242;  form  of  notice  to  the  sheriff,  242;  in 
extraordinary  cases  of  local  prejudice,  party  should  apply  to  lave 
a  jury  struck,  243. 

special  jury  in  London  and  Middlesex  reduced  by  secondary  and 
under-sheriff,  243;  role  for  special  jury,  how  obtained,  243; 
form  of  affidavit  on  the  part  of  defendant  for  a  special  jury^,  244; 
form  of  rule  for  a  special  jury,  244 ;  notice  must  be  |TTen  to 
opposite  party  and  to  sheriff,  244;  when  the  rule  obtained  for 
delay,  court  or  judxe  may  order  trial  by  common  jury,  244 ; 
proper  application  of  plaintiff  in  such  ease,  245 ;  when  the  rale 
for  special  jnrr  must  be  served  and  marked  in  the  stsoriatce* 
book,  245 ;  if  defendant  after  serving  rule  take  no  further  steps, 
24o;  how  the  special  jury  is  named  and  struck,  245;  where  de- 
fendant after  obtaining  rule  lias  nominated  but  not  redoced, 
plaintiff  should  reduce,  246 ;  when  struck  panel  is  kept  for 
inspection  in  office  of  under-sheriff  or  secondary,  246. 

costs  of  special  jury  paid  by  party  obtaining  it,  unless  judge  eertify, 
246. 

jury  having  a  view,  247 ;  see  "  View." 

when  juror  may  be  a  witness,  251. 

jury  in  trial  at  bar,  321 ;  in  trial  before  sheriff,  421 ;  at  writ  of 
inquiry,  1031. 

challenge  of  jurors,  326 ;  to  the  array,  826 ;  form  of  challenge  to  the 
amv,  327;  challenKe  to  the  polls,  327;  mode  of  making  a 
challenge,  327 ;  how  the  challenge  is  tried,  328 ;  challenge  of 
jurors  at  trial  before  sheriff,  423. 

non-attendance  of  jurors,  how  punished,  328;  tales,  328;  where 
special  jurors  fail  to  attend,  329. 

irregularity  in  the  jury,  329;  jurors  allowed  to  go  home  in  case  of 
adjournment,  345 ;  discharge  of  the  jury,  345 ;  form  of  pottea 
where  jury  discharged,  346;  withdiawal  of  a  juror,  346,  347; 
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J  URORS— confmued. 

form  of  posUa  irben  joror  is  withdnwn,  347;  form  of  jadgment 
thoieon,  348. 
mode  of  jury  giving  their  Terdiot^  354;    if  jury  cannot  agree; 
354 ;  misconduct  of  jury,  ground  for  new  trial,  379. 

JUSTICES  OF  THE  PEACE: 

actions  against,  702;  f»r  acta  done  within  their  jurisdiction,  702; 
declaration  must  allege  malice  and  want  of  reasonable  and  prob- 
able cause,  702;  for  acts  done  without  jurisdiction  need  not 
allege  malice,  &c  703;  but  conviction  or  order  must  be  quashed 
before  action  brought,  703;  and  no  action  lies  if  summons 
previously  issued,  served,  and  disobeyed,  733;  conviction  by 
one  and  warrant  by  another  justice,  703 ;  no  action  lies  for 
irregularity  of  distress  for  poor  rate  and  generally  where  discre- 
tion was  Tested  in  justice,  704;  no  action  if  justice  has  done  act 
in  obedience  to  rule  of  court,  704 ;  nor  after  conviction  affirmed 
on  appeal^  704  ;  if  action  wrongly  brought,  court  may  set  it  aside, 
705 ;  limitations  of  actions  against  justices^  705. 

notice  of  action  of  one  calendar  month^  705 ;  in  what  case  necessary, 
705 ;  whether  notice  ia  necessary,  la  for  judge,  706 ;  by  whom 
notice  to  be  given,  706  ;  form  of  notice  by  the  attorney,  706,  707 ; 
indorsement  on  notice,  707  ;  when  and  how  notice  served,  708. 

venue  laid  ia  county  where  act  committed,  708 ;  what  plea  allowed, 
708 ;  must  have  words  **  by  statute,"  708 ;  tender  and  payment 
into  court  of  money  by  way  of  amends,  709 ;  effect  of  payment  into 
oonrt  on  costs,  709;  plaintiff  to  be  nonsuited  if  no  notice  of  action 
&e.  proved,  709 ;  what  damages  only  can  be  recovered  by  plaintiff 
in  certain  cases,  710;  plaintiff,  if  successful,  entitled  to  full  costs 
of  suit  as  between  attorney  and  client,  710 ;  so  defendant,  710. 

action  against  Metropolitan  rolice  Magistrate,  710 ;  notice  of  action, 
venue,  &c.  710,  711. 

JUSTIFICATION : 
of  baU,  823,  824 ;  tee  '<  Bail,  Special." 

KEEPER  OF  QUEEN'S  PRISON  : 
action  againut,  731 ;  what  is  proper  form  of  action,  731 ;  may  be 
served  with  rule  to  produce  defendant  in  court,  732. 

KING'S  BENCH:  aw  "  Queen's  Bench." 

LACHES : 
of  sheriff  on  returning  writ,  613 ;  in  proceeding  to  trial,  310 ;  in  pro- 
ceeding against  prisoner,  721 ;  in  not  applying  to  set  aside  for 
irregnUirity ;  see  "  Irregularity,"  and  **  Setting  Aude." 

LANCASTER : 
County  Palatine  j  te€  **  County  Palatine ;"  venoe  in  the  northern  and 
southern  division  of,  128. 

LANDLORD  AND  TENANT : 
ejectment,  963 ;  aee*' Ejectment" 

LEASE : 
sale  of  under  JL  fa,  574  :  extending  on  elegit,  586 ;   of  outlaw's 
lands,  1073. 

LEAVE  AND  LICENCE : 
plea  of,  form  of,  177 
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LEAVE  TO  PLEAD  r 
wTenl  mttten,  192 ;  to  plead  aod  demur,  887. 

LEAVE  TO  PROCEED : 
without  per«OD&l  serrice,  96. 

LETTER  BEFORE  ACTION : 
aUowiog  costs  for,  484, 485. 

LETTERS  PATENT: 
scire faciat  to  repeal,  1068 ;  plea  to,  879,  n.  (2);  companies  estab- 
lished bj,  767. 

LEX  LOCI ; 
rule  of,  as  to  foreignerB,  4 ;  how  pioTed,  669;  how  alleged,  669. 

LIBEL : 
form  of  count  in  action  for  libel  in  a  newspaper,  134 ;  arermeat  that 
words  were  used  in  defamatory  sense,  \ii ;  payment  of  money  into 
court  in,  910 ;  putting  off  trial  in,  306. 

LIEN: 
of  attorney,  12.S9, 1261 ;  of  arbitrator,  1 162 ;  interpleader  in  eases  of, 
921 ;  goods  under  lien  taken  under ^.  fa.  676. 

LIMITATION  OF  ACTIONS : 
as  to  realty,  53 ;  as  to  specialties,  64 ;  preaerlption,  65 ;  penal  acti-  o, 
66 ;  personal  actions,  66;  merchants'  aceoonts,  57, 12S9  ;  meaniri^ 
of  **  beyond  seas,"  57,  1289 ;  from  what  time  statute  ruos,  -58 ; 
Lord  Tenterden's  Act,  69, 1290 ;  mode  of  saving  Statute  of  Limita- 
tions, 69  ;  limitation  of  error,  61 ;  limitation  of  actions  in  particular 
eases  by  statute,  62 ;  plea  of  Statute  of  Limitations,  177 ;  limita- 
tion of  actions  by  executors  and  administrators,  652 ;  for  injury 
to  real  estate  of  deceased,  662 ;  for  death  of  deceased  caused  by- 
wrongful  act  (under  Loid  CampbeH's  Act),  652;  as  to  actions 
against  eiecutors,  &c.  657;  limitation  of  actions  againat  hun- 
dredors,  700 ;  of  actions  against  justices,  705. 

LIMITED  LIABILITY : 
companies ;  «ee  **  Joint  Stock  Companies  Act,"  and  **  Corporations." 

LIQUIDATED  DAMAGES,  362;  «ee  "Damages." 

LIST  OF  CAUSES  : 
for  trial,  323 ;  court  in  banc  have  no  jurisdiction  oTer,  393. 

LOCAL  ACTIONS : 
what,  4 ;  trial  of,  in  another  county  than  that  in  which  Tenne  hid, 
876. 

LOCAL  AND  PERSONAL  ACTS : 
of  Parliament,  465. 

LONDON : 


might  have  been  brought  in,  640 ;  appeal  from  London  Small 
Debts  Court,  1206 ;  prohibition  to,  1209;  tee  *'CountT  Court" 

foreitrn  attachment  in  Lord  Mayor's  Court  of,  1184,  1187,  1195. 
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LONG  VACATION; 
pletdings  io,  37 ;  Master's  oiBcet,  43;  time  to  plead,  168. 

LORDS,  HOUSE  OF: 
error  to,  546;  tee  "  £rror,  Proceeding  in.'' 

LOSS: 
of  reeord  and  postea,  &c.  443. 

LOST  BILL  OF  EXCHANGE : 
action  on,  999. 

LOTS: 
rerdict  of  jory  determined  by,  379;  appointment  of  ompirobyi  1156. 

LUNACY: 
no  ground  for  granting  time  to  bail  to  render  prindpal,  835^ 

LUNATICS: 
eerrice  of  writ  of  snmmone  npon,  100;  proceedings  by  and  against 
lunaticfl,  666;  as  witnesses,  2ol ;  ««•  **  Idiots  and  Lonatics." 

MAGISTRATES:  «m  "  Justice  of  Peace;" 
actions  against  metropolitan  police  magifltntee,  710. 

MALICIOUS  ARREST: 
action  lies  for,  761. 

MALICIOUS  PROSECUTION: 
new  trial  for  excessive  damages  in  action  for,  382. 

MANDAMUS: 

claim  of  in  an  action,  notice  of  action,  66 ;  indorsement  oa  summons 
of  claim  of,  98. 

prerogative  writ  of  provisions  of  Cbe  Common  Law  Procedure  Act 
applied  to,  1272;  jurisdiction  of  Court  of  Queen's  Bench  as  to, 
not  taken  away  by  enactment  giving  action  for  mandoMiu^  &c. 
1272 ;  proceedmgs  for,  accelerated,  see.  1272. 

does  not  lie  for  specific  performance  of  contract,  1272 ;  effect  of 
statute  is  merely  to  extend  to  other  two  courts  the  peculiar  Juris- 
diction of  Queen's  Bench,  1272;  in  what  cases  matuhmm*  is 
claimable,  1273 ;  only  if  no  other  remedy  lies,  1278 ;  if  the  du^ 
6oommanded  is  a  public  duty,  1273;  form  of  judgment  and  wnt 
of  inquiry  under  a  tnandanuuty  1275. 

rule  or  order  by  way  of,  to  a  County  Court,  1209 ;  when  granted  to 
hear  a  case,  1209 ;  when,  should  be  directed  to  the  clerk,  1210 ; 
time  to  apply  for,  1210 ;  affidavit  for,  1210 ;  rule  nisi,  1210 ; 
costs  of  rule,  12 10;  attachment  for  disobeying  rule,  1210;  if 
one  superior  court  refuse  rule,  it  cannot  be  applied  for  in  another, 
1210. 

to  a  Colonial  or  Indian  Court  to  examine  witnesses  before  trial, 
279 ;  form  of,  280 ;  proceedings  under,  279. 

MAN,  ISLE  OF : 
jurisdiction  of  Common  Law  Courts  over  persons  in,  2;  not  con- 
sidered beyond  seas,  2. 

MANOR: 
inspection  of  rolls  of,  &c.  284. 

BIAPS: 
costs  of  preparing,  and  when  allowed,  249. 
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MARGINAL  NOTE: 

in  demurrer,  897,  898 ;  in  statutory  plea  of  oot  guHtr,  182 ;  In 
plea  of  judgment  recovered,  891. 

MARINES : 
privilegei  of,  from  being  held  to  bail,  784. 

MARKET  OVERT : 
sale  of  goods  in,  prevents  sheriff  under ^yh.  taking  the  goods,  569. 

MARKSMEN: 
affidavit  bj,  1123. 

MARRIAGE  :  see  ''  Husband  and  Wife.** 

MARSHAL  or  WARDEN :  tee  "  Keeper  of  Queen's  Prisnn." 

MARSHALS: 
office  of  in  the  Common  Law  Courts  abolished,  45. 

MASTERS: 
of  the  courts,  42 ;  their  duties,  43 ;  hoars  of  attendance,  &c.  43, 44 ; 
vacation  master,  44 ;  appointments  before  attending,  44 ;  table 
of  fees  in  Masters*  offices,  49 ;  taxation  of  costs  by,  480 ;  duties 
of  masters  in  respect  thereof,  480 ;  reference  to,  to  ascertain  da> 
mages.  1029;  reference  to  on  motion  for  rules,  &c  1098;  judge 
at  Nisi  Prius  may  refer  cause  to  Master,  1177, 1180. 

MEANS  OF  EVIDENCE: 
previous  to  trial,  223;  advising  on  evidence,  223;  notioe  to  admit, 
223 ;  notice  to  produce,  229 ;  subpesnaiag  witnesses,  249 ;  ex- 
amining witness  before  trial  in  England,  266 ;  if  in  foreign 
countries,  278 ;  inspection  and  discovery,  283 ;  interrogatories, 
153. 

MEMBERS  OF  PARLIAMENT ; 
subject  to  bankrupt  laws,  proceeiin;v8  against,  690  ;  form  of  writ 
of  summons  against,  691 ;  privileged  from  being  held  to  bail, 
690 ;  process  against,  690 ;  attachment  against,  1138 ;  cannot  be 
outlawed,  1070. 

MEMORANDUM: 
to  hi  subscribed  to  writ  of  summons,  84  ;  to  writ  of  coptof,  772 ;  to 
summons  on  bill  of  exchange,  997. 

JIERCHANTS'  ACCOUNTS : 
limitation  of  actions  on,  57, 1289. 

MESNE  PROCESS: 
arrest  upon  abolished  except  in  certain  cases,  761 ;  outlawry  opoo, 
1070 ;  tee  "  Outlawry." 

BIESNE  PROFITS: 
action  for,  975  ;  amount  of  damages,  976 ;  recovery  of,  on  trial  of 
c;)ectment,  956;  tee  '*  IHectment** 

MESSENGERS: 
of  the  courts,  47. 
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MIDDLESEX : 
aitUngs  at  Nisi  Prins  in,  28;  registry  of  jadgment  to  bind  lands 
in,  516 ;  secondary  of  Queen's  Bench  for  registering  deeds  in,  516  ; 
sheriff  of  Middlesex  how  addressed  in  writ  of  execution,  564 ; 
qualification  of  jurors  in,  289. 

MILITARY : 
priTilege  of  from  being  held  to  bail,  784. 

MISCONDUCT: 
of  attorney,  how  punished,  1264 ;  of  agent  to  attorney,  1268 ;  of  jury, 
new,  trial,  &c  in  case  of,  879. 

MISDIRECTION: 
of  judge,  &c.  new  trial  for,  874. 

MISJOINDER: 
of  plaintiffs  or  defendants,  1083 ;  amendment  of,  1088. 

MISNOMER : 
in  summons,  85 ;  in  appearance,  118 ;  in  declaration,  125 ;  in  writ 
of  capiatt  774 ;  plea  in  ^atement  for,  882 ;  new  trial  where  a 
Juror  sworn  by  a  wrong  name,  &c.  880,  329. 

MISPRISION: 
of  clerks,  amendment  of  record  owing  to,  1077. 

MISTAKES : 
see  "  Irregularity,"  "  Amendment;**  of  Judge  at  trial,  new  trial  for, 
874  ;  MS  »*  New  Trial" 

MONEY: 
where  seizable  under yLya.  576. 

payment  of,  into  court,  910 ;  see  **  Payment  uf  Money  into  Court." 
payment  of,  into  court  in  lieu  of  special  bail,  531. 
deposit  of,  in  lieu  of  bail-bond  with  sheriff,  797 ;  with  messenger, 
&c  in  case  of  arrest  under  Absconding  Debtors  Act,  846. 

MONET  HAD  AND  RECEIVED: 
form  of  account  for,  131 ;  plea  of  never  indebted  in  action  for,  179; 
what  may  be  given  in  evidence  under  it,  179. 

MONEY  PAID : 
count  for,  131 ;  effect  of  twnquam  mdAUaiia  in  action  for,  179. 

MONTH : 
meaning  of  the  word,  40. 

MONTH'S  NOTICE : 
of  proceedings,  40;  in  what  cases  necessary  and  what  not,  41 ; 

form  of,  41. 
of  action,  705;  see  **  Notice  of  Action.** 

MORTGAGE: 
sale  of,  equity  of  redemption  on  JL/a.  574 ;  the  like  of  goods,  &c 
mortgaged,  576;  ejectment  by  mortgagee,  948;  see  **J^ectment.* 

MOTIONS  and  RULES : 
generally,  1088 ;  see  "  Rnles  and  Motions.** 

MULTIPLICITY : 
of  actions  on  bail-bond,  801. 

«  /3 


INDEX. 

MrriNY  ACTS: 
regulations  in,  u  to  actions  against  soldiers,  &c.,  784. 

KAME: 

change  of,  bj  attomev,  1230 ;  jaror  sworn  bv  wrong,  380,  329. 

of  parties  in  writ  of  summons,  84 ;  saed  by  initial  of  christian 
name,  84,  753 ;  of  persons  soing  at  autre  droits  84 ;  names  of 
peers,  &c  85;  statement  of,  in  affidavit  to  hold  to  bail, 
763;  in  bail-piece,  815;  in  ball-bond,  797;  in  writsofesEecatioo, 
5<>2  ;  writs  of  capias,  774;  declaration,  125;  in  affidavits,  I1I8, 
1119. 

change  of  name  of  party  during  action  should  "be  suggested  on 
record,  1119,  n. 

NAVY ;  tee  "  Seamen." 

NEGLIGENCE : 

attorney's  liability  for,  1248;  punishment  of,  1248;  liability  for 
acts  of  agent,  12*48 ;  when  a  defence  to  action  on  his  bill,  12o8 ; 
not  cogniMbleon  taxation  of  bills,  1256  ;  of  sheriff,  iu  executing 
writs,  &c.  614;  tee  *'  Escape,"  *' Sheriff,"  &c. 

NE  UNQUES  EXECUTOR  : 
plea  of,  6G0. 

NEVER  INDEBTED: 
plea  of,  176 ;  what  may  be  given  in  evidence  under,  179. 

NEW  ACTION : 
after  a  disconlinuanoe,  853 ;  after  plea  in  abatement,  878. 

NEW  ASSIGNMENT: 
when  necessary,  204 ;  only  one  allowed  in  respect  of  same  cause  of 
of  action,  205 ;  form  of  new  assignment,  205 ;  conBned,  &c  by 
jiarticuiars,  152 ;  to  state  that  plaintiff  proceeds  for  olhor  eanaea 
of  action,  &c.  205;  pleas,  except  in  denial,  not  to  be  repeated  to 
without  leave,  &c  205 ;  none  to  a  plea  in  abatement,  884. 

NEWSPAPER; 
service  of  proceedings  on  printer,  &c  of,  100 ;   form  of  count  in 
action  for  newspaper  libel,  134 ;  payment  into  court  in  action 
for  libel  in,  911. 

NEW  TRIAL: 
generally,  373  i  as  to  bill  of  exceptions  on  the  same  point,  374 ;  in 
what  cases  new  trial  granted,  374 ;  for  mistake  of  the  judge,  374 ; 
misdirection,  374 ;  includes  non-direction,  374 ;  what  is  no  mis- 
direction, 374,  375 ;  as  to  telling  the  jury  the  law  as  to  coats, 
375 ;  as  to  right  to  begin,  375 ;  leaving  an  undisputed  fact  to 
the  jury,  375 ;  if  judge  without  consent  discharge  juir,  376 ;  as 
to  refusing  secondary  evidence,  376 ;  miar^eclion  of  evidenoe, 
376 ;  what  amounts  to  misrejection,  377 ;  misdirection,  3«7;  mis- 
reception  of  evidence,  377;  ordering  a  witness  to  produce  a 
privileged  document,  377 ;  evidence  tendered  for  a  particular 
purpose  and  admissible  generally,  378;  duty  of  party  at  the 
time  to  point  out  mistake  of  the  judge,  378 ;  consequenoea  of 
omitting  to  point  out  judge's  mistake,  378 ;  undoe  submiasioo  of 
counsel,  379 ;  default  or  misconduct  of  jury,  879 ;  afBdavita  of 
66 
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NEW  TRIAL— cofrfinttcrf.  .  «««.« 

jarymen  as  to  miscondnct,  380 ;  when  sworp  by  ^Jf°g  n*™«: 
880 ;  perverse  verdict,  379 ;  where  it  i»  againsk  evidence,  381 , 
where  evidence  is  conaicting,  380,  381 ;    where  damages  are 
excessive,  881 ;  affidavit  of  witness  adding  U>  ^'^^f  ;jf •  ^.^^  • 
where  damages  are  too  small,  383;  default  of  officer  of  cour^ 
883  :  default  of  party's  attorney  or  counsel,  384;   irregularity  in 
trvinK  the  cause,  sio ;  undefended  cause,  38o,  38G ;  default  or 
misconduct  of  opposite  party,  386  ;  improperly  influencing  jurv 
886 ;  misleading  or  taking  by  surprise  the  opposite  part} ,  386  , 
default  or  mi^ionduct  of  witnesses,  387 ;  non-attendance  of,  387 , 
penury  of,  387  ;  mistake  of,  387,  388;  party  taken  by  ^Jirprise^ 
388 :  Yresh  evidence,  &c.  38i) ;  where  the  action  or  defence  la 
trifling  or  vexatious    389  ;  in  penal  actions,  890  ;  in  ejectment, 
391;  m  replevin,  391    setting  aside  a  non.uit,  391 ;. leave  reserved 
to  enter  a  nonsuit,  392 ;  after  writ  of  trial  or  inquir.v  before  the 
sheriflFs,  428 ;  execution  of  writ  of  trial  may  be  set  aside  imd  new 
trial  af  er,  426 ;  when  new  trial  granted  for  defect  »«  writ  o^ 
426  ;  afte'r  a  feigned  issue ;  see  "  Feigned  Issue ;"  after  a  motion 
in  arrest  of  judgment,  or  error  brought,  &c    d91 ,    alter  a 

th?i;prcro;"i^!1or893;  to  -bat^  c^urt,.  393 ;  by  whom  a,. 
pliS^for,:393;  time  for  making  the  motion    394,  396 ;  where 
cross  rules  sought,  395 ;  when  a  continual  trial,  393 ,   wber« 
party   appears^in    person,    394  ;    notice    when  motion  in  a 
Lerved    list,    894  ;     after    execution    issued,    865  ;     before 
moVTng  in  aVrest  of  judgment,. 391;    in  causes  tried  before 
sheriff:  428;   to  set  aside  execution    of  writ  of  inquiry,    ami 
for  a  fresh  writ,  1036;    affidavits  on,  396;    when   "ecewary, 
395;    within    what    time    to    be    made,    39d;    affidavit    of 
vritness  explaining,  &c.  evidence  given  «t  trial,  396 ;  affidaM 
by  juror,  395;  judge's  notes  cannot  be  eontradicted  &c.  398 , 
affidavit  and  sheriff's  notes  of  tria  under  writ  of  trial,  428^ 
the  rule  nm,  396 ;    when  the    ruU  nisi  is  refused,  396 ;    appeal 
LSnst  refusal  Jf  rule,  on  what  case.  896 ;  when  the  r«fen„. 
iTgranted,  397 ;  the  grounds  of  the  rule  naust  be  sUted  therein, 
397  [amendment  of  tie  rule,  397 ;  when  the  rule  is  obtained  br 
one  of  several  defendanU,  897 ;  form  of  the  rule  "jf^  397 ,  n^ 
»m  when  served  as  a  sUy  of  proceedings,  3»3  ?  »»«y^/.^,°\^"° 
the  judge's  notes  of  that  trial,  398 ;  notes  must  be  paid  for,  398 , 
if  party  dies  before  showing  cause,  898 ;  showing  cause,  899 , 
new  t?ial  paper,  399;   rule  nisi  dropping,  899;  »f  discharged 
without  mention  of  costs,  899;  when  the  rule  is  made  absolate, 
899;  on  what  Urms,  399,  400;  if  plaintiff  obtain  rule  for  new 
frial,  he  cannot  be  compelled  to  go  to  trial,  400 ;  »f /"le  granU«l 
on  payment  of  costs,  and  these  not  paid,  rule  may  bj  rescinded, 
400 ;  if  rule  drop,  no  coats  of  role  to  either  party,  401 ;  if  rule 
granted  because  verdict  is  against  evidence,  costs  of  A "t  trial 
abide  the  event,  401 ;  if  no  mention  of  costs  in  the  jule  401 ;  m 
what  cases  generally  costs  not  mentioned  in  the  rule,  401 ,  wneu 
Lts  abide^the  event,  402;   where  after  defendant  obtainsa 
rule  the  plaintiff  dUcontinuea,  402 ;  when  condition  8  imposed 
of  paving  the  cosU  of  the  former  trial,  402  ,  when  rule  granted 
on  payment  of  cosU,  what  those  costs  include,  402 ;  when  party 
succeeding  on  second  trial  la  not  entitled  to  costs  of  the  fira^ 


INDEX. 

NEW  TRlAL^corUmued. 

what  the  ooeu  of  the  aeoond  indnde,  403 ;  where  puty  eatiUed 
to  doable,  oosti  locceedA  on  both  trials,  404  ;  when  role 
it  discharged,  404 ;  when  rale  is  made  abeolate  what  proceedings 
are  taken,  404 ;  plaintiff  cannot  be  oompeiled  to  go  to  new  tzi^ 
404. 

appeal  against  decision  of  coort  refusing  or  granting  new  trial,  404, 
1296;  where  application  to  enter  a  verdict,  &&  on  point  reaaryxd, 
404 ;  where  application  for  new  trial,  404 ;  what  oourta  to  be 
oourta  of  appeal,  404 ;  notice  of  appeal,  405 ;  form  of  appeal,  405 ; 
powers  of  courts  of  appeal  as  to  costs  and  otherwise,  406 ;  form 
of  Judgment  of  Exchequer  Chamber  in  fkroor  of  piainciff,  406w 

in  County  Courts  after  appeal,  1205. 

NIGHT  : 
pleadings,  notices,  &c.  must  be  senred  before  7  p.nL  128. 

NIL  CAPIAT  PER  BREVE : 
Judgment  for  defendant  on  demurrer,  904. 

NIL  DEBET: 
plea  of  not  allowed,  180. 

NISI  PRIUS : 

record  in  general,  817 ;  what,  and  form  of,  817 ;  how  and  by  whom 
made  up,  317  ;  does  not  require  to  be  sealed  or  passed,  317 ;  to 
whom  deliyered,  317 ;  when  to  be  delivered  for  trial  in  Limdon 
and  Middlesex,  817;  effect  of  a  ne  ree^fiatmr,  317;  ooontxy 
causes,  318 ;  what  matters  must  be  annexed  to  the  record,  318 ; 
particulars  of  claim  or  set-off,  panel  of  Jurors,  818;  former 
record  will  suffice  if  a  new  trial  is  had,  404. 

record  on  trial  by  proviso,  316. 

sitting  at  23;  during  term,  28;  after  term,  24;  trial  at,  see 
"  Trial" 

NISI,  RULES,  &c,  see  *«  Rules  and  Motiona.** 

NOLLE  PROSEQUI,  854 : 
what  it  is,  854 ;  to  the  whole  declaration,  854 ;  to  some  of  several 
counts,  855 ;  where  defendant  demurs,  855 ;  to  part  of  a  ooont, 
855 ;  as  to  one  of  several  defendants,  855 ;  how  entered,  865 ; 
form  of  nolle  proteqm,  855 ;  costs  on,  855 ;  where  several  defen* 
dants,  856;  when  to  be  paid,  856. 

NOMINAL: 
defsudants,  where  party  who  defends  ^ectment  in  name  of,  made 
liable  to  costs,  95iB ;  nominal  plaintiff,  security  for  costs  from,  864. 

NON  ASSUMPSIT: 
plea  of,  176 ;  what  may  be  given  in  evidence  under,  178. 

NON  DETINET: 
plea  of,  180 ;  what  may  be  given  in  evidence  under,  180. 

NON  EST  FACTUM : 
plea  of,  177 ;  what  may  be  given  in  evidence  under,  180. 
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NON-ISSUABLE  PLEAS: 
what  are,  169 ;  judges*  order  allowing  nich,  171 ;  conKqaenoes  of 
such  a  plea,  171 ;  waiver  of  obiection  to  a  plea  not  issuable,  172 ; 
when  judgment  may  be  signed  for,  171. 

NONJOINDER: 
plea  of,  878 ;  «ee  **  Abatement,  Plea  in ;"  amendment  of,  1083 ;  non- 
joinder of  plaintiffs  and  defendants,  1083 ;  tee  ^*  Amendment.** 

NON  OBSTANTE  VEREDICTO : 
judgment  of,  410 ;  what  and  in  what  cases  granted,  410  ;  entering 
suggestion  to  remedy  the  defect  in  pleadings,  411,  408  ;  judg- 
ment to  follow  the  result  of  suggestion,  408;  motion  for,  408 ; 
form  of,  409;  writ  of  inquiry  on,  412;  costs  on,  412;  form  of 
judgment  non  obstante  veredicto^  412. 

NON  PROSEQUITER : 
judgment  of,  859;  what  it  is,  859 ;  how  signed.  859;  for  not  de- 
claring, 859;  form  of  non  prot.  for  not  declaring,  861;  where 
several  defendants,  859;  cannot  be  signed  for  not  giving 
particulars,  147,  859;  in  replevin,  988;  form  of  judgment  in 
replevin,  988 ;  for  not  replying,  &c.  860 ;  may  be  signed  as  to 

gart  of  the  suit,  860 ;  in  error,  531,  860 ;  in  what  cases  set  aside, 
60 ;  costs  and  execution,  &c.  861 ;  proceedings  after  it,  859. 

NONSUIT: 

plaintiff  may  elect  to  be  nonsuit,  352 ;  competent  on  demurrer, 
852 ;  at  w'hat  time  called  for,  352 ;  in  what  cases,  352 ;  on  trial 
by  proviso,  352 ;  cannot  be  entered  in  &anc  without  leave  re- 
served, 353;  costs  on,  353;  judge  mav  certify  for  special  jury, 
858 ;  form  ot  poatea  where  there  has  been  a  nonsuit,  353 ;  form 
of  judgment,  853 ;  how  set  aside,  and  on  what  conditions,  391 ; 
leave  reserved  to  enter  nonsuit,  892  ;  duty  of  counsel  when  judge 
at  trial  sar9  he  will  nonsuit,  879 ;  assessment  of  damages  on 
reserving  leave  to  enter,  892. 

nonsuit  in  ejectment,  955 ;  on  writ  of  revivor,  1067 ;  in  actions 
against  justices,  709 ;  after  pavment  into  court,  915. 

judgment  as  in  case  of,  abolished,  see  "  Trial,  Forcing  on.** 

NOTE: 
of  allowance  of  memorandum  of  error,  529. 

NOTES  OF  JUDGE : 

at  trial,  398 ;  amendment  of  verdict  by,  1082. 

NOTES,  PROMISSORY,  aee  "  Bills  of  Exchange." 

NOT  GUILTY: 
plea  of,  177 ;  what  may  be  given  in  evidence  under,  181, 182. 

NOT  GUILTY  BY  STATUTE : 
plea  of,  182;  by  justices,  708;  by  constables,  &c.  713. 

NOTICE: 
of  action  generally,  64 ;  in  trover,  65 ;  in  detinue,  65  ;  in  claim  of 
mand^mitf,  66;*  in  claim  of  injunction,  66;  against  justices  of 
the  peace,  705 ;  in  what  cases  necessarv,  705 ;  whether  it  is 
necessary  is  question  for  judge,  706 ;  hy  whom  notice  to  be 
given,  706;  contents  of  notice  and  requisites,  706;  form  of 
69 


INDEX. 

JfOTlCE^eonttMued. 

notice  of  action  by  the  attomer,  707 ;  indorsement  oo  the  notiee, 
707 ;  when  and  how  served,  708 ;  if  notice  Yery  Tolaminooa,  what 
costs,  485,  746, 

of  action  against  oiBoera  and  other  ]>arties  acting  under  statates 
generally,  715 ;  when  ne<»ssar}',  715 ;  in  particular  cases,  715 ; 
where  action  discontinued  and  new  action  brought,  716 ;  waot 
of  notice  most  be  speciallj  pleaded,  716;  costs,  where  notice  is 
Tery  yoluminous,  716, 746, 485 ;  pleading  want  o^  against  railway 
companies,  745;  constables,  &c.  711;  special  constables,  713; 
revenue  officers,  714. 

of  writ  of  summons,  where  defendant  a  fordgner  out  of  the  juris- 
diction, &c  109. 
829 ;  the  like  in  error,  556 ;  opposing  bail  for  defect  in,  818;  of 

of  bail  in  town,  816 ;  form  of  notice,  818 ;  the  like  in  conntrr  css^ 
time  to  inquire  after  special  bail  in  town,  838 ;  of  render  by  bail, 
835. 

to  declare,  reply,  rejoin,  &c#  122 ;  notice  to  plead,  166 ;  in  error, 
545 ;  notice  of  filing  declaration,  not  necessary,  125. 

of  trial  at  Nisi  Prius;  see  "  Trial,  Notice  of;**  of  trial  by  con- 
tinuance, 218 ;  of  couDtermand  of  notice  of  trial,  219 ;  of  trial 
in  trial  at  bar,  321 ;  of  trial  in  fact  in  error,  546 ;  of  trial  bsfore 
sheriff,  422 ;  of  trial  by  special  jnry,  242 ;  of  triftl  in  ^ectoieot, 
954. 

to  admit  docnmenta  in  eridenoe,  223 ;  fee  **  Admusion  of  Docu- 
ments.** 

to  produce  documents,  829 ;  me  "  Production  of  Docomenti." 

of  intention  to  dispute  bankmptcT,  673,  674. 

to  produce  record  given  to  the  defendant,  892;  of  prodnctiofl  of 
record  by  plaintiff,  893 ;  we  "  Nul  Tlel  Record." 

of  inquiry,  1032 ;  on  back  of  joinder  in  demurrer,  899. 

of  attending  execution  of  writ  of  inquiry  by  coonad,  1032;  of 
attending  judge's  chambers  by  counsel,  lllO. 

to  proceed  to  trial,  311 ;  see  "  Trial,  Forcing  on.'* 

of  motion  to  pot  off  trial,  808. 

of  motion  for  new  trial,  394. 

of  appeal  from  County  Courts,  1201. 

of  grounds  of  removal  in  replevin,  983. 

of  motion  generally,  1089, 1090. 

month's  notice  of  proceeding,  40. 

of  taxation  of  costs,  481. 

to  quit  before  bringing  ejectment,  968. 

of  ejectment  to  be  given  by  tenant  to  landlord,  989. 

of  allowance  of  writ  of  error,  530. 

to  keeper  of  Queen's  prison  of  grounds  for  preventing  tapersedeas  of 
prisoner,  725. 

of  attorney's  lien,  1261. 

NOTICES : 
for  admission  as  attorney,  see  **  Articled  Clerks.** 
service  of,  in  general,  on  attorney,  1244 ;  on  agents,  1268. 

NUISANCE: 
effect  of  plea  of  not  guilty  in  action  for,  181. 

NULLA  BONA : 
return  of,  taJLfa,  610. 
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NULLITY : 
distinction  between  nnlHty  and  irregnUrity  in  general,  84, 1060  ; 
At  wtiat  distance  of  time  a  nullity  can  be  objected  to,  1050 ;  no 
waiter  where  proceeding  a  nnllity,  1050;  when  plaintiff  may 
treat  plea  as,  171,  192,  196 ;  when  he  may  treat  plea  in  aluite- 
mentas,  397,883. 

NUL  TIEL  RECORD: 

proceedings  upon,  891 ;  when  a  record  of  the  same  court  is  pleaded, 
891 ;  plea  of  Judgment  recovered  must  state  in  margin  date  of 
judgment,  &c.  891 ;  consequences  of  omission,  or  false  statement 
thereof,  891 ;  to  what  cases  the  rule  applies,  891 :  form  of  plea  of 
jndgment  recovered,  892;  notice  to  the  defendant  to  produce 
record,  892;  form  of  such  notice,  892;  notice  by  plaintiff  of 
production  of  record,  893  ;  form  of  such  notice,  893 ;  the  trial, 
893 ;  amendment  of  pleading  as  to  date  of  record,  893 ;  judg- 
ment, &c.  894 ;  practical  directions  as  to,  &c.  893  ;  costs,  894, 
462. 

when  a  record  of  another  court  is  pleaded,  894 ;  plea  of  judgment 
recovered  in  another  court,  895 ;  how  proved,  885 ;  certiorari, 
bow  to  be  sued  out,  895 ;  form  of  writ  of  certwvrari  from  Queen's 
Bench  to  Common  Pleas  or  Exchequer,  895;  form  of  writ  of 
certiorari  from  a  anperior  oonrt  to  an  inferior  court,  895. 

NUNC  PRO  TUNC : 
entering  of  judgment  on  death  of  parties,  1059. 

NUNQUAM  INDEBITATUS: 

plea  of,  176 ;  what  may  be  given  in  eyidenoe  under,  179. 

OATH, see  " Affidavit i"  "Witness,"  "Jury." 

OBJECTIONS : 
to  patent,  particnlars  of,  160,  146. 

OCTO  TALES,  821 : 

OFFICE  COPY: 
of  a  document,  what,  800. 

OFFICERS: 

and  other  parties  acting  under  statutes  generally,  716 ;  as  to  notice 
of  action,  716 ;  limitation  of  action,  716 ;  double  and  treble  costs, 
716 ;  when  notice  of  action  necessary,  716 ;  pleading  want  of 
notice,  716 ;  costs  of  notice,  716. 

OFFICERS  OF  ARMY  AND  NAVY : 

when  privileged  from  arrest,  783,  784 ;  exempt  fh)m  being  jurors 
when,  288;  notice  of  action  against,  714. 

OFFICERS  OF  REVENUE  i 
actions  against,  711 ;  see  **  Revenue  Officers." 

OFFICERS  OF  THE  COURTS,  42 : 
list  of  the  immediate,  42 ;  their  holidays,  43 ;  times  of  attendance, 
43 ;  fees  of,  47 ;  gratuities  to,  47,  48 ;  extortion  by,  47 ;  attach- 
ment against,  for  misbehaviour,  &c  47;  fees  to  be  taken  bv, 
Uble  of,  69. 
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OFFICERS  OF  THE  TOWER,  &c : 
not  privileged  from  being  held  to  b«il,  778. 

OFFICIAL  MANAGER: 
of  company,  759 ;  see  **  Winding-up  Acts." 

ONUS  PROBANDI,  880. 

OPENING  RULES,  1101. 

OPPOSING  BAIL,  826. 

ORDER: 
of  judge  npon  summons,  1101 ;  see  "  Summonses  and  Orders.* 
of  judge  for  leave  to  proceed  without  per&onal  s€rvic6of  process,  96. 
of  Judge  for  judgment,  1023 ;  »ee  "  Judge's  Order  to  Sign  Judg- 
ment." 
of  trial  of  causes  at  Nisi  Prius,  323. 
of  judge  to  hold  to  bail,  770. 

OUTLAW : 
cannot  make  application  for  delivery  of  attorney's  signed  bill,  1254  j 
other  incapacities  of,  1069. 

OUTLAWRY,  1069: 

what  it  is,  1069 ;  outlawry  on  meme  process  abolished  by  Common 
Law  Procedure  Act,  1852,  where  action  commenced  by  writ  of 
summons,  1070;  where  defendant  abroad,  1070;  where  he  can 
be  met  with,  or  process  executed,  1070  j  after  action  commenced 
by  summons,  1070 ;  after  error  brought,  1070;  against  whom  it 
lies,  1070  ;  a  female  cannot  be  outlawed,  but  may  be  waived , 
1070 ;  consequence  of,  1069. 

how  obtained,  1070  :  ctt.  sa.  1070 ;  when  returnable,  1070. 

exigi  Jadat,  1070  ;  how  tested,  1070 ;  form  of  writ  of  exigijactaty 
1071 ;  how  executed,  1071 ;  allocatur  extgent,  1070 ;  defendant 
must  be  exacted,  &c  at  five  successive  county  courts,  &€. 
1072. 

return  to  exigi  Jaciai  and  judgment  of  outlawry,  1072;  entry  of 
outlawry  on  the  roll,  1072. 

capiat  tUlagatum^  &c  1072;  what  and  how  executed,  &c.  1072; 
arrest  on,  1072 ;  in  case  of  banliruptcy  or  insolvency,  1072;  pri- 
vilege from  arrest,  1072. 

Bftecial capiat  tUlagatum^  &c  1072 ;  proceedings  to  obtain  satisfac- 
tion out  of  property  seized,  1072,  1073 ;  where  amount  does  not 
exceed  50^,  1073;  where  it  exceeds  50/.,  1073;  grant  of  debtor's 
lands,  &c.  1073 

by  writ  of  error,  1073 ;  writ  of  error  still  in  ose  for  this  proeeediag, 
'  1074 ;  for  what  it  may  be  brought,  1074 ;  may  be  brought  as  a 
matter  of  right,  1074 ;  seldom  resorted  to,  1074 ;  other  points,  as 
to,  1074  ;  terms  imposed,  1074 ;  supertedeaty  1074. 

on  application  to  a  court  or  judge,  1074;  is  discretionary  with  the 
court,  &c.  1074;  at  what  time  applied  for,  1074;  by  whom  ap- 
plied for,  1075 ;  terms  may  be  imposed,  1074 ;  in  case  of  insol- 
vency, 1075,  costs,  1075;  proceedings  after  order  for  reversal, 
1076 ;  tvpertedeat  on  capiat  utUtgatum^  1076. 

OYER  AND  PROFERT : 
of  deeds,  &c  abolished,  120. 
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PALACE : 
writ  of  execution  cannot  be  ezecnted  in,  671. 

PALATINE  COUNTIES : 
registering  pudginents  in  connty  palatine,  617 ;  writs  of  execution  . 
m  connties  palatine,  560,  663;  in  what  actions  and  for  wtiat 
amount  defendant  may  be  held  to  bail,  762. 

PALATINE  COURTS: 
their  Jurisdiction,  4;  practice  now  assimilated  to  that  of  superior 
courts,  4 ;  new  trial  in  cause  from  Palatine  Court,  898 ;  Queen's 
Bench  is  court  of  appeal  from,  in  new  trials,  405 ;  to  what  court 
there  is  error  from  Palatine  Coarts,  528 ;  removal  of  record  from, 
to  court  of  em)r,  633 ;  judgment  of  court  of  error  from,  687 ; 
execution  on  judgments  of  Courts  Palatine,  560 ;  certiorari  to 
remove  cause  from  County  Court  may  be  issued  by  Palatine 
€k>urt8,  1198 ;  removal  of  cause  from  Palatine  Courts  for  judg- 
ment, 1197 ;  attorneys  in  Palatine  Courts,  1229. 

PAPER  .- 
peremptory,  14 ;  crown  and  special  paper,  16 ;  new  trial  paper,  16. 

PAPER  BOOKS : 
on  argument  of  error,  16 ;  on  demurrer,  16,  901. 

PAPER  DAYS: 
table  of;  18 ;  ses  **  Courts.*' 

PARISH : 
service  of  ejectment  on,  937. 

PARISH  BOOKS : 
inspection  of,  286. 

PARISH  CONSTABLES : 
actions  against,  1714. 

PARLIAMENT: 
members  of,  tee  **  Members  of  Parliament.** 

PARTICULARS : 
of  demand,  114;  where  common  counts,  144;  costs,  if  no  par- 
ticulars delivered  or  tiled,  144 ;  consequence  of  disobeying  rule 
of  court  as  to,  146 ;  where  there  are  special  counts,  146 ;  in 
what  cases  necessary,  145;  in  tort  and  trespass  to  land,  146 ; 
patent  infringement  cases,  146 ;  costs  of  ditto,  146 ;  when  sum- 
mons for  particulars  may  be  obtained,  146 ;  how  obtained,  146 ; 
on  what  terms,  146 ;  if  plaintiff  has  already  delivered  his  account 
before  action,  147 ;  consequence  of  not  giving  particulars,  147 ; 
defendant  cannot  sign  judgment  of  turn  pros.  147;  form  of 
particulars  generally,  147 ;  where,  cannot  be  comprised  within 
three  folios,  148 ;  need  not  allow  credit  for  payment  or  set-off, 
148;  should  be  entitled  in  the  court  antl  cause,  148;  delivering 
other  particulars  after  specially  indorsing,  148 ;  form  of  particu- 
lars on  common  counts  when  comprised  within  three  folios,  148 ; 
form  when  special  counts  also,  148;  when  credit  is  given,  149; 
when  set-off,  149 ;  form  where  particulars  cannot  be  comprised 
in  three  folios,  149 ;  form  of  particulars  In  action  on  bill  of 
exchange,  149 ;  form  on  speciu  count,  160 ;  form  in  qectment, 


xctiange,  I4tf ; 
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150 ;  form  in  action  for  infringement  of  patent,  150 ;  anMadmcnt 
of  particnlars,  151 ;  ma«t  b«  by  leave  or  jodse  or  consent,  151 ; 
order  for  better  particulars,  151, 1292 ;  geoerallj  made  with  stay  of 
proceedl^gp^  151 ;  time  for  pleading  after  deliTery  of  particolarB, 
151 ;  particulars  mast  be  annexed  to  Nisi  Prins  record,  151 ; 
effect  of  the  particulars  on  the  pleadings  and  evidence,  152 ; 
proof  is  confined  by  the  particulars,  152,  153 ;  how  particnlan 
proved,  153;  amendment,  153;  omission  sometimes  cored,  15S; 
amendment  of  particulars  before  trial,  1079 ;  after  trial,  1080. 
particulars  of  premisses  or  breaches,  &e..  In  ejectment,  945 ;  form 
o^  150;  particulars  of  set-off,  149,  193;  particnlara  <tf  bfeadies 
of,  and  objections  to  patent,  194;  costs  o^  195;  parCicaUwi  of 
objections,  194. 

PARTIES  TO  ACTIONS : 
in  actions  ex  contradu  on  a  deed,  72 ;  several  parties  to  eontmet 
under  seal,  ?4;  plaintiff  suinff  on  simple  contract,  75;  in 
principal  and  agent,  76 ;  in  busoand  and  wife,  76 ;  defenduit  ex 
contractu  under  seal,  76 ;  defendants  on  a  simple  eontnct,  78 ; 
in  principal  and  agent,  78 ;  in  husband  and  wife,  79. 

PARTIES  TO  SUIT : 
when  privileged  from  arrest,  784;  compelling  discovery  by,  ms 
'*  Discovery." 

PARTNERS  : 
execution  against,  575  :  one  of  them  consenting  to  judge's  order, 

1024. 

PASSING  OF  NISI  PRIUS  RECORD : 
unnecessary,  816. 

PATENT : 
form  of  count  in  action  for  infringement  of,  184;  pazticolan 
of  breaches  and  objections  to,  146,  194;  costs,  &c.  in 
action  for  infrin^ment  of,  146,  454 ;  form  of  particulars,  150 ; 
particulars  of  obiections  with  plea,  194;  costs  of  same,  195 ;  form 
of  particulars  of  objections,  195;  putting  off  trial,  306;  judge 
certifying  as  to  costa  of  particulars  of  objections,  370. 

PAUPERS : 
actions  by,  680 ;  who  admitted  to  sue  m  forma  jMUfwit,  and  in 
what  cases,  630 ;  may  sue  by  prockem  amy^  630 ;  form  of  affi- 
davit on  application  for  leave,  631 ;  when  application  made  to 
sue  in  forma  patg}eru^  631 ;  how  application  made,  682 ;  form  of 
petition  to  the  chief  of  the  court,  632 ;  practical  directiona,  632 ; 
effect  of  admission,  632 ;  no  fees  to  officers  of  court,  52 ;  nor  to 
counsel  or   attorney,  payable  by  pauper,  633;  costs  as  against 
defendant,    633 ;  pUintiff  not  entitled  to,  without  order,  633 ; 
under  County  Court  Acts)  634 ;  costs  a3  against  plaintiff,  6S8  ; 
where  pleadings  amended,  634;    costs   on  steps  coUntend  to 
cause,  634;  in  what  cases  dispaupered  or  compelled  to  pay 
costs,  684 ;  costs  of  the  day  for  not  proceeding  to  trial,  814,  &i ; 
cosU  of  prior  action,  635 ;  set-off  of  costs,  503,  633. 
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PAYMENT: 

most  be  ipeeliUly  pleaded  in  bar,  179,  and  not  given  In  evidence 
in  reduction  of  damages,  Ac.  180 ;  plea  of,  to  be  constrned  dis- 
tribntively,  175 ;  form  of  plea  of,  177 ;  need  not  be  pleaded  as 
to  sums  credited  In  plaintiiTs  partiealars,  152, 180 ;  pleading 
payment  after  action  brongbt,  886;  attorney's  bills,  when 
taxable  after  payment  to  attomer,  1255 ;  to  shoriff  under  an 
execution  597 ;  by  sheriff  to  discharge  himself  on  regular  pro- 
ceedings against  bim  lor  not  bringing  in  body,  &c.  809. 

pavment  of  sum  indorsed  on  writ,  and  costs,  &c  staying  proceed- 
ings on,  1041 :  $ee  "  Staying  Proceedings.'* 

of  money  into  court,  174,  910;  generally,  174,  175,  910;  form  of 
plea,  174:  on  what  cases  lulowed,  174,  910;  generally  by 
Common  Law  Procedure  Act,  1852,  910;  in  action  on  bond,  910 ; 
in  ejectment  for  non-payment  of  rent,  964 ;  in  replevin  where 
distress  for  rent,  994 ;  by  justices  of  the  peace,  &c.  709,  910 ; 
Me  **  Justices  of  the  Peace ;"  in  action  by  bankrupts  or  assignees 
where  action  brought  within  time  allowed  to  dispute  bank- 
mptcy,  911 ;  for  lil^l  in  newspaper  or  other  periodical  publica- 
tion, 911;  as  to  part  of  declaration,  911;  where  several  counts 
for  same  cause,  911 ;  not  allowed  with  another  plea  to  same 
part,  911 ;  consequences  of  improper  payment  into  court,  911 ; 
how  paid  in,  911;  amount  to  be  Mid  m,  912;  paying  in  ad- 
ditional sum,  912;  money  paid  in  lien  of  bail  cannot  be  trans* 
ferred  to  account  of  plea  of,  &c.  912 ;  where  money  paid  into 
eourt  in  another  action,  912 ;  time  for  pleading  payments  into 
court,  912 ;  where  money  paid  by  one  of  several  defendants,  912 ; 
effect  of  plea  as  an  admission  on  the  indebitatus  counts,  91S; 
as  an  admission  on  specal  counts,  912 ;  as  an  admission  of  tort, 
913 ;  form  of  plea  of  payment  into  court  and  observations  on, 
912  ;  replication  and  subsequent  proceedings,  914 ;  accepting  in 
satisfaction,  914  ;  taxing  costs,  914 ;  Judgment  for  taxed  costs 
in  case  of  non-payment  thereof,  914;  replication  that  sum  not 
enough,  914  ;  taking  money  out  of  court,  914 ;  money  in  general 
conclusively  belongs  to  plaintiff,  914;  where  paid  in  under 
a  mistake,  914 ;  how  paid  out,  914 ;  proceedings  when  money 
taken  out  in  full  satisfaction,  914 ;  where  it  is  not  so  taken  out, 
914 ;  form  of  replication  accepting  in  full  satisfaction,  914 ;  form 
of  replication  that  it  is  not  enough,  914 ;  plaintiff  may  be  non- 
enit  after  payment  into  court,  915 ;  costs  on,  915 ;  when  money 
taken  out  in  full  satisfaction,  915 ;  when  taken  out  in  part  satis- 
faction. 916,  917 ;  when  plaintiff  replies  that  sum  not  sufficient, 
914;  plaintiff  not  deprived  of  by  €k>nnty  Court  Acts,  where 
amount  less  than  202.  &c.  917 ;  where  plaintiff  recovers  less 
than  40«.,  917 ;  defendant  not  entitled  to  double  costs,  under 
11  Geo.  2,  c  19,  s.  21,  917;  when  actions  consolidated,  917^ 
when  money  allowed  to  be  paid  in  without  liability  to  costs,  914. 

payment  into  court  upon  a  plea  of  tender,  917 ;  not  necessary 
where  tender  pleaded  to  avowry  for  rent  or  damages  feasant, 
918 ;  how  money  taken  out,  &c  918 ;  defendant  cannot  take  it 
out,  918 ;  effect  of  not  paying  in  money,  918. 

payment  into  court  of  damages  in  action  on  bond,  1084 ;  payment 

into  court  in  lieu  of  bail,  831 ;  payment  into  court  of  amends  in 

action  against  justices,  709;    against  special  constables,  &c. 

718 ;  against  revenue  officers,  714 ;  payment  into  court  in  pro- 

»  ff  2 


INDEX. 

PAYMENT— €onlmua(2. 

ceediofTB  against  railway  or  canal  eompanj  nnder  17  &  18  Vict 
c  81, 1212 

PEERS  AND  PEERESSES.  690 : 
description  of,  in  writ  of  summons,  690 ;  christian  name  of  peer, 
C90 ;  eldest  sons,  &c.  of  peers,  690 ;  privileged  from  beinc  bdd 
to  bail,  690,  778,  785 ;  arrest  of,  under  ca.  so.  690  ;  attadmeot 
against,  1133 ;  exempt  from  being  jurors,  238 ;  security  for  costs 
against,  863;  cannot  be  outlawed,  690. 

PENAL  ACTIONS : 
limitation  of,  66 ;  corporation  cannot  sue  as  common  informer,  785; 
staying  proceedings  in,  1044,  n. ;  staying  proceedings  on  pay- 
ment of  penalty,  &c.  859 ;  no  costs  in,  unless  expressly  given, 
454 ;  compounding  of,  455,  857  ;  new  trial  in,  890. 

PENALTY,  see  "  Inquiry,  &c  in  Debt  on  Bond  :" 
holding  to  bail  for,  767 ;  damages  in  an  action  for,  361 ;  defendant 
accountable  only  to  extent  of,  in  debt  on  bond,  1034  ;  staying 
proceedings  on  payment  of,  1084. 

PEREMPTORY  PAPER: 

what,  14. 

PERFORMANCE: 
of  covenants,  &c.  bond  for,  1036  ;   plea  of,  must  be  pleaded  spe- 
cially, 179. 

PERJURY: 

by  bail,  826  ;  staying  proceedings  on  execution  pending  indict- 
ment for,  1048; 'for  false  affidavit,  1117;  of  witness  at  trial, 
new  trial  for,  387. 

PERSON : 
conducting  proceedings  in  person  in  the  courts,  85. 

PERSONAL  ACTIONS : 
limitation  of,  56, 1289 ;  forms  of,  67 ;  main  proceedings  in,  81 ;  $ee 
the  several  titles  throughout  the  Index. 

PERSONAL  SERVICE : 
of  writ  of  summons,  96 ;  of  ejectment,  989;  of  proceedings  to  ob* 
tain  atuchment,  1133, 1137. 

PERSONATING  BAIL,  826. 

PETITION : 
to  sue  informdpatigfteris^  682;  by  next  friend,  687;  to  Treasury 
upon  a  special  capioM  utlagatumj  1073. 

PHYSICIANS: 
when  exempt  from  being  jurors,  288. 

PIL6T: 
exempt  from  being  juror,  238. 

PLAINT : 
in  replevin,  removal  of,  &c.  981 ;  see  *'  Replevin.** 
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PLANS: 

•ooomfMUiTlnff  aiBdATlU,  Ac  copies  of,  62;  ooi^  of  prquuinf 
pUss,  &c  fbr  CrUl,  249. 

PLEA: 

in  ffeneral,  164;  points  to  bo  attended  to  before  pleading,  164; 
distinction  between  pleas  fn  abatement  and  pleas  in  bar,  164. 

Ume  for  pleading  in  general,  165;  how  reckoned,  166;  after 
amendment,  166;  after  delivery  of  parttcnlars,  166;  after 
the  lapse  of  one  year,  166;  notice  to  plead,  how  given, 
166;  form  of  notice,  166;  if  less  or  more  than  usual  time 
given  in  notice,  166;  further  time  to  plead,  how  obtained, 
166 ;  when  after  further  particulars,  151 ;  when  summons 
for  time  to  plead  is  a  sta^  of  proceedings,  167;  and  from 
what  time,  16/ ;  what  time  is  allowed  to  plead,  167 ;  how  the 
time  is  reckoned,  168 ;  upon  what  terms  time  to  plead  is  al- 
lowed, 168;  term  of  pleading  issnably,  168;  meaning  of  isxaable 
glea,  169 ;  examples  of  non-issuable  pleas,  169 ;  examples  of 
suable  pleas,  170 ;  order  of  judge  allowing  several  pleas  does 
not  show  they  are  issuable,  171 ;  to  what  the  term  pleading 
issoably  applies,  171 ;  consequences  of  pleading  non-issuable 
piea,  171. 

fbnn  cf  the  plea,  172 ;  title  of  the  plea,  172 ;  commencement  of 
plea,  172;  form  of  commencement,  173;  plea  of  matter 
subsequent  to  action,  178;  plea  putt  darrein  continuance, 
US',  plea  of  payment  into  court,  174;  form  of  plea  of  pay- 
ment, 174;  no  order  necessary  to  pay  money  into  court, 
176;  plaintifTs  proceeding  after  money  paid  into  court,  176; 
pleas  to  actions  paftaking  both  of  breach  of  contract  and  wrong, 
176 ;  pleas  of  payment,  set-off,  &c.,  which  can  be  construed  di»- 
tributtvely,  176 ;  traverse  of  the  declaration,  176 ;  signature  of 
oonnsel,  176. 

fbrms  of  pleas  given  by  Common  Law  Procedure  Act,  1852,  com- 
menoemeot,  176;  in  actions  of  contract,  176:  denial  of  debt, 
176;  of  contract,  176;  of  deed,  177;  plea  of  Statute  of  Limita- 
tions, 177 ;  of  payment,  177 ;  of  set-off,  177 ;  of  release,  177 ; 
pleas  in  actions  for  wrongs  independent  of  contract,  177 ;  of  not 
g^nilty,  177 ;  of  leave  and  licence,  177  ;  of  self-defence,  177 ;  of 
right  of  way,  177 ;  of  right  of  common,  178. 

evidence  given  under  pleas,  178 ;  under  plea  denying  character  in 
which  party  sues,  178 ;  under  non  astwnp»itt  178 ;  examples  of 
non  attumpiii  as  on  warranty  and  policy  of  insurance,  178 ;  action 
against  carriers  and  agents,  178;  to  indelntatut  counts,  179; 
matters  in  confession  ami  avoidance  to  be  pleaded  specially,  179 ; 
action  on  policy  of  insurance,  180 ;  pleas  to  actions  on  special- 
ties, 180 ;  plea  of  nil  debet  abolished,  180 ;  confession  and  avoid- 
ance to  be  specially  pleaded,  180 ;  credit  given  in  particulars  of 
demand,  180 ;  payment  to  be  pleaded,  180 ;  operation  of  plea  of 
non  detinety  180 ;  actions  of  tort,  181 ;  examples  of,  viz.,  nuisance, 
181 ;  right  of  way,  181 ;  slander,  181 ;  escape,  181 ;  against 
carriers,  181 ;  plea  of  not  guilty  in  actions  of  trespass  to  land, 
182 ;  for  converting  plainttff*s  goods,  182 ;  plea  of  general  issue 
by  statute,  how  pleaded,  182 ;  plea  of  a  defence  arising  after 
suit,  182 ;  plea  or  judgment  recovered,  183 ;  equitable  defences, 
183, 1277. 
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PLEA— continued. 

pleading  several  pleas  eenerallTf  185;  pleading  and  demiming 
together,  185 ;  seyeraf  matters  may  be  pleaded  at  any  atage  of 
the  pleadings,  186;  jodge's  order  to  plead  sevM^al  maUera,  186 ; 
objections  to  pleas  that  tbey  are  on  same  ground  to  be  made  at 
chambers,  187 ;  certain  pleas  may  be  pleaded  together  withoat 
leave,  187 ;  in  other  cases  judgment  may  be  si.gned  if  pleaded 
without  leave,  187 ;  one  new  assignment  only  allowed  in  reaped 
of  same  cause  of  action,  187 ;  plea  not  to  be  repeated  to  new 
assignment,  188 ;  several  pleas  founded  on  same  defence  allowed, 
188;  to  what  proceedings  applicable,  189;  what  pleas  allowed, 
,189,190;  what  pleas  are  disallowed,  191 ;  bow  leave  to  plead 
several  pleas  obtained,  192 ;  form  of  affidavit  of  truth  of  the 
pies,  192;  judgment  for  pleading  several  pleas  without  leave, 
192;  appeal  from  order  to  plead  several  pleas,  193;  how  the  plea, 
when  allowed,  is  pleaded,  193 ;  particulars  of  set-ofT,  193 ;  psu"- 
ticulars  of  objections  with  plea  in  actions  for  infringement  of 
patent,  194;  amendment  ofvl95;  costs  of  particulars  of  objec- 
tions, 195;  form  of  particulars  of  objections  in  patent  cases,  195. 

judgment  for  want  of  a  plea,  196. 

striking  out  or  setting  aside  pleas.  197 ;  sham  or  tricky  pleas,  197. 

amendment  of  pleas,  199 ;  at  trial,  1079, 1080. 

adding  pleas,  199. 

withdrawing  and  waiver  of  pleas,  199. 

general  view  of  proceedings  after  plea,  200. 

PLEA  PUIS  DARREm  CONTINUANCE: 

in  what  cases  this  plea  may  be  pleaded,  886 ;  when  it  may  be 
pleaded,  886;  pleading  payment  after  action  broagfat,  886;  fiimn 
of  plea,  886 ;  matter  of  plea  must  have  arisen  within  eiffhi  days, 
&c  886;  affidavit  to  accompany  plea,  887;  how  pleaded  in 
banc,  887 ;  how  pleaded  at  Nisi  Prius,888 ;  form  of  ple«t  in  banc, 
888 ;  form  of  plea  at  Nisi  Prius,  888 ;  form  of  plea  at  the  assises, 
889 ;  when  one  of  two  defendants  plead  it,  888,  890 ;  proceedings 
after  record  returned,  889 ;  how  treated  when  pleaded,  889 ;  for 
delay,  or  when  clearly  bad,  889 ;  defendant  can  plead  bat  one 
plea  puit  darrmn  contUmance,  889 ;  a  waiver  of  former  ideas, 
889 ;  costs  on,  890 ;  amendment  of,  889. 

of  payment  into  court,  915. 

in  error  in  fact,  645 ;  see  "  Error,  Proceedings  in." 

PLEAS: 
order  in  which  the  several  species  of,  to  be  pleaded,  878. 

PLEAS  IN  PARTICULAR  ACTIONS :  see  the  lespectire  titles 

throughout  the  Index. 

PLEADER: 
service  of  articled  clerk  to,  1219. 

PLEADING: 

meaning  of  pleading  issuably,  168. 

generally,  117;  when  pleadings  are  di^peni^ed  with,  117;  <m  noo- 
appearance  to  a  writ  specially  indorsed,  117;  by  consent  <m 
agreeing  upon  an  issue  or  question  of  fact,  118 ;  on  af^rpeing 
upon  a  special  case,  118;    on  agre<'{ng  to  a  reference,  118;   in 

ej^'ctmcnt,  118 ;  general  points  in  pleading  connecied  with  prac- 
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PLEA — cofiimued. 

tice,  119 ;  fictitious  and  needless  avennenta  to  be  aToided,  119 ; 
special  demarrers  abolished,  119 ;  bat  pleadings  framed  for  de- 
lay ma}'  be  strack  out,  119 ;  title  of  pleadings  to  be  in  proper 
court  and  of  real  date,  120 ;  prqfert  and  oyer  abolished,  120 ; 
ayerment  of  performance  of  conditions  precedent  may  be  gene- 
ral,  121 ;  the  declaration,  121 ;  tee  **  Declaration  ;  "  the  parti- 
culars, 144 ;  MS  '*  Particulars ;  "  interrogatories,  153 ;  #00  *'  In- 
terrogatories ;  "  plea,  168 ;  tee  "  Plea  {*'  replication,  200 ;  tee 
**  Replication ; "  rejoinder,  205 ;  see  *•  Rejoinder.** 

PLENE  ADMIN  ISTRAVIT : 
plea  of,  proceedings  upon,  660 ;  costs  on,  662 ;  execution  on,  663  ; 
tdreferi^  inquiry  on,  664 ;  tdrefadaa  after,  665. 

PLURIES: 
writs,  101 ;  tee  "Alias  and  Pluries.** 

POINTS : 
for  argument  of  demurrer,  898. 

POLICE:  tee  '*  ConsUbles.** 

POLICE  MAGISTRATES : 
actions  against;  tee  ''Justices." 

POLICY  OF  INSURANCE : 
declaration  in  action  on,  averring  interest,  180 ;  pleaof  fion  atstmp- 
Mf  in  an  action  on,  178, 180 ;  evidence  under,  178 ;  inspection  of, 

POSSESSION  : 
of  lands,  Uliing  of,  960 ;  writ  of  execution  for,  in  <gectment,  961  • 
enforcing  possession  of  lands  under  award,  1176.  * 

POSTEA,  442 : 
deflnttion  of,  442 ;  when  and  how  made  out,  &c.,  442 ;  who  en- 
titled to,  448 ;  form  of,  442  ;  amendment  of,  1081 ;  amendment 
of  pottea  from  judge's  notes,  1081 ;  to  whom  the  application 
should  be  made,  1082;  where  pottea  lost,  448;  when  new 
trial  ordered  the  pottea  shows  nothing  but  the  second  ver- 
dict, 404 ;  on  a  feigned  issue,  436 ;  form  of,  when  jury  dis- 
charged, 846;  form  of,  when  a  juror  is  withdrawn,  847* 
form,  where  there  has  been  a  nonsuit,  853 ;  form  on  a  speciai 
verdict,  358 ;  form  of  pottea  on  a  trial  by  a  judge  without  a  jury 
in  London  or  Middlesex,  432 ;  the  lilie  at  the  assizes,  433  •  the 
lilce  where  one  issue  for  plaintiff  and  another  for  defendant,'  433  • 
form  ot  pottea  on  a  question  offset  without  pleadings,  441 '  form 
ot pottea  on  a  verdict  for  plaintiff  on  all  the  issues  in  London 
and  Middlesex,  444 ;  the  like  at  the  assizes,  444 ;  the  like  where 
the  defendant  did  not  appear  at  the  trial,  445 ;  form  of  pottea 
on  verdict  for  plaintiff  in  debt,  445;  the  like  in  detin^ 
445 ;  the  like  on  issue  on  a  plea  of  payment,  445 ;  form  where 
judge  certifies  for  immediate  execution,  445 ;  form  whera  one  of 
defendanU  allows  judgment  by  default,  445 ;  where  issues  in  law 
and  fact,  446 ;  where  issue  in  fact  first  determined,  446 ;  form  of 
pottea  on  verdict  for  defendant,  446. 
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POST  OBIT  BOND: 
not  wtthiii  8  4  9  Wm.  8,  e.  11, 1038. 

POSTPONING  EXECUTION : 
Oftler  for,  561. 

POSTPONING  TRIAL: 
at  NUi  Prins,  805;  tee  "Trial,  Patting  off;  "  before  the  afaaifr. 
423. 

POUNDAGE  FEES: 
to  sheriff  npon  writa  of  exeeation,  8c  607 ;  table  of  foea,  1284. 

POVERTY  :  Me  "Paaper." 
ground  for  r^ectiog  bail,  826. 

PRACTICE  OF  THE  COURTS : 
bow  regnUted,  31, 32 ;  who  entitled  to  practiae  in  oonts,  33. 

PRACTITIONERS: 
in  the  coarta,  who,  35. 

PRECIPE : 
for  writ  of  aommooa,  form,  and  efibct  of,  95. 

PRESCRIPTION : 
actions  barred  by,  58. 
autotes  of,  55,  56 

PRIORITY : 
of  wriu  otji/a,  577 ;  as  regards  Count  j  Cooits,  1300. 

PRISON : 
taking  the  defendant  to,  after  arrest,  596,  789. 

PRISONERS: 
proceedings  as  to,  717 ;  saes  as  in  ordinair  easea,  717 ;  not  entitled 
to  habeas  corpug  to  attend  hearing  o?  hia  case,  717 ;  bolffing 
prisoner  to  bail,  717;  where  in  cuMody  on  civil  account,  718 ; 
where  in  custody  on  criminal  aooount,  718 ;  where  jodge'a  order 
directs  discharge  of  defendant  out  of  custody,  718 ;  form  of 
writ  of  capias  against  prisoner,  718 ;  form  of  writ  of  detainer, 
720 ;  declaration,  720;  mode  of  declaring.  720;  practical  direc- 
tions as  to,  720;   when  in  criminal  custody,  720;   senrioe  of 
papers,  notice,  &c.  720 ;  forcing  on  trial  against  priaooer,  720 : 
suing  out  a  fi.  fa.  against  goods,  721 ;  charging  tlie  prisoner  in 
execution,  721 ;  when  he  must  be  charged,  722 ;  charging  the 
prisoner  when  he  is  in  the  Qoeen*s  prison,  722 ;  fork  of  affidavit 
on  applying  for  judge's  order,  723 :  mode  of  charging  tlwreoo, 
723 ;  form  of  oommittitur  piece,  723 ;  charging  prisoner  when 
in  sheriff's  custody,  723. 
diacharge  of  prisoners  by  suptrseitas,  724;  in  what  easea,  724; 
notice  to  keeper  of  cause  preventing  supersedeas,  724;  farm  of 
notice  to  keeper,  725 ;  waiver  of  right  to  saparsadmtj  725 ;  onoe 
snpersedeable  always  so,  725 ;   exception  to  this  rule,  725 ; 
list  of  prisoners  sopersedeable  725 ;  discharge  of  snperaedeable 
prisoners,  725;  how  n^^ervedettf  obtained,  725;  form  of  writ  of 
smersedeas,  726;  form  of  gaoler's  certificate  of  caoaes,  726 ;  form 
of  affidavit  of  gaoler's  oeruficate,  726. 
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PRISONERS— con/tfiued: 

discharge  of  prisoners  under  the  Small  DebU  Act,  727;  pro- 
ceedings under  48  Geo.  3,  c.  123,  s.  1,  727 ;  what  cases  within 
the  act,  727 ;  by  whom  application  toaj  be  made,  728 ;  to  what 
court,  728;  not  before  jadge  at  chambers,  728  ;  ten  days*  notice 
must  be  given,  728 ;  form  of  such  notice,  728 ;  what  the  notice 
roost  state,  729 ;  how  served,  729 ;  the  applioation  and  practical 
directions  as  to,  729;  form  of  affidavit  of  notice,  729;  rule 
cannot  be  made  retomable  at  chambers,  730 ;  creditor  may  imae 
execution  against  debtor^s  goods  after  discharge,  &c.  730; 
practical  directions,  730. 

discharge  of  prisoners  by  other  means,  730;  on  termination  or 
compromise  of  action,  730;  in  case  of  bankruptcy,  731;  in  case 
of  insolvency,  731 ;  after  death  of  plaintiff,  730 ;  where  plaintiff 
in  execution  for  costs  and  defendant  absconded,  731. 

removal  of  prisoners  into  custod  v  of  keeper  of  Queen*s  prison,  782 ; 
by  habeas  corpus  cum  causd^  732 ;  when  and  how  sued  out,  782 ; 
form  of  writ  of  habeas  corpus  cum  causa^  733 ;  how  obeyed,  733 ; 

■  by  habeas  corpus  ad  saHsjfaeiendum^  733 ;  when  to  be  used.  733 ; 
how  sued  out,  &c.  734;  proceedings  on,  734;  form  of  habeas 
corpus  ad  satisfaciendmn^  734. 

PRISONERS  AS  WITNESSES : 
obtaining  attendance  of  by  habeas  corpus  ad  te^tfieandum^  268 
form  of  the  writ  of  habeas  corpus^  263 ;  form  of  affidavit  on  the 
application,  263 ;  obtaining  by  warrant  of  a  judge  or  Secretary 
of  State,  264 ;  how  attendance  of  prisoner  of  war  as  a  witness 
obtained,  264 ;  bringing  prisoner  as  witness  before  an  examiner, 
269 ;  showing  and  giving  mformation  as  to,  by  keepers  of  Queen's 
prison,  732. 

PRISON,  QUEEN'S: 
keeper  of,  47 ;  duties  of,  717,  782 ;  must  present  list  of  prisoners 
supersedeable,  725 ;  actions  against,  731. 

PRIVILEGE : 
from  arrest  on  capias  to  hold  to  bail,  permanent,  777 ;  ms  "  Bail," 

**  Arrest  on  writ  of  oapias ;"  on  capias  utlagatum^  1070. 
of  speech   by  counsel,  334;  privileged  communications  between 

attorney  and  client,  259,  294,  1239. 

PRIVILEGES  AND  DISABILITIES: 
of  attorneys,  1238  ;  see  **  Attorneys." 

PROCEDENDO : 
after  removal  of  cause  firom  inferior  court,  1194. 

PROCEEDINGS : 
setting  aside,  for  irregularity,  1050 ;  see  *'  Setting  aside.** 
sUying  of,  1041 ;  see  **  Staymg  Proceedings.** 

PROCESS : 
see  the  different  titles  of  process  throughout  the  Index ;  cannot  be 
executed  out  of  the  jurisdiction,  2. 

PROCHEIN  AMY : 
to  infant  636;  ms  *<  Infants.** 
81 


INDEX. 

PROCIAMATIONS : 
writ  of,  unneoeiaary,  1071 ;  les  "  OvtlAWTy." 

PROCTOR: 
exempt  fh>m  being  jaror,  288. 

PRODUCTION  OF  DOCUMENTS  AT  TRIAL  : 
io  what  cues  notice  to  prodace  neceesary,  229 ;  objeet  of  a  notice  to 
prodoce,  280;  party  miut  have  actual  poeaession  orri^t  to 
poeseei  the  document,  230,  231 ;  when  notice  to  prodnce  u  nn- 
neceaeary,  231 ;  foim  of  the  notice,  234 ;  reqaisitee  of  the  notaee, 
233 ;  when  notice  moat  be  aerved,  234 ;  how  notice  is  eerred, 
285;  how  aeirice  of  notice  ia  proved,  236;  form  of  affidavit 
proving  aervioe  of  notice,  236;  conaenting  to  prodnce,  236 ; 
roaiog  to  prodace,  237. 

PROFERT  AND  OYER: 
aboliahed,  120. 

PROHIBITION  TO  A  COUNTY  COURT : 
enaetmenU  as  to,  1206;  when  it  will  He,  1206;  in  what 
granted,  1207 ;  in  what  caaea  refoaed,  1207 ;  to  whom  applica- 
tion to  be  made,  1207 ;  rule  nisi  for  prohibitioo  ia  a  atay  of  pnn 
oeedinga  in  Conntv  Court,  1208 ;  ahould  be  a«-ved  two  dAjs 
before  hearing,  1208;  elae  coata  of  the  day  may  be  iocnired, 
1208 ;  no  declaration  in  prohibition  neceaaary,  1208 ;  refoaal  of 
application  by  one  court  ia  final,  1208 ;  when  application  to  be 
made,  1208 ;  rule  may  be  granted  aa  to  part  of  the  prooeedioga, 
1209;  affidavit  on  the  application,  1209;  coata,  1209;  prohibi- 
tion to  London  Small  Debta  Court,  1209. 

PROMISSORY  NOTE ; 
declaration  on,  132 ;  plea  of  non  oaiMnpnK  in  action  on,  176, 179 ; 
fee  "  Bill  of  Exchange.** 

PROOF: 
of  debt,  how  far  a  diacontinnanoe  of  action  againat  bankrupt,  681 ; 
proof  confined  by  particulara  of  den&and,  152 ;  proof  of  parti- 
culan  of  demand^  163. 

PROPERTY : 
what  property  bail  muat  awear  to,  812,  829;  what  may  be  takaa 
in  execution,  586 ;  of  aheriff  in  gooda  taken  under^ju.  574. 

PROTECTION: 
writ  of,  for  peraona  privileged  firom  aireat,  788. 

PROTHONOTARY : 
in  courta  of  countv  palatine,  dntiea  of,  aa  to  iBgiatering  Judgncnts 
to  bind  landa,  &c  517 

PROVISO : 
trial  by,  316 ;  $ee  "  Trial  by  Proviao.** 

PUBLIC  BODIES : 
Btting  and  being  aued  by  public  officer,  755 ;  aee  **  CorporatiaDa." 

PUBLIC  BOOKS  AND  DOCUMENTS : 
in  general,  inapection  of,  285 ;  when  refuaed,  287:  when  oompdled, 
288 ;  aaa  "  Inapection." 
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PUBLIC  COMPANIES: 
«M  **  Corporations,"  "  CompAnies,**  mode  of  obtaining  inspection 
of  books,  Ac  of,  286. 

PUIS  DARREIN  CONTINUANCE : 
plea  of,  173 ;  see  **  Plea  Puis  Darrein  Continoanoe.** 

PURCHASERS : 
relation  of  judgments  as  to  purchasers,  &c,  514. 

PUTTING  OFF  TRIAL,  805;  see  "  Trial,  Patting  off." 

QUALIFICATION  : 
of  jurors,  289. 

QUANDO  ACCIDERINT: 
judgment  of  assets  against  executor,  Ac.  662 ;  judgment  of,  against 
heir,  662,  668 ;  so. /a,  on  b,  judgment  of,  665. 

QUARE  IMPEDIT : 
either  party  may  make  up  Issue  in,  207,  n. 

QUEEN: 
servants,  Ac  of,  priTileged  ttom  being  held  to  bail,  777 ;  may  grant 
privilege  to  a  person  fh>m  krrest,  788 ;  arrest  cannot  be  made  in 
palace,  Ac.  of,  571 ;  not  affected  by  stat  4  Anne,  c.  16,  as  to 
pleading  several  matters,  189 ;  name  and  title  of,  in  writ  of 
summons,  88 ;  proceedings  to  revive  judgment  not  necessary  for, 
1062. 

QUEEN'S  BENCH : 
Court  of,  its  common  jurisdiction,  8 ;  peculiar  or  exclusive  jurisdic- 
tion, 11. 

QUEEN'S  PRISON: 
action  for  escape  from  against  keeper,  731 ;  see  also  **  Prisoner." 

QUESTIONS  OF  FACT  WITHOUT  PLEADINGS,  489 : 
statute  OS  to,  439;  form  of  issue,  209 ;  proceedings  on  the  issue,  439; 
how  judgment  to  be  entered,  440 ;  agreement  as  to  costs,  440  ; 
form  of  lUfidavit  to  obuin  trial  of  issue,  440  ;  form  of  agreement 
as  to  costs,  441 ;  form  of  postea  and  judgment  thereon,  441 ;  the 
like  where  the  parties  have  agreed  on  a  sum,  441. 

QUI  TAM  ACTIONS : 
compounding  of,  867 ;  staying  proceedings  in,  1042. 

QUOD  RECUPERET : 
judgment  of  on  plea  of  abatement,  885. 

RAILWAY  COMPANIES  : 
proceedings  by  and  against,  743  ;  tee  "  Corporation." 

RAILWAYS  AND   CANALS  TRAFFIC  REGULATION  ACT, 
17  A  18  Vict.  c.  81, 121L 

RE- ADMISSION : 
of  an  attorney,  1259 ;  see  "  Attorneys." 

REAL  ACTIONS: 
abolished,  except,  Ac.  67. 
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REAL  PROPERTY : 
when  A  judgment  a  chArge  on,  618;  elegit  to  liAve  execntion  on, 
685 ;  new  trial  where  a  question  of  inheritADoe  AriMi,  389. 

REBUTTER,  209, 

RECALLING  : 
witness  After  plAlntifTs  CAse  is  closed,  343. 

RECEIVER : 
Attorney  Acting  as,  lien  of,  &c. 

RECOGNIZANCE  OF  BAIL: 
defendant  cAnnot  be  held  to  bail  on,  843 ;  entering  of^  816 ;  scire 
faeiat  on,  842;  action   on,  843;  in  ejectment  on  terminAtioo 
of  a  tenancy,  968,  969,  971,  974 ;  on  removal  of  canse  nnder  M. 
from  inferior  coorts,  1185. 

RECORD  • 
of  Nisi  Prias,  317 ;  see  *'  Nisi  Prios  Record;**  in  ^ectracnt,  963 ;  in 

error,  646;   where   questions  of  fact  without  pleAdings,  440; 

where  feigned  issue,  436. 
triAl  by,  generally,  893 ;  see  "  No!  Tiel  Record.** 
withdrawing  of,  924 ;  re-entry  of^  826. 

RECORDS  OF  COURT: 
how  proved,  299,  300 ;  of  foreign  courts,  301. 

REDUCING  DAMAGES,  362,  866 ;  see  '*  RemitUtnr  DamnA.** 

RE'EXAMINATION: 
of  witnesses,  342. 

REFERENCE  TO  MASTER : 

to  Ascertain  amount  of  damages,  1029;  enactment  of  Common  Law 
Procedure  Act,  1862,  as  to,  1029 ;  rule  to  compute  aboUshett 
1029 ;  in  what  cases  there  should  be  a  reference,  1029 ;  entering 
remiiiUwr  danwa  un  some  counts,  and  proceedin|(  to  reference  on 
others,  866 ;  order  for  obtaining,  practical  directions  as  to,  1029 ; 
where  opposing  application  for  rule,  1030 ;  ssTeral  defendants, 
1080 ;  snowing  canse,  1030 ;  proceedings  on  practical  directions, 
as  to  1029 ;  proceedings  after,  1030 ;  certificate  to  be  filed,  1030. 

reference  to  Master  on  motion  for  role,  &c.  1099. 

REGISTER :  ^ 

of  deeds  in  Middlesex,  613,  616. 

REGISTRATION : 
of  attorneys,  1231 ;  see  **  Attorneys.** 

REGISTRY : 
of  judgment  to  affect  lands,  &c.  613,  618;'  see  **  Judgment  After 

REJOINDER : 
time  for,  204 ;  judgment  for  WAUt  of  a,  206. 

REJOINING  GRATIS : 
meening  of,  172. 
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RF.LATION : 
of  Judgmeots,  510. 

BELEASE : 
form  of  plea  of,  177 ;  plea  of,  puis  darrein  eontinvance^  886 ; 
ailment  of,  error,  &c.  on,  641 ;  form  of  replication  to  plea  of, 
202 ;  agreement  of  release  of  errors  in  warrant  of  attorney,  1002. 

REMAINDERMAN: 
error  by,  627 ;  admitted  to  defend  in  ejectment,  940. 

REMANET : 
paper,  17 ;  notice  of  trial  on,  212 ;  order  of  trial  of,  324 ;  coats  in 
case  of,  870. 

REMITTITUR  DAMNA : 
on  an  interlocntory  judgment  generally,  866 ;  in  replevin,  857 ; 
where  the  damages  demanded  or  foond  are  too  large,  or  not 
recoverable,  866, 1081. 

REMOVAL : 

of  prisoners  into  custody  of  keeper  of  Qaeen's  prison,  732 ;  tee 
**  Prisoners.'* 

of  caoses  from  inferior  conrts,  &c  1184. 

before  jad/2:ment  from  inferior  courts  of  record  not  being  County 
Conrts,  1184 ;  by  what  writs,  1184 ;  by  habeas  corpus  cum  causa, 
1184;  by  certiorari^  1184;  when  not  removable,  1184;  when 
bail  reauired  before.removal,  1 185 ;  within  what  time  to  be  sned 
out  ana  delivered,  1185 ;  how  certiorari  sued  out,  1186 ;  prmche^ 
1186 ;  form  of  certiorari,  1186 ;  effect  of  writ  and  return,  1187 ; 
form  of  return,  1187 ;  special  return,  1187 ;  ball,  &c  appear- 
ance after  removal,  1187 ;  quashing  certiorari-prooedendo,  1187 ; 
proceedings  after  the  removal,  1188;  costs,  1188. 

by  writ  of  Mheas  corpus  cum  cansoj  1188 ;  when  the  writ  lies,  1188; 
effect  of  the  writ,  1189 ;  at  what  stage  obtainable,  1189 ;  form 
of  habeas  corpus  cum  causd^  1189 ;  service  of  notice  of  the  writ, 
1190;  return  of  writ,  1190;  bail,  1190. 

firom  Countv  Courts,  1190;  where  the  claim  exceeds  207.  in  contract 
and  6/.  fn  tort,  and  defendant  gives  notice  of  objection  and 
security  of  150/L,  he  may  stay  pro^edings  in  County  Court,  1191 ; 
entry  of  plaint  saves  Statute  of  Limitations,  1191 ;  in  other  cases 
may  be  by  certiorari,  1191 ;  enactments  respecting,  1191;  debt 
or  damage  must  exceed  6^,  1191;  when  certufrari  will  be 
granted,  1191 ;  where  claim  does  not  exceed  bL  may  be  removed 
if  judge  think  fit,  1192;  application  for  certiorari,  to  whom 
and  bow  made,  1192;  affidayit  in  support  of,  1192;  terms  im- 
posed, 1192 ;  writ  of  certiorari  may  issue  from  Palatine  Courts  to 
County  Courts  within  jurisdiction,  1193 ;  service  of  copy  of  rule 
or  summons  for  a  certiorari  must  be  served  two  dear  days  before 
hearing,  1198 ;  summons  or  rule  nisi  operates  as  stay  of  procead- 
ings  in  County  Court,  1193 ;  writ  of  certiorari  should  be  lodged 
with  the  registrar,  1194 ;  and  notice  to  be  given,  1194. 

return  of  causes  to  the  inferior  court,  1194 ;  rule  for  a  procedendo, 
1194;  form  of  procedendo,  1194. 

of  causes  after  judgment  for  the  purpose  of  execution,  1195;  gene- 
rally by  19  Geo.  3,  c  70, 1195 ;  to  what  cases  it  applies,  1196 ; 
where  the  judge  is  a  bairister  of  seven  years'  stanaing,  under 
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REMOVAL-oonfmMd 

1  &  2  Vict,  c  110, 1196;  Jodgment  when  remoTed  to  be  regirtend 
80  as  to  bind  lands,  1197 ;  removal  from  Common  Pleas  of  Lan- 
caster, 1197 ;  removal  of  roles  from  that  court,  1198 ;  remoral  by 
certiorari  of  judgment  of  Coanty  Court  exceeding  20/.  where  de- 
fendant bas  no  goods  to  satisfy  judgment,  1198. 
of  plaint  in  replevin,  981,  982. 

RENDER: 
in  discharge  of  bail  to  sheriff,  Ac  801,  834;  baQ  above  bow  dis- 
charged by,  &c  834. 

RENEWAL : 
of  certificate  by  attorney  after  n^lect  to  take  one  out,  1232. 
of  writs  of  summons,  59, 102 ;  of  execution,  597. 

RENT: 
declaration  in  a  lease  for,  133;  staying  proceedings  on  pajmeat  o^ 
1042;  ejectment  for,  963;  rent  to  be  paid  to  landlord  bdfore 
goods  sold  under  execution,  573 ;  right  to,  where  ekgU,  585 ; 
replevin  in  cases  of  distress  for,  978 ;  «ee  **  Replevin.** 

RENT-CHARGE : 
extending  of,  586. 

REPEATING  PLEAS: 
not  allowed  to  new  assignment,  188. 

REPLEADER,  413 : 
when  awarded,  418 ;  by  Court  of  Error,  414 ;  repleader  improperly 
granted  or  denied,  4l3 ;  distinction  bistween  remedy  of  i^leader 
and  judgment  non  obetmU  vertdietOf  414 ;  ooets  on,  414. 

REPLEVIN : 

not  to  be  joined  with  other  cause  of  action  in  same  suit,  186. 

generally,  977. 

what,  and  in  what  cases  it  lies,  978 ;  by  or  against  whom,  978. 

proceedings  to  obtain  the  replevin,  978 ;  when  and  how  obtained, 
and  bond  given,  978;  replevin  bond,  979;  practical  dlrectioiis 
how  to  obtain  the  replevin,  978 ;  form  of  replevin  bond,  980 ; 
form  of  capiat  in  toUkemam^  980. 

proceeding  in  the  inferior  court,  981 ;  in  the  County  Courts  under 
9  &  10  Vict.  c.  95,  in  case  of  distress  for  rent  or  damage/Mucail, 
981  ;  removal  of  plaint  in  case  of  distress  for  rrat,  &c.  981;  under 
9  &  10  Vict.  c.  95,  981;  when  allowed,  981;  when  title,  ftc.  in 
question,  981 ;  bond  on  removal  of  plaint,  984 ;  form  of  bond, 
984;  notice  of  ground  of  removal,  &c  983;  ceittofufi,  appli- 
cation for,  982 ;  form  of,  982 ;  statement  of  grounds  of  removal 
of  plaint  and  sureties,  982 ;  affidavit  for  ground  of  removal,  988 ; 
form  of  affidavit,  988. 

proceedings  in  the  superior  court,  985 ;  rule  to  appear,  985 ;  within 
what  time  plaintiff  must  declare,  985 ;  venue^  986;  form  of  deda- 
ration,  986 ;  no  other  cause  of  action  can  be  joined  with  replevin, 
986;  plea,  986  ;  form  of  avowry  or  oognisance,  986  ;  other  pro- 
ceedings, 987 ;  judgment,  987 ;  when  judgment  of  nonsuit,  987 ; 
costs,  988;  judgment  of  nonjnnaf.  988;  form  of  such  jndgmciit, 
988 ;  form  of  judgment  for  defendant  on  verdict,  969 ;  seeood 
distren,  990 ;  writ  of  aeoond  delivwanee,  990;  form  of  writof 
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second  deliyerance,  990 ;  execntion,  what,  991 ;  writ  de  retomo 
habendo,  991 ;  form  of  writ  de  retomo  habendo,  991. 

proceedings  against  the  sureties  on  replevin  bond  given  to  sheriff, 
992  ;  replevin  bond,  when  and  how  forfeited,  993 ;  assignment  of 
bond  to  avowant,  form  of,  992 ;  action  on  the  bond,  993 ;  action, 
when  and  in  what  court  brought,  998 ;  staying  of  proceedings, 
993 ;  payment  of  value  of  goods  or  rent  due,  994 ;  application 
should  be  made  on  behalf  of  the  sureties,  994 ;  setting  aside 
irregular  proceeding,  994;  judgment  in  the  action,  994;  action 
on  the  bond  given  in  the  County  Court,  994. 

proceedings  against  a  sheriff  for  talcing  insufficient  or  no  snreties, 
994 ;  extent  of  sheriffs  liability,  994. 

REPLEVIN  BOND,  &c.  see  "  Replevin." 

REPLICATION: 

time  tor  replying,  &c.  200 ;  after  a  year  a  month's  notice  must  be 
given,  200 ;  notice  to  reply,  &c.  201 ;  form  of  notice,  201 ; 
further  time  to  repl^,  201 ;  judgment  for  want  of  a  replication, 
201 ;  form  of  replication,  201 ;  plaintiff  may  traverse  all  or  part 
of  a  plea,  202;  form  of  joinder  of  issue,  202;  of  replication  con- 
taining new  matter,  202 ;  of  replication  to  plea  of  release,  202 ; 
to  plea  of  set-off,  202 ;  to  plea  of  self-defence,  202 ;  to  plea  of 
right  of  way,  202 ;  adding  timiUler  proper  on  taking  issue,  208; 
several  replications,  203 ;  how  replication  delivered,  203. 

confessing  defence,  203 ;  when  plea  of  matter  arising  after  the  com- 
mencement of  the  action,  203. 

proceedings  after  payment  of  money  into  court,  204,  914 ;  form  of, 
915 ;  new  assignment  still  necessary,  204 ;  only  one  new  assign- 
ment to  pleas  on  same  cause  of  action,  205 ;  forms  of  new  assign- 
ment, 206 ;  amendment  of  replications,  206. 

replication  to  plea  of  payment  into  court,  914 ;  replication  to  plea 
in  abatement,  884. 

REPLY: 
right  of  at  trial,  333,  334,  344 ;  evidence  in  reply,  844. 

RESCUE : 
from  sheriff,  a  good  excuse  for  not  returning  writ,  801 ;  rescuer 
may  be  attached,  801. 

RESEALIN6: 
writ  of  trial,  420, 422. 

RESIDENCE: 
compelling  attorney  to  disclose  that  of  client,  &c.  87,  88 ;  of 
attorney  for  purpose  of  serving  proceedings,  1234 ;  statement  of, 
on  summons  by  attorney  suing  in  person,  1290;  statement  of, 
in  affidavit,  1121 ;  in  writ  of  capias^  775 ;  of  defendant,  in  writ 
of  summons,  85 ;  statement  of,  in  appearance  by  defendant  in 
person,  118;  compelling  infant  to  disclose  that  o{  proehem  amff 
or  guardian,  638 ;  service  of  rule  aim  where  residence  of  party 
unknown,  1095 ;  statement  of^  in  plea  of  nonjoinder  of  defen- 
dant, 879. 

RESPONDEAT  OUSTER : 
jadgment,  &e.  of,  885 ;  time  for  pleading  in  bar 'after,  885. 
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RESTAMPING: 
writ  of  sammons,  102. 

RESTITUTION : 
after  execution,  610 ;  after  proceedings  in  error  determined,  538. 

RETAINER: 
of  attoraey,  1240  ;  fees  to  coansers  clerk  on  retainer  of  oonnsel, 
499. 

RETORNO  HABENDO; 
writ  of,  987 ;  proceedings  on,  987. 

RETRAXIT : 
what,  856 ;  of  demurrer,  887. 

RETURN  OF  WRITS,  fee  the  respocti^e  titles  of  writs  through- 
out the  Index. 

REVENUE : 
cases  in  Exchequer,  remoyal  of  fh>m  other  courts  into  the  Ex- 
chequer, 12. 

REVENUE  OFFICERS,  &c. : 

actions  against,  714 ;  stat.  8  &  9  Vict.  c.  87,  as  to,  714  ;  damans 

where  probable  cause  for  seianre,  ftc.  714 ;  notice  of  action,  oc. 

714;   tender  of  amends,  &c  714;   payment  into  court,  714; 

limitation  of  actions,  714 ;  costs,  715 ;  plea  of  general  issue,  714. 

REVERSAL  ; 
of  outlawiy,  1078 ;  ass  "  Ontlawiy." 

REVERSIONER: 
error  by,  627. 

REVIVOR: 

of  judgment,  proceedings  as  to,  &c  1062;  where  such  proceedings 
necessary,  1062 ;  Statute  of  Limitations  as  to,  1068 ;  proceedings 
in  error  no  bar  to,  1062. 

by  reason  of  lapse  of  time,  1062 ;  execution  in  six  years  without 
revival,  1062 ;  not  necessary  for  Queen,  1062 ;  nor  where  dis- 
IMnsed  writh  by  agreement,  1062 ;  nor  where  execution  issued  within 
six  years,  1068 ;  nor  on  judgment  against  insolvent  under  1  &  2 
Viet  c  110,  s.  17,  1062 ;  nor  on  rule  of  court  under  1  &  2  VlcL 
c.  110,  s.  18, 1062;  execution  sued  out  after  six  years  without 
reviving  judgment  avoidable,  1068. 

when  revival  necessary  by  death  of  parties,  1062;  on  death  of 
sole  plaintiff  or  defiandant  after  final  judgment  and  beforer  exe- 
cution, 1068 ;  by  and  against  whom  to  be  issued,  1063 ;  against 
personal  representative,  1063;  against  representative  of  repre- 
senUtive,  1063;  by  administrator  dunmie  mmoK  otole,  1063; 
where  personal  representative  y«ms  ooptri  or  bankrupt,  1063; 
against  heir  and  terre-tenants,  1064 ;  on  'death  of  sole  plaintiff 
or  defendant  between  verdict  and  judgment,  1058 ;  on  death  of 
sole  plaintiff  or  defendant  between  interlocutory  and  final  judg- 
ment, 1059;  form  of  writ  of  revivor,  1059. 

on  marriage  of  fime  plaintiff  or  defendant,  649 ;   provision  of 

Common  Law  Procedure  Act,  1852,   as  to,  649;  marriage  of 

feme  plaintiff,  649;  before  judgment,  649 ;  after  judgment,  649; 
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form  of  writ  of  revivor  against  1 
before  judgment,  650. 

in  case  of  bankniptey  or  insolvenc 
pending  action,  &c.  686. 

proceedings  on  judgment  mumdo,  i 
tcLfa.  must  be  sued  out  before  ex 
663;  tcfrejfen*  inquiry,  664. 

mode  of  proceeding  to  revive  jnd 
Common  Law  Procedure  Act,  1 
to  be  reversed  by  writ,  or  wit 
1064;  form  of  rule  or  sammoni 
applies  for  execution  against  a  jud 
court  or  judge  will  allow  snggesti* 
suggestion  that  the  judgment  cr 
against  the  judgment  debtor,  10 
vivor,  1066;  form  of  writ  of  rev 
iisueit,  where  judgment  more  that 
1066;  rule  to  show  cause  where 
years  old,  1066 ;  cannot  be  sued 
aflSdavit  in  support  of  applicatio 
cannot  be  impeached  on  showing  c 
of  writ,  1066,   1067 ;  writ  how  i 
Judgment,  1067 ;  appearance,  106', 
ance,  1067  ;    pleadings,  &c.  106 
1066 ;  execution,  1067 ;  second  re 

REVOCATION:  ,^«o      ,     , 

of  warrant  of  attorney,  1008;  of  arl 
'♦Arbitration." 

RIGHT  TO  BEGIN: 
at  trial,  830,  831,  832,  333;  see  "  Tri 

RIGHTS  OF  ACTION:  , 

what  may  be  j  oined  in  same  suit,  13 

BIOT:  ,    .       .  , 

action  against  bundredors,  in  case  or 

ROLL,  *ee  "Entry  on  the  Roll." 
statement  of  number  of,  Ac.  in  plea  o 
striking  attorney  off,  for  miacondu 
1268;  «ee  "Attorneys." 

ROLLS  OF  MANOR: 
inspection  of,  284. 

ROUTINE  OF  BUSINESS 
in  banc,  ¥4 ;  Uble  of,  18. 

ROYAL  FAMILY: 

and  servants  cannot  be  arrested,  777 

RULE : 
to  declare,  reply,  Ac.  abolished,  122, 
to  plead  abolished,  166 ;  in  error  abo 
to  compute  abolished,  1029. 
to  produce  record  abolished,  892. 
for  judgment  after  verdict  abolished, 
89  h  3 


INDSX. 

RULES: 
of  practice,  p1e«ding,  &c  nnder  Common  Lbw  Proeedare  Acts,  «ae 

the  vaiions  titles  of  tbe  Index 
in  psrticulsr  cases,  $ee  the  respectiye  titles  throoghoat  tbe  Index. 

RULES  AND  MOTIONS,  108« : 
summary  jurisdiction  of  the  court  generally,  1088 ;  three  kind  of 
rules   granted  upon   motion  of  connsd,  1088;   roles  without 
motion  by  counsel,  1089 ;  how  obtained,  1089 ;  rules  on  okotioa 

{>aper  signed  by  counsel.  1089. 
es   nin  or  absolute   in    the  first   instance,   1089;    how  ob- 
tained,  1089;   notice  of  motion  neeessaiy  if  rule  is  to  stay 
proceedings,  1089;   form  of  notice  of  motion,  1090;  form  of 
affidavit  of  service  of  notice  of  motion,  1090 ;  affidavit  in  snp> 
port  of  rule,   1090 ;   when  and   how  made  and   filed,  1090 ; 
what  motions  cannot  be  made  on  last  day  of  term,  1091 ;  pro- 
ceedings to  obtain  rule  Min,  1091;  directions  by  court  as  to 
service  where  residence  unknown,  1091 ;  showing  cause  in  the 
first  instance,  1092 ;   form  of  rule  nisi,  1092 ;  what  parties  it 
should  include,  1093 ;  for  what  time  it  should  be  drawn  up,  10G2 ; 
rule  to  show  cause  at  chambers,  1098 ;  stating  grounds  of  rule, 
in  rule  nisi,  1092 ;  amendment  of  rules,  1102;  service  of,  on  whom 
to  be  made,  1098;  mode  oi^  1093;  original  rule  need  not  be 
shown,  1094 ;  time  of,  1098,  1094 ;  where  residence  unknown, 
irregularities  in  service,  how  waived,  1094, 1095 ;  when  a  stay 
of  proceedings,  &e.  1096 ;  what  time  a  party  has  for  taking  next 
step  after  role  disposed  of,  1102 ;  abandoning  rule  lun^  1095 ;  time 
allowed  for  service  of  rule  in  general,  1098 ;  movii^  to  open  or 
rracind  rule,  or  moving  a  second  time  on  same  subject.  1 101 ;  en- 
larging rule  nin^  1095 ;  when  refused,  1096 ;  enlarged  rale  to  be 
drawn  up-for  first  day  of  next  term,  1096 ;  service  of  enlarged  rule, 
1096 ;  argument  of,  1096 ;  if  no  cause  is  shown  against  the  rule, 
1096 ;  affidavit  of  service  must  be  produced,  1096  }  what  it  should 
show,  1096 ;  where  cause  is  to  be  shown  peremptorily  on  a  cer- 
tain day,  1097 ;   practice  as   to  making'  rule  absolute,  1097 ; 
showing  csQiie  against  rule  nm,  1097 ;  who  may  show  cause, 
1097;  at  what  time  cause  to  be  shown,  1097;  showing  cause 
against  enlarged  rule,  1097 ;  office  copies  of  rale  inn  must  be 
obuined,  1097 ;   affidavits  for  showing  cause,  1097 ;   filing  of 
affidavits,  1098 ;  affidavits  in  answer,  1098 ;  practical  directions, 
1098;  affidavits  used  on  showing  cause  are  generally  shown  to 
the  opposite  counsel  beforehand,  1099;  argument  of  rule  on 
showing  cause,  1099;  second  application  wmtb  defect  in  affida- 
vit, 1101  ;  enlarging  rule  for  making  affidavit  in  reply,  1095, 1101 ; 
production  of  documents,  examination  of  witnesses,  &c.  1098 ; 
rule  absolute  on  different  ground  from  that  in  rale  am,  1099, 
1100;  reference  to  Master,  1100;  drawing  up  rale,  1100;  date 
and  title  of  rule,  1093. 
costs  on,  1100 ;  when  costs  of  rule  are  costs  in  cause^  1100;  oosta 
of  making  a  judge's  order  a  rale  of  court,  1112 ;  limiting  time 
for  payment  of,  1101 ;  pavment  of.  when  a  condition,  1101 ; 
where  rale  is  dlschargea  for  defective  affidavits,  1101 ;  where 
cause  is  shown  in  the  first  instance,  1092  ;  time  to  take  the  next 
step  after  rale  disposed  of,  1102 ;  opening  and  rescinding  the 
rale,  or  moving  again,  1101 ;  renewing  apfSicttioo  when  rensed, 
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becAUM  affidarit  defective,  1101 ;  filing  affidavits,  1098;  amend- 
ment of  rales,  1102. 
enforcing  rules  for  payment  of  money,  cost,  Ac.  by  execotion 
under  1  &  2  Vict  c  110,  8. 18,  1102;  enactment  as  to,  1102; 
eflfect  of  enactment,  wliat  cases  within  it,  1103 ;  bow  execution 
is  obtained  on  a  jttdge*8  order,  1103 ;  when  execution  may  be 
issued  direct  on  the  rule,  1103 ;  when  a  further  rale  necessary, 
1103:  how  further  rule  obtained,  &c.  1103.  1104;  the  writ  of 
execution,  &c.  1104;  enforcing  decrees  and  orders  in  equity, 
1103 ;  form  of  ^.  fa,  on  a  rule  for  payment  of  money,  581 ;  form 
otJLfa.  on  a  rule  for  payment  of  money  and  costs,  682 ;  form  of 
JL  fa,  on  a  rule  for  payment  of  costs  only,  682;  removal  of 
rafes,  &c.  of  inferior  courts  for  execution  on  them,  1198 ;  pro- 
visions of  1  &  2  Vict.  G.  110,  extended  to  Palatinate  Courts,  1103. 

RULES  OF  QUEEN'S  PRISON,  717, 781. 

SAILORS :  tee  **  Seamen." 
on  board  a  Queen's  ship  how  obtained  as  a  witness,  264. 

SALE :  Me  "  Goods  Sold,*'  **  FL  Fa,"*  tt  teq, 
bill  of  sale,  1299. 

SATISFACTION : 
entry  of,  on  roll,  627 ;  when  defendant  entitled  to,  627 ;  mode  of 
doing  so,  627 ;  form  of  satisfaction -piece,  628;  practical  direc- 
tions, 628 ;  when  plaintifTs  signature  to  satisfaction -piece  dis- 
pensed with,  628 ;  form  of  entry  of  satisfaction  on  the  roll,  629. 

SATURDAY : 

notices  of  pleadings  and  proceedings  must  be  served  at  two  p.m.,  or 
else  deemed  to  be  served  on  Monday,  1292, 1293. 

SCIRE  FACIAS,  661,  1068: 
aa  to  proceedings  to  revive  Judgment,  &c  and  see  *'  Reviving 
Judgment ;"  de6nition  of,  1068 ;  where  it  lies,  1068 ;  to  repeal 
letters  patent,  1068 ;  against  sheriff,  688 ;  against  heir,  on  judg- 
ment against  anceHtor,  689 ;  form  of  tcL  fa,  on  a  judgment  of 
assets  quando  cKciderifUy  666  ;  against  shareholders  of  companies, 
&c,  789,  747 ;  see  "  Corporation,  Company ;"  against  bail,  1068 ; 
against  pledges  in  replevin,  1068;  to  recover  land  extended 
under  e&yiV,  688,  1068 ;  within  what  time  to  be  sued  oat,  1068 ; 
how  tested  and  proceeded  upon,  1068. 

SCIRE  FIERI: 
in  actions  against  exeeators,  ^c.  664. 

SCOTLAND : 
process  of  English  courts  does  not  ran  into  Scotland,  2 ;  a  de- 
fendant residing  in  Scotland  cannot  be  served  with  writ  of 
summons  to  appear  in  English  court,  106 ;  attendance  of  wit- 
ness residing  in  Scotland  may  in  some  cases  be  compelled  at  an 
English  trial,  264,  265 ;  rule  for  leave  of  court  or  judge  to  issue 
BubpcBua  is  absolute  in  first  instance,  1294 ;  punishment  of  witness 
for  disobeying  the  subposna,  266;  mamMtnus  cannot  is^ue  to 
Scotch  court  to  examine  witnesses,  272 ;  but  if  commission 
issued  to  a  person  to  examine  witnesses  in  Scotland,  Scotch 
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oourti  may  oompd  attendance  of  witneH  before  the  amiiniasioa, 
278;  ezecator,  &c.  appointed  bjr  Scotch  eonrt  8aio|r  here,  653; 
peen  of,  privileged  from  being  held  to  bail,  778, 786  :  eomrakH 
nonen  for  taking  affidavits  in,  1127;  propertj  in,  not  sufficient 
for  tpedal  bail  to  jostif  r,  826 ;  attestation  of  wanBOts  of  attorney 
and  cognovits  execoted  in,  1007. 

SEAMEN : 
or  petty  officers  of  the  Rojal  Navy,  when  priTfleced  from  being 
held  to  bail,  788;  discharge  of  from  arrestB,  783;  to  becon- 
Tered  to  one  of  her  Migesty's  ships,  784 ;  ea.  $a.  against,  595 ; 
obtaining  prodaction  of,  as  a  witneis  at  trial,  264. 

SECOND  ACTION: 
staying  proceedings  in,  1045 ;  after  no*  proi,  1045;  after  diaooQ- 
tinuance,  853. 

SECOND  ARREST : 
when  allowed,  785 ;    not  alleged  in  action  on  Jadgment,  when 
defendant  held  to  bail  in  previoos  action,  763. 

SECOND  DELIVERANCE: 
writ  of;  990. 

SECOND  REVIVAL: 
of  judgment,  1068. 

SECOND  TRIAL:  tee  " New  TriaL** 

SECONDARY  EVIDENCE: 
what  and  when  given,  303;  when  admissible,  if  document  not 
prodaced  onder  wbptma  dmeei  tecum,  268,  259. 

SECURITY  FOR  ATTORNEY'S  BILL,  126L 

SECURITY  FOR  COSTS: 
in  what  cases,  862 ;  is  entirely  in  discretion  of  court  or  lodge, 
862;  where  plaintiff  resides  abixwd,  862;  temporaiy  aboence 
not  enough,  863;  what  is  temporary  absence,  863;  not  if 
abeence  involuntary,  862 ;  if  leaves  ooantnr  after  action  com- 
mensed,  863;  where  generally  residing  abroad  bat  comes  to 
tiiis  ooantTT  to  sne,  863 ;  nor  is  security  required  if  any  one  of 
oo-plaintifftf  reside  here,  863 ;  nor  if  privile^  from  arrest,  863 ; 
it  is  no  cause  of  exemption  that  plaintiff  has  personal  property 
in  this  country,  863;  but  otherwise,  if  he  has  real  propertv, 
863;  mere  insolvency  no  ground  for  claiming  secnnty,  864; 
as  to  bankrupt  suing,  864;  mere  poverty  is  no  ground  for 
claiming  security,  864 ;  where  pauper  sues  for  benefit  of  third 
party,  the  latter  must  give  security,  864 ;  where  plaintiff  has 
assigned  whole  interest,  864 ;  where  third  party  instigates  action, 
865;  where  wife  being  apart,  sues  in  husband's  name,  be  may 
call  for  security,  865 ;  liow  a  third  party  is  made  to  give  security, 
865 ;  where  plaintiff  convicted  of  felony,  &c  865 ;  sentenced  to 
transportation,  865;  in  proceedings  nnder  interpleader  rule,  865; 
in  dectment,  866,  945 ;  in  proceedings  in  error,  866, 553 ;  in  pro- 
ceedings by  ezecntora,  865;  in  interpleader,  865;  defendant 
cannot  be  made  to  give  security  tboogn  be  try  by  proviso,  866 ; 
but  in  dectment  may,  866 ;  on  removal  of  cause  mm  County 
Court,  1190;  in  appeal  fimn  County  Ooort,  1202. 
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SECURITY  FOR  COSTS— contiftued. 
application    for,    when    to    be    m 
the   cause  has  been  taken,  866; 
to    whom    to   be    made,  866;    n 
demand    of    security,    866;    fon 
866;    application  for  plaintifTfl  re         ( 
support  of,  867;  form  of  the  affida^        < 
consequence  of  not  giving  it,  867 
ciency  of,  868 ;  fresh  security,  868         i 
time  'for  pleading  after,  869 ;  no  n 
given  is  necessary,  869 ;  securityj        , 
dition  in  bond  given  as  security,  86 

SECURITY : 
in  actions  on  lost  bills  of  exchange,  &       • 
to  plaintiff  for  defendant's  putting  in 
when  bail-bond  ordered  to  stand  as,  i 

SEDUCTION:  .^      .     ^,, 

action  for,  plea  of  not  guilty  in,  177 
mages  in,  382 ;  action  cannot  be  bro 
by  consent,  467, 1297. 

SEPARATE  RECORDS : 
trials  where  different  causes  of  action       i 

SEQUESTRATION : 
of  clergyman's  benefice,  &c.  693 ;  sea       I 

SERJEANT:  tee  "  Counsel." 
when  privileged  from  being  held  to  I     , 
a  juror,  238. 

SERVANTS :  ^         .  .,      ;i  *_ 

of  royal  family  when  pnvileged  from  • 
ambassadors,  &c.  778,  779 ,  service  I 
937 ;  service  of  rules,  &c.  on,  1094. 

SERVICE:  ^^^^ 

of  clerkship  to  an'  attorney,  1219 ;  see 
of  writ  of  summons  how,  96 ;  reasonafc 
97;  dispensing  with  service,  100;     '■ 
omitting  service,  105;  service  of  d«    . 
of  trial,  220. 
of  proceedings  &c.  generally,  220;     i 
attorney,  1243 ;  where  party  sues,  & 
attorney  employed  after  commence)    i 
1094;  on  a  prisoner,  717,  718;  at  in    i 
cannot  be  made  on  Sunday,  96,  37     ( 
1292,  1293;  mode  of  service  on    e   : 
suing,  &c.  in  person,  1093,  1094 ;   : 
open,  1096 ;  all  notices  to  be  in  wn   i 
rules  or  orders,  1094;  sticking  up  \  < 
offices,  1095  ;  waiver  of  irregulantj 
of  proceedings  in  particular  cases,  see  I  i 
out  the  Index. 
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SET-OFF: 

crediting,  in  pardcalan  of  Remand,  148, 152 ;  verdict  bow  takoa. 
in  case  of,  360 ;  staying  proceediogs  on  set-off  of  miitnal  duma, 
1045;  wiiere  not  allowed  to  prejadice  of  attorney's  lioi,  504; 
attorney's  bill  need  not  be  deliTered  for  parpose  of,  1253. 

plea  of,  to  be  construed  distribntivelj,  175 ;  form  of  plea  of,  177 ; 
need  not  be  pleaded  as  to  sums  credited  in  plaintiff's  partlcnlan, 
152;  particulars  of  set-off,  194;  replication  to  plea  o^  202. 

SETTING  ASIDE  PROCEEDINGS : 

for  irregularity  in  particular  cases,  tee  various  heads  of  the  Index. 

for  irregularity  generally,  1050 ;  distinction  between  nullity  and 
irregularity,  1050 ;  also  in  general  can  only  take  advantage  of 
the  irregularity,  1051 ;  time  for  applying  to  set  aside,  1051 ; 
meaning  of  a  reasonable  time,  1051 ;  how  irregularity  waived, 
1051 ;  party  cannot  waive  unless  he  knows  of  irregulantj,  1052 ; 
how  application  made,  1052;  appealing  from  a  judge  to  th« 
court,  1052 ;  application  must  be  directed  at  the  first  irregularis 
committed,  1052 ;  rule  must  correctly  state  what  is  to  be  eet 
aside,  1053 ;  in  a  summons  tUtiai  chambers  the  several  objeetiona 
must  be  stated  therein,  1053  ;  so  in  a  rule  to  set  aside  an  awanl 
or  annuity,  1053 ;  where  rule  will  stay  proceedings,  1053 ;  affi- 
davit should  have  the  irregular  document  annexed.  1053; 
defendant  applying  need  not  swear  to  merits,  1053 ;  if  matter 
doubtful  court  will  leave  party  to  bring  error,  1053 ;  admitting 
the  irregularity,  1058 ;  in  such  case  how  to  avoid  expense,  1054; 
costs  on  settinff  aside,  1054  ;  where  rule  asks  or  does  not  ask  for 
costs,  1054 ;  wnere  rule  asks  costs,  and  is  discharged  generally, 
costs  are  implied,  1054;  if  judge  at  chambers  refuse  ccota,  these 
cannot  be  applied  for  in  court,  1054 ;  if  costs  refused,  cannot  be 
recovered  as  damages  in  action,  1054 ;  if  irregular  judgment, 
signed  by  plaintiff,  is  set  aside  with  costs,  proceedings  will  be 
stayed  till  payment,  1054. 

SEVERAL  ACTIONS : 
staying  proceedings  in,  1042, 1045 ;  consolidating,  870. 

SEVERAL  COUNTS : 
when  allowed  or  not,  13;  payment  into  court  In  ease  of,  913; 
damages  in  case  of,  862  ;  verdict  on,  355 ;  nolle  pro»eqm  in  case 
of,  854 ;  several  matters,  pleading,  185,  186 ;  leave  for  how 
obtained,  &c  186,  192 ;  form  of  affidavit  of  truth  of  mattera, 
192;  time  for  pleading  after  order  for,  187 ;  judgment  for  plead- 
ing without  leave,  187 ;  setting  aside  order  for,  193 ;  pleading 
and  demurring  together,  185;  tee  **  Demurrer:*'  replying  and 
demurring  together,  186  ;  tee  "  Demurrer  ;**  rejoining*  and  de»- 
mnrring  together,  186  ;  tee  "  Demurrer ;"  in  subsequent  plead- 
ings, 186. 

SEVERAL  ISSUES: 
costs  in  case  of,  470,  475 ;  new  trial  in  case  of,  400. 
several  issues  in  law  and  in  fact,  proceedings  on,  900 ;  judgment 
in  demurrer  in  case  of,  900 ;  costs  in  case  of,  477;  compelling 
plaintiff  to  proceed  to  trial  in  case  o^  812 
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SEVERAL  PLAINTIFFS  OR  DEFENDANTS: 
I»roceedings  by  and  against :  tee  the  respective  titles  throagbont 
the  Index. 

SEVERAL  TENANTS: 
service,  &c.  of  writ  in  ejectment  in  ease  of,  935. 

SHAH: 
arrest  on  sham  criminal  process  to  found  dvil  arrest  bad,  787. 

SHAM  PLEAS: 
not  issuable,  197  *,  judgment  on,  &c  169, 196. 

SHERIFF: 

direction  of  writ  of  capias  to,  754 ;  of  writ  of  execution,  568 ;  where 
sheriff  is  a  party,  duty  of,  to  execute  writ  of  oa/niu,  788;  on 
taking  a  batl-boiid,  795 ;  when  bound  to  assign  bail-bond,  802 ; 
consequence  of  refusal,  808;  how  to  assign,  802;  effect  of 
assigment,  803 ;  discharging  defendant  without  bail-bond,  800 ; 
by  plaiotiff^s  order,  800;  on  payment  of  debt  and  costs,  800;  no 
remedy  by  sheriff  against  defendant  for  consequences  of  improper 
discharge,  800 ;  action  on  bail-bond  by,  806  ;  deposit  with,  in 
lieu  of  bail-bond,  797  ;  tee  **Bail  Bond;"  duty  of,  as  to  sum- 
moning jury,  &c  230;  tee  *' Jury  ;**  new  trial,  where  under-sheriff 
was  party ^  attorney,  384  ;  precept  to  coroner  wh«re  sheriff  a 
party,  &c.  326 ;  how  to  execute  writs  of  execution  generally, 
671 ;  tee  **  Execution ;"  how  to  execute,  &c.  duty,  &c.  on  a 
JLJa.y  571,  572,  tee  ''  Fieri  Facias;"  on  an  elegit,  585,  586;  sea 
''  Elegit ;"  on  a  co.  «a.,  595, 596,  see  "  Capias  ad  Satisfaciendum  ;*' 
his  poundage  and  expenses  on  writ  of  execution,  607 ;  remedy 
against,  for  amount  levied  under^^,  579 

writ  of  inquiry  executed  before,  1030 ;  in  debt  on  bond,  1034 ;  see 
**Inqulry ;"  trial  of  actions  not  exceeding  20il  before,  417 ;  tee 
'*Tnal  before  Sheriff;"  his  duties,  &c.  in  replevin,  978,  et  teq,^ 
tee  **  Replevin  ;'*  relief  of,  &c.  in  case  of  adverse  claims,  &c. 
924,  tee  "  Interpleader;"  attachment  against,  for  not  executing 
writs,  &c  618 ;  see  "  Attachment ;"  duty  of,  to  execute  writ  m 
attachment,  1139;  tee  '*  Attachment" 

proceedings  against,  to  compel  to  put  in  bail,  &c  805 ;  when  the 
plaintiff  should  so  proceed,  and  mode  of  doing  so,  801,  805 ; 
action  for  escape,  598 ;  attachment  after  ruling  to  return  writ 
and  bring  in  the  body,  808 ;  when  plaintiff  cannot  rule,  sheriff 
to  return  writ  on  having  taken  assignment  of  bail-bond,  806 ; 
when  plaintiff  cannot  rule  sheriff  to  bring  in  the  body,  806 ; 
when  sheriff  and  bail  discbairged  by  plaintiff^s  giving  time  to 
defendant,  &c  806 ;  setting  aside  proceedings  in  case  of  deaUi 
or  bankruptcy,  809 ;  mode  of  proceeding,  805 ;  rule  to  return 
the  writ,  805 ;  when  cannot  be  ruled,  805 ;  how  rule  obtained, 
805,  806 ;  attachment  for  not  returning,  808;  no  judge's  order  in 
Tacation,  but  side-bar  rule  as  in  term,  805 ;  ruleoroi^er  to  bring 
in  the  body,  806 ;  when  obtained,  806,  807 ;  service  of,  806 ;  how 
complied  with,  807;  sheriff  not  obliged  to  brins  defendant 
actually  into  court,  807 ;  attachment  for  non-comi>lUnce,  808. 

setting  aside,  or  staying  proceedings  i^ainst,  or  n*pon  the  bail- 
bond  where  an  arrest  under  a  capias,  809 ;  for  irregularity, 
809 ;  in  the  proceedings  relative  to  bail,  809 ;  in  the  aa^gn- 
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SHERIFF— cofitMiMd. 

ment  of,  on  action  on  bail  bond,  809 ;  wbere  writ  is  roid,  791, 
793 ;  application  for,  wben  to  be  made,  809 ;  for  other  canaes, 
809;  mistake  of  defendant,  &c  809;  bad  faith,  809;  death  of 
defendant,  809 ;  death  of  plaintiff,  809 ;  bankraptcy  of  defen- 
dant, 809;  bail  need  not  be  put  in  before  moving,  809;  staving 
regular  proceedings  npon  payment  of  costs,  809 ;  court  will  not 
in  general  relieve  sheriff  if  guilty  of  breach  of  duty,  809 ;  teroia 
on  which  regular  proceedings  stayed,  under  1  &  2  Vict,  c  110, 
809;  conrt  cannot  impose  Usrms  on  defendant  where  appli- 
cation by  bail,  810;  affidavit  of  merits  wben  application  made 
by  defendant,  810;  affidavit  on  application  by  bail  or  sheriff, 
810;  application  bow  made,  practical  directions  as  to,  810; 
when  made,  809,  810 ;  what  pleas  allowed  after,  811 ;  rigning 
judgment  when  bond  stands  as  a  security,  811;  remedy  wbea 
attachment  not  set  aside.  811 ;  of  sheriff.  811 ;  of  tuul,  811. 

proceedings  against,  upon  a  tcire/adaSf  588. 

action  against^  for  escape,  598,  181;  for  false  retom,  599; 
for  amount  levied  under  fi.  yh.,  580 ;  for  not  taking  sufficient 
pledges  in  replevin,  994 ;  for  extortion,  608 ;  effect  of  plea  of  not 
guilt:^  in,  181. 

proceedings  against  prisoners  in  custody  of,  See. 

SHERIFF  COURTS,  28:  see  "  Prisoners,"  &c. 

SHERIFFS  : 
under-sheriffs  and  sheriff)'  offioet*,  47 ;  depaty  sheriff,  46. 

SHERIFFS  OFFICERS,  569  : 
action  by,  against  attorney  for  fees,  &c  1244 ;  special  bailiffi^  569, 
611 ;  sheriff  not  liable  for  acts  of,  611 ;  writs  into  oonnties  Pala- 
tine, how  directed,  &e,  563 ;  return  of  writs  by,  612 ;  reUef  to, 
under  Interpleader  Act,  924 ;  officer  not  to  be  bail,  813 ;  punnbed 
for  misconduct  by  court,  614  ;  not  agent  of  execation  creditors, 
597 ;  stats.  7  Will.  4,  and  1  Vict.  c.  55,  as  to  feea,  &c.  of,  607 ; 
what  fees  mav  be  taken,  607 ;  table  of  fees  ot  1284 ;  extortion 
by,  summarily  punishable,  &c  608 ;  action  for,  608. 

SHERIFFS  OFFICERS:   see  ** Sheriff,^  "Under  Sheriffs,"  and 
"Officers." 

SHEWERS : 
to  jury  on  a  view,  247 ;  expensea  payable,  247,  248. 

SHEWING  CAUSE: 
against  rules  generally,  1097. 

SHORT  NOTICE : 
of  trial,  214 ;  of  inqaiiy,  214. 

SIDE-BAR : 
rules,  1089. 

SITTINGS;  ' 
in  banc,  12 ;  after  tern,  13;  arrangement  of  bosinesa,  12  ;  at  Nisi 
Prius,  23;  during  term,  23. 
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SLANDER: 
action  for  decltrAtion  in,  184 ;  effect  of  plea  of  not  gniltjr  in,  181 ; 
evidence  under  not  guilty  in,  181;  new  trial  for  excesaive 
damages  in,  882 ;  costs  in,  449. 

SMALL  DEBTORS  ACT: 

discharge  of  prisoner  under  the,  727. 

SMALL  DEBTS  COURT: 
of  London,  of  actions  that  might  have  been  brought  in  superior 
courts,   460;   appeals  from,  1206;   prohibition  to,  1209;    see 
"  County  Court.** 

SOLDIERS: 
as  witnesses,  how  attendance  procured,  264 ;   privilege  of,  from 
being  held  to  bail,  784. 

SOLICITOR:  see  "  Attorney." 

SPECIAL  ASSIGNMENT: 
of  errors,  542. 

SPECUL  BAIL,  812 :  "see  '* BaO  Special." 

SPECIAL  BAILIFF,  569,  611 ;  sea  *'  Ca.  Sa." 
sheriff  not  liable  for  escape  from,  611. 

SPECIAL  CAPLA5  ULTAGATUM,  1072. 

SPECIAL  CASE,  368,  906 : 

on  trial  at  Nisi  Prius,  857 ;  verdict  subject  to,  358 ;  how  framed  and 
settled,  868,  869 ;  practical  directions,  358 ;  proceedings  on,  359 ; 
amendment  of,  869;  verdict,  how  entered  on,  359;  coats,  359; 
error  on,  869 ;  form  of  special  case  after  verdict,  359 ;  in  case  of 
oompulMry  arbitration,  1160  ;  see  **  Arbitration." 

without  pleadings,  906 ;  for  trial  of  question  of  fact,  906 ;  enact- 
ments of  Common  Law  Procedure  Act,  1852,  as  to,  906 ;  parties 
must  have  bond  Jlde  interest  in,  906 ;  order  for,  when  granted, 
906 ;  agreement  fixing  amount  of  damages,  &c.  907 ;  costs, 
where  no  agreement  as  to  them,  907 ;  proceedings  in  error  on 
judgment,  908 ;  form  of  special  case  without  pleadings,  908 ; 
form  of  judgment  for  plaintiff  on  a  special  case  when  there  is  no 
agreement  as  to  sum  to  be  paid,  908 ;  form  of  judgment  of 
affirmance  by  court  of  error  in  the  Exchequer  Chamber  on  a 
special  case,  636 ;  form  of  judgment  of  reveraal  in  the  liice  case, 
687 ;  setting  down  case  for  argument,  &c.  908. 

special  case,  statement  of  by  arbitrator,  1160. 

special  case,  facts  reserved  at  Nisi  Prius  for  opinion  of  court  are 
in  nature  of,  &c  392. 

SPECIAL  CONSTABLES: 
actions  against,  713. 

SPECIAL  DEMURRER : 
abolished,  896 

SPECIAL  FINDING: 
under  8  &  4  Will.  4,  c.  42,  s.  24,  and  judgment  thereon,  858. 

SPECIAL  INDORSEMENT : 
of  writ  of  summons,  90. 
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SPECIAL  JURY: 
how  called  and  sworn,  241,  826 ;  cfaall«Dgtt  of,  826 ;  costs  of,  868  ; 
tales,  828 ;  qaaliflcations  of  special  JaTyiDeii,  289. 

SPECIAL  PAPER,  16 : 
demuner  set  down  in,  902. 

SPECIAL  PLEAS;  sse  <Tleas." 

SPECIAL  VERDICT : 
and  proceedings  on,  857 ;  sea  "  Verdict*' 

SPECIALTY,  ACTIONS  ON: 
limiution  of,  64 

SPECIFIC  PERFORMANCE: 
of  contract  is  not  obtainable  by  waj  of  wmidlf— t  la  a  CoaunoB 
Law  Court,  1272. 

SPEEDY  EXECUTION: 
order  for,  864. 

STALE : 
affidaTit  of  debt  for  arrest,  770 ;  stale  affidavits  gsnerallj,  llSOi 

STAMP: 
on  articles  of  clerkship,  1218;  on  admissioo  of  attorney,  1288;  of 
solicitor,  1229 ;  on  attorney's  certificate,  1281 ;  on  wamat  ti 
attorney,  1006;  on  bonds,  1006;   on  cognovit,  1022;   on  agree- 
ment of  reference  to  arbitration,  1148 ;   on  award,  1168 ;  uano- 
cessanr  in  case  of  oompnlsory  arbitration,  1182 ;   nnnesessary 
upon  affidavits,  1118 ;   oompuling  production  of  instrameot  to 
get  it  sUmped,  288 ;  sUroplng  at  tnal,  804. 

STANNARIES : 
Court  of,  orighial  jurisdiction,  6. 

STATUTE : 
efiect  of  general  issue  to  seneral  form  of  declarations  given  by, 

1182 ;  general  issue  by,  in  actions  against  Justices,  708 ;  against 

constables,  712. 
actions  against  persons  protected  by,  716 ;  persons  acting  under 

County  Courts  Act,  68;  clauses  in  local  and  penonal  acts  giving 

double  costs,  general  issue,  &c  repealed,  464, 466 ;  unimaity 

of  notice  of  action  in,  64 ;  limitation  of^  62. 

STATUTE  OF  LIMITATIONS ;  sse  "  limitations.** 

STATUTES  OF  JEOFAILS : 
do  not  apply  to  writs  of  execution,  1078. 

STATUTES  PENAL ;  9M  **  Penal  Actions.*' 

STATUTES: 
actions  on,  costs  in,  465;  staying  proceedings  in,  1042. 

STAYING  PROCEEDINGS: 
upon  payment  of  sum  indorsed  on  writ  fbr  costs,  1041 ;  court  not 
boand  after  four  days  to  compel  stay,  1041 ;  upon  payment  of 
debt  or  damages  and  costs,  where'  the  amount  not  disputed, 
1041 ;  court  can  only  order  stay  at  fbture  dav  by  consent,  1041 ; 
how  order  shoald  be' drawn  up  to  stay  within  certain  uma  oa 
payment  of  costs,  1042. 
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STAYING  PROCEEDINGS-^ 

where  action  is  for  a  liqaidatod 
exchange,  1042  ;  sereral  acUo 
bond  with  a  penalty,  1042 ;  io 
an  annuity, ««.  1048. 

where  action  for  damages  nnl 
general  allowed  in  each  casei 
merely  nominal,  1048. 

oonrt  sometimes  expressly  autho 
an  ejectment,  brought  by  mort 
mortgagor,  94& 

upon  payment  of  debt,  or  damag 
disputed,  1044;  upon  payment 
in  second  actions  for  the  san 
farmer  actions,  1046;   effect  < 
former  action,  1046;  applicatlc 
in  actions  brought  without  an 
esrtM  qme  tniM^  1046;  by  assign 
«  note,  1047;  by  public  oomp 
1047;  by  lunatic,  1047;  when 
1-046 ;  after  injunction,  &e.  104 
to  goods  taken  in  execution  un( 
10£l;  in  penal  actions  by  coe 
eriminal  proceedings,  1048;  in  t 
wliere  adyerse  claims,  1044 ;  pn 
of  Parliament,  1044,  n. ;  in  pr 
See  "  Sheriff;  ^  in  action  agauu 
certificates,  680;  on  order  for  pai 
mouses  and  orders    generally, 
Orders;**  oo  summonses  for  tic 
1096;  what  a  breach  of  a  rule 
waiying  order,  1049. 

STIPULATED  DAMAGES;  see'': 

STOCK: 
charging  of,  under  a  judgment,  Ac. 

STRIKING  ATTORNEY  OFF  RO 
for  misconduct,  1264 ;  at  his  own  r 

STRIKING  OF  SPECIAL  JURY : 
abolished,  except  in  London  and  & 
struck,  246;  m0  "Jurors." 

STRIKING  OUT: 
counts  and  superfluous  matter  in  d4 
as  to  pleas,  197 ;  equitable  pleas, 

SUBORDINATE  OFFICERS: 
of  superiors  courts,  42. 

SUBORNATION : 
of  peijury  by  an  attorney,  1264 ;  ho 

SUBPCENA;  see  "  Witness." 
punishment  for  not  obeying,  260 ;  4 

»  i2  , 
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SUGGESTION : 

in  the  issue  when  necessary,  209 ;  when  made  to  change  Tenne, 
877 ;  form  of  suggestion  in  issue,  877 ;  form  of  Issae  and  sufir. 
gestion  to  change  venue  from  town  to  adjoining  county,  877; 
sugii^estion  on  record  of  marriage  of  female  defendant,  650 ;  fonn 
of  suggestion  where  a  wife  married  after  judgment  against  her, 
650  ;  form  of  suggestion  of  death  of  sole  claimant  in  gectmentj 
950 ;  form  of  suggestion  on  record  of  death  of  one  oi  several 
plaintiffs,  1057;  of  death  of  one  of  several  defendants,  1057; 
of  death  of  sole  plaintiff  or  defendant,  1057 ;  suggestion  of  death 
after  judgment,  1064 ;  form  of  rule  or  summons  ta  enter  snggns 
tion  for  judgment-creditor  against  iodgment-dehtor,  1065 ;  when 
suggestion  allowed  in  sach  case,  1065 ;  form  of  the  sogn^Bstion, 
1065. 

of  omitted  facts  upon  motion  in  aireat  of  judgment,  406 ;  or  for 
judgment  now  oManie  veredielo,  408 ;  aflklavit  for  the  snggestioii, 
408 ;  form  of  the  suggestion,  409. 

on  debt  on  bond,  1084 ;  suggestion  of  breaches  on  the  roll,  1037; 
suggestion  of  breaches  after  judgment,  1038 ;  of  further  breaches, 
1040. 

in  nature  of  avowry  after  judgment,  on  demnzrer,  or  mm  pro§. 
in  replevin,  987. 

form  of  suggestion,  988. 

of  election  of  creditor  to  prove  in  case  of  banhmptcy,  682;  of  emi; 
531,  546 ;  suggesti<m  of  depriving  plaintiff  of  costs,  478. 

motion  and  proceedings  to  enter  suggestion  to  deprive  pivntiff  of 
ooets,  478 ;  time  for  making,  479 ;  affidavit  in  support  ot,  479  ; 
mle  absolute  to  enter  the  suggestion,  480 ;  timversing  or  danni- 
ring  to  suggestion,  480. 

suggestion  of  change  of  party's  name  during  the  aetion,  1119. 

SUMMING-UP : 
at  trial,  346 ;  see  "  Trial  at  Nisi  Prius." 

SUMMONS,  WRIT  OF : 

considerations  preliminary  to  commencing  an  action,  81 ;  all  per> 
sonal  actions  must  be  commenced  by,  82. 

where  defendant  is  within  the  jurisdiction,  88. 

Form  of  Writ  of  Summont,  83. 

as  to  compliance  with  form,  84;  names  and  number  of 
plaintiffs  and  defendants,  84,  85;  defendant's  name,  84,  85; 
may  be  that  acquired  by  usage  or  reputation,  84;  designation  of 
defendant  by  initials,  &c.  of  his  name,  84;  effect  of  mistake  in 
name,  85 ;  name  of  dignity,  85,  690 ;  defendant's  residenoe,  85 ; 
effect  of  omission  or  mistake  in,  85 ;  what  degree  of  certainty 
required,  85 ;  supposed  residence  sufficient,  85 ;  when  residence 
cannot  be  discovered,  85 ;  if  defendants  are  a  corporation,  85 ; 
character  in  which  parties  sue  or  are  sued,  84;  need  not  be 
stated,  85 ;  when  action  is  against  an  executor,  &c.  addition, 
&c  of  parties,  85 ;  number  of  parties,  84 ;  form  of  action  need 
not  be  mentioned,  86;  causes  of  action  may  be  joined  though  of 
different  forms,  86 ;  date,  and  teste  of,  86 ;  to  bcAr  date  on  day  of 
issue,  86 ;  effect  of  omission  or  mistake  in  writ,  86 ;  tested  on  Son- 
day,  void,  86 ;  date  may  be  in  words  or  figures,  86 ;  writ  not  to 
be  issued  till  cause  of  action  complete,  86 ;  consequence  of  doing 
80,  86 ;  ntam  of  writ  is  day  of  sonrice,  87;  duration  of,  87 ;  in 
100 
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SUMMONS,  WRIT  OF— con^'mied: 

Ibice  for  six  months,  87 ;  may  haye  eflbct  with  defendant's  con- 
sent, Ac  after  that  time,  87;  indorsement  of  attorney's  or 
plaintifiTs  resldenoe,  &c.  87 ;  when  writ  sued  ont  by  apnt,  87  ; 
when  no  attorney  employed,  87 ;  object  of,  88 ;  form  of,  87,  88 ; 
what  sufficient  description  of  abode,  &c.  when  writ  sued  out  by 
attorney,  88 ;  when  by  plaintiff  in  person,  87 ;  must  state 
either  that  writ  issued  by  attorney  or  by  plaintiff  in  person,  87 ; 
consequence  of  defect  in,  87 ;  attorney  declaring  whether  writ 
issued  by  him,  &c.  87 ;  if  information  nnsatisfactoiy,  88. 

indorsement  of  debt  and  coets,  88 ;  must  state  amount,  88 ;  and 
that  on  payment  in  four  days'  proceedings  will  be  stayed,  88 ; 
form  of,  88;  defendant  entitled  to  tax  costs,  89;  when  not 
necessary,  89:  amount  of  debt  claimed,  89 ;  where  claim  under 
20L,  and  triable  before  sheriff,  89;  amount  of  interest  claimed 
need  not  be  stated,  89 :  object  of  the  indorBement,  89 ;  stay  of 
proceedings  after  the  rour  days,  90 ;  payment  to  attorney  em- 
ployed to  serye  writ,  90. 

special  indorsement  under  Common  Law  Procedure  Act,  1852,  s.  26, 
90;  neglecting  to  make,  90 ;  to  stand  for  particulars  of  demand, 
90 ;  form  of,  91 ;  rule  as  to  indorsement  of  costs,  92 ;  deliyery 
of  firash  particulars,  92 ;  what  demands  to  be  indorsed,  92 ;  daim 
for  unliquidated  damages  not  to  be  indorsed,  92 ;  when  interest 
may  be  claimed  in,  92. 

Indorsement  of  day  of  seryice,  94;  within  three  days,  94 ;  form  of 
such  indorsement,  94 ;  when  may  be  dispensed  with,  95 ;  may 
be  made  by  a  marksman,  95 ;  form  of  the  affidayit  of  seryioe, 
94;  amendment  of  indorsement,  1079. 

indorsement  of  daim  of  mandbmiM,  98. 

indorsement  of  claim  of  injunction,  98 ;  form  of  indorsement  of 
claim  of  injunction,  94. 

how  sued  out,  practical  directions  as  to,  95 ;  form  of  pnsdpe  for, 
95 ;  nature  of  prsBcipe,  95 ;  concurrent  writs,  101 ;  where  all  for 
seryice  within  jurisdiction,  101 ;  where  for  senrice  both  within 
and  without  jurisdiction,  101 ;  renewal  of  writs,  59, 102 ;  alias 
and  pluries  writs  abolished,  102:  calculation  of  time,  102, 108; 
production  of  renewed  writ,  evidence  of  renewal  and  of  com- 
mencement of  action,  102;  service  of  writ,  96;  where,  96;  at 
what  time,  96 ;  on  whom  and  how,  96 ;  need  not  show  original 
unless  asked,  96;  writ  coming  to  defendant's  knowledge,  96; 
reasonable  efforts  to  effect  personal  service,  what  are,  97; 
form  of  affidavit,  97,  98;  application  to  the  court  or  a 
Judge  for  leave  to  proceed  as  if  personal  service  effected,  99; 
order  absolute  in  nrst  instance,  99;  when  set  aside,  99; 
service  of  writ  of  summons  on  husband  and  wife,  99; 
on  corporations  and  inhabitants  of  hundreds  and  towns, 
&c  99;  on  public  companies,  99;  on  railway  companies, 
100 ;  on  Commissioners  of  Admiralty,  100 ;  on  printer,  &c  of 
newspaper,  100 ;  on  lunatic,  100 ;  where  attorney  undertakes  to 
anpear,  100 ;  obstructing  service,  &c.  101 ;  omission  of  service, 
101 ;  defects  in  writ  or  copy,  how  taken  advantage  of,  &c.  108 ; 
omission  to  insert  or  indorse  matters,  &c.  108. 

amendment  of  writer  copy,  108, 1079:  where  one  form  by  misUke, 
&c.  used  for  another,  108 ;  general  power  of  amendment,  108 ; 
amendment  to  save  Statute  of  limiutions,  104. 
"'  •  3 
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application  to  set  aside  senrioe,  when  made,  104 ;  waiTcr  of  irregu- 
larity in  serrioe,  104;  to  whom  applkatkMi  made,  104;  hov 
made,  104  ^  piaintifTs  proocediogs  on  findini;  tbe  imgularitj, 
105 ;  altering  writ  without  leave,  105 ;  proceeding  without  eerrioa 
bot  void  bat  irregular,  105;  affidavit  in  svppon  of  appllcatioa  to 
set  aside  for  want  of  serrice,  106. 

where  the  defendant  is  oat  of  the  jarisdicCion,  105 ;  where  dcfendaBt 
is  a  British  subject,  lOo;  and  canae  of  action  aroae  within  Juris- 
diction, 107 ;  form  nf  summcms  in  such  case,  106 ;  leave  to  proceed, 
106;  to  whom  application  to  be  made,  106;  form  of  affidavit  in 
snpport  of  application,  107 ;  when  defective  affidavit  is  cored, 
107 ;  may  be  sworn  before  a  oonsal,  itc  109. 

where  defendant  is  a  foreigner  residing  oatof  the  jarisdietioD,  108; 
form  of  writ  of  summons  in  such  ease,  108;  notice  of  writ  to  be 
served  instead  of  copy,  109;  affidavits  of  aervioe,  Ac  may  be 
sworn  before  oonsal,  Ac  109. 

SUMMONS; 
writ  of,  appearance  to,  111 ;  see  "Appearance." 

SUMMONS  OF  JURY: 
on  trial  at  Nisi  Prias,  240 ;  on  trial  before  sheriff,  481 ;  oo  writ  of 
inquiry,  1032 ;  summons  of  trader-debtor  in  BaDkmptev  Coort, 
675 ;  see  **  Bankrupts." 

SUMMONSES  AND  ORDERS: 
power  of  a  jadge  at  chambers  or  on  drcuit,  21, 1105 :  judges  of  all 
the  courts  have  a  concurrent  jorisdiction,  21  j  objection  to  joria- 
diction  cannot  be  shown  as  cause  to  rule  nut  to  make  onder  a 
rule  of  court,  1103 ;  mode  of  proceeding  to  obtain  judges*  order, 
1105;  by  taking  out  summons,  1105;  on  ex  pcurte  application 
without  Aummon<«.  1106 ;  routine  of  business  at  judge*s  chambers, 
1106 ;  where  order  irregularly  obtained  without  summons,  1106; 
order  nut  making  itself  absolute,  1106 ;  the  summons,  how  ob- 
tained, 110():  practical  directions,  1107;  notice  of  attendance  by 
counsel,  1107 ;  form  and  contents  of  summons,  1107;  only  one 
summons  nece&sary,  1109;  service  of,  1107;  when  summons 
operates  as  a  stay  of  proceedmgs,  1108;  what  pmoeediogs 
stayed,  1108;  time  to  take  next  step,  after  summons  dis- 
posed of,  1108;  abandoning  summons,  ll08;  attendance  on  sum- 
mons and  order,  1109;  where  consent  to  order,  1109;  where 
opposite  side  neither  consents  nor  attends,  1109 ;  form  of  affi- 
davit of  service  and  attendance  at  judge's  chambers  to  obtain 
order,  the  other  partv  not  attending,  1109;  where  parties  agree 
to  adjourn,  1109 ;  onler  nisi  malting  itself  absolute,  1106;  when 
opposite  party  attends,  1109;  minff  affidavits  used  before 
judge  at  chambers,  1129;  see  "Affidavit;**  judge  directiaar 
examination  of  witnesses,  &c.  1098,  1099;  see  **  Rules;" 
attendance  by  counsel,  &c  1110;  summons  dismissed, 
1110;  referring  parties  to  court,  1110;  coets  on,  1110; 
costs  of  attendance  by  counsel,  1110;  when  costs  of  order,  Ac 
costs  in  the  caase,  483 ;  drawing  up  and  service  of  order,  1111 ;  in 
what  time,  1111 ;  who  may  draw  up  order,  1111 ;  where  matter 
not  within  summons  crone  into  by  consent,  &c  1112;  form  of 
judge's  order,  1112 ;  effect  of  the  order,  and  how  enforced,  1112 ; 
los 


INDSX. 

SUMMONSES  AND  ORDERS- eoMiiVitMi 

making  order  a  rule  of  court,  1112,  1108 ;  oobU  of  80  doing, 
1112 ;  no  action  will  lie  on  order,  1112 ;  how  order  proved,  1106; 
when  judge  has  no  jarisdiction  to  make  it,  1106 ;  when  and  how 
it  may  be  abandoned,  1111 ;  treating  order  aa  abandoned,  when 
not  served  in  time,  1111 ;  setting  aside  or  amending  order,  1118 ; 
by  application  to  a  judge,  1113  ;  by  application  to  the  coort, 
1113,  1114  ;  in  what  case,  1114;  time  for  application,  1114, 1115, 
form,  &c.  of  application,  1114;  affidavit  m  support  of,  1116; 
costs  on,  1115 ;  how  to  proceed  if  order  reftued  and  party  dis- 
satisfied with  refusal,  1113. 

SUNDAY : 
when  first  or  last  day  of  term,  87 ;  when  reckoned  in  proceed- 
ings, 88 ;  when  reckoned  in  days  for  signing  judgment  to  a 
writ  specially  indorsed,  116 ;  proceedings,  oc.  cannot  be  served 
on,  34 ;  writ  of  capias  void  if  dated  on  a  Sunday,  776 ; 
in  general  no  process  can  be  executed  on  Sunday,  34,  ^,  1187, 
1139 ;  writ  not  returnable  on,  565 ;  or  testable  on,  86,  776 ; 
writ  of  summons  cannot  be  served  on,  96 ;  attachment  not 
granted  for  non-payment  of  money  awarded  to  be  paid  on,  1182 ; 
rule  nisi  for  service  cannot  be  served  on  Sondav,  1187 ;  attach- 
ment cannot  be  executed  on,  1189;  action  by  attorney  for 
work  done  on,  1259. 

SUPERFLUOUS: 
matter,  &c.  in  pleadmgs,  119, 187;  in  afBdavita,  1116. 

SUPERSEDEAS : 
discharge  of  a  promise  by,  724 ;  see  "  Prisoners,  Proceedings  by ;  " 
supersedeas  of  execution,  when  proceedings  in  error  operate  as, 
530 ;  in  inferior  court,  1189 ;  supersedeas  on  oapias  vUagatum^ 
1076;  see  "Outlawry." 

SURETY ;  see  '*  Bail ;  '*  in  replevin,  proceedings  against,  994. 

SURGEON : 
exempt  from  being  juror,  238. 

SURPRISE: 
time  for  plaintiff  to  inquire  as  to  bail,  828 ;  new  trial  in  case  of 
verdict,  &c.  by,  388. 

SURREBUTTER,  206. 

SURREJOINDER,  &c  206. 

TABLE  OF  COSTS  AND  FEES,  490. 
table  of  fees  in  offices  of  court,  49;  sheriffs'  and  bailifb*  fees,  &c. 
1284. 

TALES : 
what  and  how  obtained,  828;  hi  trial  at  bar,  821. 

TAXATION: 
of  cosU,  480 ;   notice  of,  481 ;  review  of,  501 ;  see  "  Costs ;  **  of 
costs  in  error,  537,  548  ;  of  costs  on  award,  1162 ;  of  attorney's 
bill,  1254 ;  see  "  Attorneys." 
loa 


INDEX. 

TENAITT;  me  "Ejectment,"  **UndloM:  " 
bound  to  gire  undlord  notice  of  ejectment,  989;  t^tttmmtbj 
landlord  against,  968. 

TENANT  IN  TAIL: 
error  by,  627. 

TENDER,  PLEA  OF: 
ia  iaauable,  170 ;  payment  into  oonrt  on,  917 ;  of  witnen's  ez* 
penaes,  254:  of  rent,  Ac  in  ejectment,  964;  in  repleWn,  994; 
of  amends  for  inyolantary  trespaaa,  709 ;  by  jastioea,  709 ;  by 
special  conatablet,  Ac  718 ;  by  revenne  officer,  714 ;  no  waivar 
of  notice  of  action,  706. 

TERMS: 
first  four  days  of^  16 ;  commencement  and  dnration  of^  86. 

TERM  OF  TEARS,  &c : 
aale  otuadwJL/a.  674 ;  extending,  &c.  of^  on  degU,  686. 

TERRETENANTS: 
eUgit  against,  687 ;  proceedings  for  having  execution  against,  after 
deatn  of  defendant  after  final  judgment,  689. 

TESTE  OF  WRITS;  tee  the  raspeetiTe  titles  of  writs  throughout 
the  Index. 

TESTATUM : 
ji/o.  de  home  eocJeeiaeUae,  694. 

THANKSGIVING  DAY : 
when  redconed  in  proceedings,  88. 

TIME: 
computation  of  generally,  88 ;  Sundays,  &c  not  reckoned,  88 ;  how 
time  reckoned  under  Common  Law  Procedure  Act.  89 ;  days  at 
Easter  and  Christmas,  88;  days  between  the  10th  August  and 
24th  October,  87 ;  meaning  of  terms,  "  clear  days,"  **  until  forth- 
with," &c  89 ;  i>roceeding8  to  raTive  judgment  after  lapse  of  time, 
1062 ;  eee  **  Reviving  Judgment  ;*'  time  for  the  sereral  proceed- 
ings, in  an  action,  «c. ;  aes  the  respectiTe  titles  tluongnoBt  the 
Index. 

TITHE  COMMUTATION  ACT : 
issue  under  and  coats  thereof,  487. 

TITHES : 
debt  for  not  selling  out,  costs  in  actions  of;  464. 

TITHINGMAN ;  eee  '*  Constoble." 

TITLE: 
of  pleading  generally  to  be  of  true  date,  120 ;  of  affidavit,  1118 ;  of 
dedaration,  128,  129;  of  plea,  178;  of  issue,  208;  of  notice  of 
trial,  216 ;  of  notice  of  baU,  817. 

TORT,  ACTIONS  OF;  eee  "  Ex  Contractu.** 

TOWNS: 
direction  of  writs  hito,  668. 
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TRADERS : 
subject  to   the  tmnkropt  laws,  proceedings   against,    676;   «ee 
''  Bankrapts.*' 

TRANSITORY  ACTIONS : 
what,  4 ;  changing  venae  in,  876. 

TRANSMITTING : 
hail  piece,  829. 

TRAVERSE : 
of  facta  in  declaration,  176 ;  of  suggestion,  480. 

TREBLE  COSTS,  464;  Me  "  Doable  Costs.** 

TREBLE  DAMAGES,  465. 

TRESPASS : 
forms  of  declaration  on,  188 ;  form  of  plea  of  not  guilty  in  action 
of,  177, 182 ;  evidence  under  not  guilty,  182 ;  under  not  poe- 
sessed,  182 ;  staying  proceedings  on  payment  of  daroaees,  &c. 
1043 

TRIAL,  NOTICE  OF: 
in  what  cases  necessary,  212 ;  and  in  what  cases  not  necessary,  212. 
213 ;  notice  of  trial  at  bar,  218 ;  what  len^  of  notice  of  trial 
at  Nisi  Pri us  necessary,  218 ;  table  of  minimum  time  in  which 
action  must  be  commenced  to  be  triable  at  the  assizes,  213 ;  days 
at  Easter,  &c.  to  be  reckoned,  213 ;  month's  notice  necessary, 
214;  short  notice  of  trial,  214;  when  defendant  bound  to 
accept,  214 ;  only  bound  in  general  where  necessary,  214 ;  when 
notice  of  trial  may  be  given,  216 ;  when  it  must  be  given,  see 
"ForciDg  on  Trial;"  form  of  notice,  216;  conflicting ■  notices. 
216;  bad  notice  made  eood  by  another  notice,  216;  forms  of 
notice  in  London,  217:  in  Middlesex,  217;  at  the  assises,  217 ; 
form  where  issues  in  law  and  in  fact,  217 ;  form  of  notice  of 
trial  at  bar,  218;  may  be  indorsed  on  the  issue,  210;  notice  of 
trial  by  continuance,  218;  only  once  in  a  term,  218 ;  not  after 
countermand,  218 ;  when  good  as  original  notice,  219 ;  in  trial 
before  sheriff,  218 ;  form  of  notice  of  oontmuance,  219;  notice  of 
countermand,  219 ;  how  long,  219 ;  must  be  in  writmg,  220 ; 
how  the  notice  must  be  given  and  to  whom,  220 ;  where  defen- 
dant's residence  unknown,  221;  if  several  defendants,  221; 
irregularity  in  notice  and  setting  aside  notice,  221 ;  waiver  of, 
221 ;  when  to  be  taken  advantage  of,  221 ;  Judge  at  Nial  Prius 
may  amend,  222. 

TRIAL,  ENTRY  OF  CAUSE: 
for,  317 ;  tee  "  Entry  of  Cause  for  Trial.** 

TRIAL,  PUTTING  OFF: 
as  to  countermanding  notice  of  trial,  ses  "  Trial,  Notice  of;**  in  what 
cases,  306 ;  for  absence  of  material  witness,  306 ;  other  grounds, 
805;  when  application  for  putting  off  trial  is  refused,  806 ;  when 
there  are  issues  in  law  as  well  as  fact,  307 ;  in  a  patent  cause, 
306 ;  the  application  for,  how  made,  307 ;  to  whom  and  when 
made,  307;  notice  to  opposite  par^,  807;  the  affidavit  for, 
307 ;  form  of  the  affidavit,  308 ;  form  of  notice  of  the  motion, 
808;  terms  imposed  by  the  court,  308;  costs  on,  808,  809. 
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TRIAL,  FORCING  ON,  880. 
twenty  dajt'  noUoe  to  pUiotiff  to  try,  othenHie  jndgnient,  810 ;  in 
what  CUM,  310 ;  form  of  twenty  days*  notioe  to  try,  311 ;  form  of 
suggestion  on  record  of  failure  to  try,  811 ;  plaintiff's  neglect  to 
try,  812 ;  applying  for  extension  of  time,  312 ;  costs  of  the  day  ibr 
not  proceeoing  to  trial  pusuant  to  notice,  818 ;  what  are  costs 
of  the  day,  814 ;  in  what  cases  incarred,  814 ;  paaper  incurring 
costs  of  the  day,  814 ;  mle  for  costs  of  the  day,  obtained,  315 ; 
olijection  of  bad  faith  may  be  made  before  Master,  816 ;  the  affi- 
davit on  applying  for  oosts  of  the  day,  815 ;  trial  by  proTiso, 
816. 

TRIAL  AT  BAR,  820: 
in  what  cases  granted  or  not,  820 ;  terms  may  be  imposed  on  uw 
plicant  for,  820;  when  and  how  moved  for,  &c.  820,  821; 
affidavit,  821 ;  notioe  of  trial,  &c.  in,  821;  coantermandof,  321 ; 
the  jury  on,  821;  tales,  821;  copies  of  record  for  the  judges, 
822;  the  trial,  &0.  822. 

TRIAL  AT  NISI  PRIUS,  828. 

order  of  trial  of  eaases,  &c  828,  824 ;  cause  lists,  828 ;  entry  of 
caose  for,  817 ;  advancing  and  defining  cause,  824  ;  remancts 
take  precedenpe,  824;  withdrawing  record,  824;  re-entry  of 
record,  328 ;  attendance  of  the  parttes  at  trial,  825 ;  jury,  now 
called  and  sworn  &C.  825,  826;  viewers,  826;  challenges,  326; 
see  '*  Jurors ;"  tales,  828 ;  Juror  not  in  the  panel,  829 ;  punish- 
ment for  non-attendance,  828 ;  consequence  of  special  jury  not 
attending,  829 ;  irregularity  in  the  jury,  829. 

opening  of  pleadings  and  right  to  begin  generally.  880 ;  burden  of 
proof,  880 ;  tests  as  to  bo^en  of  proof,  831 ;  rules  as  to  right  to 
begin,  832 ;  in  cases  of  unliquidated  damages,  882 ;  where  one 
of  the  issues  is  on  the  plaintiff,  338 ;  speeches  of  counsel  and  richt 
of  reply,  888;  Ubular  view  of  right  of  repljr,  384;  counsel  is 
protected  from  an  action  for  injunous  expressions,  384 ;  opening 
of  the  case,  834 ;  swearing  of  witnesses,  885 ;  affirmation  where 
witnesses  object  to  take  oath,  835 ;  examination  of  witnesses  on 
the  voir  dipe,  886 ;  ordering  witnesses  out  of  court,  887 ;  order 
of  examination  of  witnesses,  837 ;  examination  in  chief,  337 ; 
leading  questions,  887 ;  hearsay  and  skilled  evidence,  338;  re- 
fireehing  witness's  memory,  839;  discrediting  one's  own  wit- 
ness, 340 ;  cross-examination,  840 ;  testing  credit  of  witness  by 
previous  statements,  841 ;  by  calling  other  witneeses,  341 ;  im- 
peaching character  of  witness,  342;  re-examination,  342;  re- 
calling witness,  848 ;  punishment  of  witness  for  not  answering, 
848;  theilefence,  348;  where  there  are  several  defendants,  844; 
reply  and  evidence  in  reply,  344 ;  point  of  law  arising  during 
trial,  845 ;  adjournment  of  trial,  845 ;  discharge  of  the  Jury,  845 ; 
form  otpottea  where  Jury  is  discharged,  847 :  judge  summing  up 
evidence,  346  ;  withdrawal  of  a  Juror,  846;  form  of  jMMlea  when 
Juror  is  withdrawn,  847;  form  of  judgment  thereon,  348;  de- 
murrer to  evidence,  848 ;  form  of  demurrer  by  plaintiff  to  evi- 
dence, 848 ;  form  of  Joinder  thereto  by  defendant,  848 :  bill  of 
exceptions,  849;  in  what  cases,  849;  how  tendered,  &c.  850; 
form  of  bill  of  exceptions,  851;  nonsuit,  in  what  cases,  352; 
mode  of  jury  giving  their  verdict,  854 ;  jury  not  agreeing, 
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TBIAL  AT  NISI  PRIUS-con^Mt 
854;  deliTcnring  their  Terdi 
"  Verdict." 
certificate  of  judge  for  costs  of  8p< 
cntioo,  864 ;  for  staying  of  exec 
documents,  866 ;  for  costs  under 
under  stat  48  £liz.  c.  6,  where 
fying  in  trespass  and  case,  ^ 
certiTjing  where  several  defenda 
counts,  pleas,  &c  on  one  cause  c 
for  less  than  20^  869 ;  where  ac 
in  patent  cases,  870 ;  in  actions  i 

TRIAL  DE  NOVO : 
in  what  cases,  415 ;  error  on,  416 ; 

TRIAL  BY  A  JUDGE  WITHOU 
enactment  as  to,  481 ;  form  of  issue 
208,  817;  form  of  postea  on  a  ve 
issues  in  London  or  Middlesex,  4 
the  like  where  one  issue  found  fo 
dant,  488 ;  form  of  judgment  foi 
to  direct  sxbitration  on,  481, 1184 

TRIAL  BEFORE  THE  SHERIFF 
in  what  cases,  417 ;  statute  as  to,  4 
417 ;  sum  indoned  on  writ  of  m 
417;  consent  to  a  trial  not  enc 
writ,  418 ;  to  whom,  418 ;  showii 
affidavit  to  obtain  order,  418;  th( 
419 ;  form  of  the  issue,  419 ;  amc 
the  writ  of  trial,  420 ;  how  sued   i 
to,  420 ;  form  of  the  writ  of  tria 
what  juiy  it  should  direct  the  si  i 
turn  of^  422 ;  setting  aside  for  ir   ' 
irregularity,  421,  422;   amendm  : 
cnlars  of  demand,  &c  to,  421 ;  nc  i 
form  of  notice,  422 ;  challenge  of  i 
same  as  at  Nisi  Prius,  428 ;  bef(  i 
judge  cannot  refer  cause,  &c  4  i 
returnable,  428 ;  judge  cannot  pofl  | 
withdrawn^  1297 ;  amendment  at    - 
for  immediate  execution,  &c  42' 
nonsuiting,  428;  bill  of  exceptions  i 
ment  on  the  writ  of  trial  of  the  ' 
ment  in  case  a  nonsuit  takes  plac< 
execution,  425 ;  certifying  for  deli  < 
the  plaintiff  after  trial  before  tli  i 
426 ;  costs  of  counsel  on  writs  of 
•  diet  and  motion  for  new  trial,   ! 
motion  in  what  court,  427 ;  when  1 1 
428 ;   form  of  affidavit  verifyin  i 
allowed  to  get  the  notes,  429 ;  mo '. 
IMper,  480 ;  terms  on  which  grant  i 
executing  writ  of  trial,  480;  sell 
sheriff  had  no  jurisdiction,  426. 
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TRIAL  BY  PROVISO,  S16. 

in  what  cmw,  316;  proeceding  addom  adopted,  31  >;  notice  of 
trial  on,  316 ;  costs  of  the  day  on  proceediogs  where  plaintiff 
also  oiten  rsoord  for  trial,  316 ;  when  new  trial  ordered,  plaintiff 
cannot  be  compelled  to  go  to  trial,  hot  defendant  mav  try  bj 
proriso,  404 ;  may  be  in  cases  tried  before  the  sheriff,  4^ 

trial  of  issne  in  fact,  in  error,  546. 

trial  npon  a  feigned  issne.  436 :  trial  of  questions  of  fact  and  law 
withoat  ploMiinga,  439;  see  "Questions  of  Fact;"  trial  in 
^ectment,  963,  971. 

TRIAL,  WRIT  OF,  417;  see  '<  Trial  befoie  Sheriff." 

TRIAL: 
in  actMMis  against  prisoners,  721 ;  npon  mml  tml  rtcord  pleaded, 
81^ ;  when  issnes  in  fact  and  in  law,  which  to  be  tned  fint, 

900. 

TRIAL,  NEW,  373 ;  «M  "  New  TriaL" 

TRLAL  DE  NOVO,  413. 

TRIAL,  COSTS  FOR  NOT  PROCEEDING  TO,  313;  see  "  Trial, 


Forcing  on.* 

TRIERS: 
on  challenge  of  jury,  328. 

TRIFLING  ACTIONS : 
staying  prooeedinf^s  in,  5,  464;  new  trial  in,  389;  limitation  <il, 
67 ;  notice  of  action  in,  65 ;  declaration,  133. 

TROVER : 
plea  of  notgnilty  in,  177;  plea  denying  goods  to  be  pluntiff^s, 
181j  182 ;   staying  proceedings  on  restoring  goods,  &c  1043 ; 
notice  to  produce  u,  232 ;  damages  in,  361. 

TURNKEY  OF  PRISON: 
delivery  of  papers,  ftc  to,  for  prisoner,  720. 

UMPIRE,  1156;  see  "Arbitration.** 

UNDEFENDED  CAUSES : 
list  of,  ftc  and  time  for  trial  o^  33,  325,  385,  386 ;   nonsoit  in, 
825. 

UNDER-SHERIFF;  see  "  SheriA." 

UNDERTAKING : 
of  an  attorney,  114,  1244;  see  "Attorneys;"  to  sppasr  for  de- 
fendant, 1244. 

UNLIQUIDATED  DAMAGES,  361 ;  see  *«  Damages.* 

UNNECESSARY  COUNTS,  Ac. ;  see  «*  StrikiDg  oat,"  fte. 

UNIVERSITY: 
persons  in  Ojcford  or  Cambridge  exempt  frwsk  jorisdietion  of  com- 
mon law  coorta,  5 ;  claim  oTconnssnce  by  members  0^872. 

UNQUALIFIED  PERSON: 
acting  as  attorney,  1235. 
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UNTIL : 
meaning  of  the  word,  89. 

USE  AND  OCCUPATION: 
form  of  count  for,  132 ;  general 

USHERS : 
of  Superior  Courts,  &c.  47. 

VACANT  POSSESSION: 
ejectment  in  case  of,  986. 

VACATION ; 
proceedings  in,  87,  88 ;  sittings  < 
37 ;  vacation  master,  44 ;  sign 
rule  to  return  writ,  &c.  in,  611. 

VARIANCE: 
between  affidavit  of  debt  and  dec 
ment  and  execution,  662;  bet\ 
ment,  508 ;  between  issue  and  j 
Prius,  1079. 

VENDITIONI  EXPONAS: 
writ  of,  678 ;    form  of  writ,  678 
1078. 

VENDOR  AND  PURCHASER;  < 

VENIRE  DE  NOVO,  415 ;  »ee  •*  1 

VENUE : 

transitory  and  local,  4 ;  statement 
may  be  had  in  action  on  bail-bo 
attorney,  &c.  1238;  in  actioni 
constables,  712;  against  reveni 
ejectment,  954;  changing  gem 
venue,  484 ;  new  rules  respectii 
the  common  affidavit,  873;  in  vi 
application  made,  874;  by  or 
plaintiff  may  oppose  change,  8' 
874. 

defendant  applying  to  change  the 
must  be  strong  frrounds,  875 ;  in 
tion  opposed,  875 ;  when  applici 
davit  on  special  grounds,  876. 

plaintiff  applying  to  change  the  ve 
876 ;  in  local  actions,  876 ;  form 
actions,  877 ;  changing  venue  fr 
877 ;  form  of  issue  and  suggestio 

VERDICT : 

on  trial  at  Nisi  Prius,  354 ;  mode  of 
where  the  jury  cannot  agree,  354. 

GenetxU  verdict^  what,  355 ;  how  giii 
all  the  issues,  856;  where  inconsi 
defendants,  856;  where  several  cc 
355 ;  on  distributive  pleas,  356 ;  t 
than  stated  in  declaration,  356. 
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TERDICT— oofififiM^. 
special  verdict,  357 ;  how  taken  tad  settled,  857 ;  oractieal  £itctioii«r 
what  it  should  state,  357;  how  set  down  for  argument,  357; 
argument  of,  357;  constrnetton  of,  857;  trial  «  fuwo,  when 
awarded,  573 ;  error  lies  on  jadgment,  357 ;  form  of  pmtea  on  a  spe- 
cial verdict,  358 ;  rerdiet  sobfect  to  a  special  case,  358 ;  bow  fraaaed 
and  settled,  358;  practical  directions,  358;  proceedings  en,  359; 
argument,  &c.  of,  859 ;  costs,  859 ;  error  upon  jnd^ent  anon 
special  case,  359 ;  form  of  special  case,  869 ;  qncstions  «f  fact 
without  pleading  may  be  tried,  439 ;  see  "  Quesdens ;  "  da- 
mages, 360 ;  see  **  Damages ;  "  amendment  of  Tcrdid,  1081 :  bj 
judge's  notes  &c.,  1081 ;  te  whom  application  to  be  made,  1083 ; 
court  cannot  alter  judge's  order,  1082 ;  verdict  in  ejectment, 
956,  957 ;  see  ^  Ejectment  ;**  verdict  in  actions  against  executors 
or  administrators,  €62;  verdict  taken  subject  to  a  MfeTCBee, 
1167. 

VEXATIOUS  ACTION  : 
staying  proceedings  in,  1048 ;  new  trial  not  granted  in,  8t9. 

VIEW: 
of  real  or  personal  property  in  dispite  by  Jury  may  be  had  fai  all 
cases,  247 :  rule  for  view  drawn  up  without  motion,  247 ;  calling, 
4bc.  of  jury  at  trial  after,  826 ;  amdavit  rei|uired  on  applying  fer 
view  must  state  distance,  247 ;  and  deposit  of  expenses  must  be 
made  accordingly,  247 ;  scale  of  travelling  expenses  to  under- 
sheriff,  Hhowers,  and  jurymen,  247 ;  form  of  rale  for  a  view,  248; 
costs  of  view,  249 ;  inspection  of  real  or  personal  property  by 
parties  or  witnesses,  249. 

VOIR  DIRE: 

examination  on,  836. 

VOLUNTARY  ESCAPE;  see  •'Escape.* 

WAGER : 
feigned  issne  may  still  be  im  the  form  of  a  wager,  4M. 

WAIVER: 

ot  privilege  by  attorney  or  officer  of  eoirt,  1238. 

waiver  of  irregularity  in  general,  see  "  Irregularity ;"  in  pnrtienlv 
cases,  see  the  respective  titles  throughout  the  index ;  a  nnlUty 
cannot  be  waived,  1050 ;  waiver  of  coots  to  obtain  speedy  exe- 
cution, 508;  waiver  of  judgment  by  defanlt,  1027;  waiver  oC 
woman  in  outlawry,  1970,  a. 

WAIVING: 
or  withdrawing  pleadings,  ftc  199;  see  the  respective  titles. 

WALES: 
jurisdiction  of  courts  as  regards,  2 ;  amount  for  whick  defendaai 
may  be  UaUe  to  bail  in,  762 ;  Welsh  attorneys,  1217,  a.,  1219. 

WARNING : 
on  writ  of  eapUu,  778. 

WARRANT,  DEMAND  OF; 
where  action  against  constable,  &c.  71L 
no 
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WARRANT  OF  ATTORNEY: 
by  whom  and  when  given,  100 
appointing  an  attorney,  1002; 
dereaaance  to  be  written  on  same 
with  idrefaeittM  to  revive  Jad, 
1003 ;  constmction  of  defeaainc 
stamp  on  the  warrant  of  attorm 
on  bonds,  1005 ;  how  executed 
1&  2  Vict  c  110,  88.  9, 10,  as  t 
etatnte,  1006 ;  an  attorney  of       i 
1007 ;  most  be  present  on  beha 
pUintiflTs  attorney,  1007 ;  ma^      i 
reqaest  of  executing  party,  1( 
nature  and  effect  ot  warrant, 
himself  to  be  attorney  for  exect 
advantage  of   nonoomplianoe 
revocable,  1008;  how  affected     i 
filiog  ott  1009;  most  be  before  j 
trader,  subject  to  bankrupt  law     I 
provisions  of  stat  8  Geo.  4,  c. 
days,  how  reckoned  under  3  6e( 
judgment  within  twenty-one  da 
1011;  filing  subsequent  agreen 
filing,  1012;  judgment  on,  whei 
the  warrant,  1012;  when  to  I 
1012 ;  in  whose  name,  and  agati 
of  debt  and  costs,  1018 ;  the  mat 
leave  of  court  necessary  before 
for,  how  made,  1013 ;  the  origin 
1014;  consequences  of  signing  y    I 
support  of  application,  1014 ;  tit* 
of  warrant,  1014 ;  must  show  a  d 
is  alive,  1015 ;  form  of  judgme   : 
applying  to  enter  up  judgmeni  i 
how  signed,  &c.  1017  ;  of  execuli  i 
be  issued,  1017 ;  after  six  years, 
snggBstion  of  breaches  and  tcL ,  i 
unnecessary,  1017;  entering  ui 
warrant  by  insolvent,  1017. 
setting  aside  warrant,  in  what  case 
on  whose  application,  1018;  in  c 
was  infant,  1019 ;  if  a  feme  coves 
irregularlv  signed,  1019 ;  if  exec 
1020;  if  given  without  considerai 

WARRANT  OF  SHERIFF : 
on  writ  of  execution,  569 ;  on  eopM  i 

WARRANTY: 
form  of  court  for  warranty  of  horse, 
178 ;  what  evidence  under,  178. 

WATERCOURSE : 
form  of  declaration  for  diverting,  12 
for  diverting,  177. 
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WAY: 
plea  of  right  of  way  in  action  fbr  trespass,  177 ;  of  not  gnilty  in 
action  for  obstructing,  181;  form  of  replication  to  a  plea  of 
right  of  way,  202. 

WIFE;  ses  "  Husband  and  Wife."* 

WINDING-UP  ACTS: 
proceedings  under,  759 ;  to  what  companies  acts  apply,  759 ;  do 
not  apply  to  the  Joint-Stock  Companies  Act,  1856, 759;  compan/, 
when  dissolved,  759 ;  effect  of  dissolution,  759 ;  actions  by  and 
against  official  manager,  759 ;  official  manager  may  compromise, 
&c.  759;  effect  of^ judgment  against  official  manager,  1759; 
execution  against  officul  manager,  759 ;  indemnity  of  official 
manager,  759 ;  no  action  to  be  brought  by  official  manager 
without  leave,  &c.  759 ;  official  manager  may  defend  certain 
actions  against  individual  contributory,  759 ;  consult  of  Master 
to  actions  proceeding,  759;  where  only  interim  manager  ap- 
pointed, 760 ;  staying  actions  until  proof  of  claim,  760. 

WITHDRAWING  A  JUROR,  846 : 
formofpof/ea  therein,  847;  costs  on,  847;  staying  prooeedings  in 
second  action  after,  847. 

WITHDRAWING  PLEAS,  199 : 

replication,  206;  demurrer,  899;  notice  of  trial,  219. 

WITHDRAWING  RECORD,  324. 

WITHDRAWING  ADMISSION: 
of  documents,  &c.  227. 

WITHERNAM,  CAPIAS  IN: 
writ  of,  980. 

WITNESS : 
who  may  be  a  witness,  249 ;  parties  to  actions,  249 ;  husband  and 
wife,  how  far  compellable,  250;  atheists  and  infants,  250;  deaf 
and  dumb  lunatics,  251 ;  jurors  being  witnesses,  251 ;  compelling 
attendance  of,  249 ;  subpoDua,  251 ;  form  of  snbpcsnaandprcBcips, 
251 ;  how  sued  out,  252  ;  requisites  of  subpoana,  252;  bow  sub- 
poena is  served,  253 ;  when  it  must  be  served,  253 ;  when  witness 
may  refuse  to  attend,  254;  tendering  expenses  of,  254;  what 
expenses  witness  is  entitled  to,  255 ;  waiver  of  right  to  expenses, 
255 ;  table  of  sums  allowed  to  witnesses  for  loss  of  time,  256 ; 
travelling  expenses  of  witnesses,  what,  256 ;  remedy  of  witness 
for  his  expenses,  257;  $ubpama  duces  tocmn,  257;  form  of 
subpcena  duces  (ecumj  257,  258 ;  service  and  effect  of  saApama 
duces  tecum,  258 ;  what  is  a  good  excuse  for  not  bringing  the 
document,  258 ;  witness  cannot  be  represented  by  counsel  to 
ar|fue  his  liability  to  produce,  260;  no  subpoena  forprodudng  an 
original  record  (ssnea  without  leave,  260 ;  punishment  for  not 
obeying  subpoena,  260  ;  attachment  for  disobedience,  260 ;  how 
and  when  moved  for,  260 ;  what  excuse  can  be  shown,  261 ;  how 
damages  assessed,  261 ;  action  on  the  case  against  witness,  261 ; 
what  necessary  to  be  proved  in  the  action,  261 ;  protection  of 
witness  from  arrest,  261 ;  in  what  cases,  262 ;  how  witness  dis- 
charged, if  unlawfully  arrested,  262  ;  kabeoi  corpms  ad  to*^ 
candum,  where  witness  in  custody,  263 ;  form  of  the  writ,  263 ; 
form  of  affidavit  on  application,  268. 
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WITNESS— co»i«Miii«f. 

oompelling  attendance  of  witnetaes  refllding  in  Scotland  or  Ireland, 
264 ;  rule  for  leave  to  issue  subpoena  to  such  witness  is  absolate 
in  first  instance,  1294 ;  punishment  of  witness  for  disobeying  the 
subpcena,  265. 

examination  of  witness  within  jurisdiction  before  trial,  in  what 
cases,  266;  as  in  illness,  &c  266;  when  application  made  snd 
how  resisted,  266 ;  form  of  affidavit  on  the  application,  267 ; 
what  the  affidavit  must  state,  267 ;  to  whom  the  application 
should  be  made,  268 ;  rule  or  order  for  the  examination,  268 ;  to 
be  vivd  voce,  or  bj  interrogatories,  268 ;  form  of  interrogatories 
in  such  case,  269 ;  proceedings  before  the  examiner,  269 ;  form 
of  notice  of  the  examination,  269 ;  examiner's  certificate  of  the 
examination,  270 ;  form  of  the  examiner's  certificate,  270. 

examination  of  witnesses  out  of  the  jurisdiction,  as  in  the  colonies 
and  foreign  countries,  270 ;  powers  of  the  court  generally,  270, 
271 ;  mandamua  cannot  issue  to  courts  in  Scotland  or  Ireland  to 
examine  witness,  but  ma^  to  any  British  colony  or  India,  272 ; 
commission  onlv  can  be  issued  to  a  foreign  country,  but  a  com- 
mission or  mafMkimm  may  go  to  British  colon  v,  272;  commission 
to  examine  witness  abroad,  in  what  cases,  ^72 ;  when  applied 
for,  272 ;  form  of  affidavit  in  applying  for  the  commission,  272, 
273 ;  rule  or  order  for  commission,  278 ;  in  what  terms  rule  is 
drawn  up,  274;  form  of  the  commission,  275;  form  of  witness's 
oath,  277 ;  form  of  commissioner's  oath,  277 ;  form  of  derk's 
oath,  277 ;  proceedings  under  the  commission,  277 ;  where  com- 
mission is  to  person  in  Scotland  or  Ireland  compelling  attendance 
of  witness,  278 ;  return  of  the  commission,  278. 

mandamus  to  colonial  or  Indian  court  to  examine  witnesses,  279 ; 
form  of  mandamui,  280 ;  proceeding  under  mandamus,  280. 

depositions  of  witnesses  must  be  filed,  280 ;  admissibilitv  of,  at  the 
trial,  281 ;  must  be  shown  that  witness  is  abroad,  dead,  or  infirm, 
281 ;  depositions  may  be  read  by  either  party,  281. 

costs  of  commission,  or  mandamw,  or  rule  for  examination  are 
costs  in  the  cause,  282. 

swearing  of  witnesses  at  trial,  885 ;  different  modes  of  swearing, 
835 ;  examination  of  witnesses  on  the  voir  dire,  886 ;  ordering 
witnesses  out  of  court,  837 ;  leading  questions  to,  337 ;  objections 
to  competency  of,  336 ;  witness  must  only  speak  to  facts  within 
his  own  knowledge,  &c.  888 ;  refreshing  memory  by  referring 
to  paper,  &c.  339 ;  opinion  admissible  on  auestion  of  sdenoe, 
889 ;  comparison  of  disputed  handwriting,  evidence  of  witness  as 
to,  304,  340 ;  how  far  party  may  discredit  his  own  witness,  340 ; 
cross-examination,  340 ;  testing  credit  of  witness  by  previous 
statements,  341 ;  proof  of  contradictory  statements  of  witness, 
341 ;  other  modes  of  impeaching  witness's  credit,  341 ,  impeach- 
ing character  of  the  witness,  342 ;  re- examination  of,  842 ; 
recalling  after  case  closed,  343;  privile^  of,  from  answering 
criminating  questions,  343 ;  putting  off  trial  for  absence  of,  305 ; 
new  trial  for  absence  of,  387 ;  for  peijurv  of,  387 ;  for  mistake 
of,  888;  costs  of,  on  taxation  of  costs,  4o5;  costs  of  parties  as 
witnesses,  486,  486 ;  subsistence-money,  486 ;  attending  before 
commission  day,  487 ;  costs  of  qualifying  witnesses  to  give  evi- 
dence, 488. 
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WITNESS— oonlMMd. 
wltneM  to  uiigBiiieDt  of  lNifi-boiid«  802 ;  to  wsmmt  of  attomej, 
1006;  to  ooyNOoA,  1022. 

WOMAN,  see  •*  Husband  and  Wife." 
wisuie  of  goods  of,  wbea  cohabffiiiig  with  detedsnt,  575. 

WORDS: 

"  alUr,"  89 ;  "  attorney,"  12, 16 ;  "  dear  dnya,"  89 ;  "  forthwith,* 

40;  "from,"  40;  " immediatoljr,"  40;   "^ incidental  expenaea," 

of  eacecntion,  607;  '* month,**  40;  "pleading  issoably.^  168; 

*'r^oining  gratia,"  168; "« short  noUoe  of  trial,"  214;  "*  uaai,**  Sa 

WORK  ANT)  LABOUR: 
declaration  for,  131. 

WRIT  OF  EXECUTION,  559. 
return  days  for,  665 ;  rule  or  order  to  return,  610,  612 ;  attachflsent 
for  not  returning,  618. 

WRIT: 
of  trial  before  sheriff  generally,  28;  see  "  Trial  before  Sheriff." 
of  capuu,  77L 

of  ocg^iat  ad  saiiffiKkudum,  596. 
of  copias  M  vriMemamf  980. 
of  detainer,  920. 

in  ejectment,  934 ;  see  "  Syectment. 
of  e/^  588. 

of  error  abolished,  except  in  certain  cases,  529 ;  ses  "Error,  Pro- 
ceedings in ; "  for  reversal  of  outlawry,  1073. 
writ  of  exiaijfaeiM.  1071. 
of  false  Jttugment,  658. 
ofj&srtjaciof,  580. 

of  ugnnction,  1276;  tee  *'  Injunction,"  **  Railway  Tn£Bc  Act." 
of  inquiry  generally,  30,  §ee  '*  Inquiry,  Writ  of." 
otmandamusy  1271 ;  see  "  Mandamus." 
of  possession  in  ejectment,  961. 
of  protection,  788 
de  retomo  habendOf  991. 
of  second  deliverance,  990. 
of  summons,  83 ;  see  "  Summons,  Writ  of." 
of  veneUtioni  eapomu,  578;  in  outlawry,  1078. 

WRITING: 
comparison  61  disputed  handwriting  at  trial,  304. 

YEAR: 

division  of  the  legal  year,  36. 

YORK: 
register  of  deeds  at,  516. 
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